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In the case of Hirsi Jamaa and Others v. Italy,
The European Court of Human Rights, sitting as an@rChamber
composed of:
Nicolas BratzaPresident,
Jean-Paul Costa,
Francoise Tulkens,
Josep Casadevall,
Nina Vaji,
Dean Spielmann,
Peer Lorenzen,
Ljiljana Mijovié¢,
Dragoljub Popond,
Giorgio Malinverni,
Mirjana Lazarova Trajkovska,
Nona Tsotsoria,
Isil Karaka;,
Kristina Pardalos,
Guido Raimondi,
Vincent A. de Gaetano,
Paulo Pinto de Albuquerqugidges,
and Michael O’'BoyleDeputyRegistrar,
Having deliberated in private on 22 June 2011 and®January 2012,
Delivers the following judgment, which was adoptesh the
last-mentioned date:

PROCEDURE

1. The case originated in an application (no. B7/0®) against the
Italian Republic lodged with the Court under Aric34 of the Convention
for the Protection of Human Rights and Fundamefie@edoms (“the
Convention”) by eleven Somali nationals and thimtd€ritrean nationals
(“the applicants”) whose names and dates of birth shhown on the list
appended to this judgment, on 26 May 2009.

2. The applicants were represented by Mr A.G. Laaad
Mr A. Saccucci, lawyers practising in Rome. Thdidta Government (“the
Government”) were represented by their Agent, MrsSgatafora, and by
their co-Agent, Mrs S. Coppari.

3. The applicants alleged, in particular, thaitrttransfer to Libya by the
Italian authorities had violated Article 3 of th@vention and Article 4 of
Protocol No. 4. They also complained of the lacla @émedy satisfying the
requirements of Article 13 of the Convention, whiwbuld have enabled
them to have the aforementioned complaints examined
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4. The application was allocated to the Secondi@e®f the Court
(Rule 52 § 1 of the Rules of Court). On 17 Novemb@d9 a Chamber of
that Section decided to communicate the applicationthe Italian
Government. On 15 February 2011 the Chamber, comdpas the
following judges: Francoise Tulkens, Presidentndwe Cabral Barreto,
Dragoljub Popowi, Nona Tsotsoria, Isil Karakas, Kristina Pardal@sjdo
Raimondi, and also of Stanley Naismith, Section iRegy, relinquished
jurisdiction in favour of the Grand Chamber, neitloé the parties having
objected to relinquishment (Article 30 of the Contien and Rule 72).

5. The composition of the Grand Chamber was débteanaccording to
the provisions of Article 27 88 2 and 3 of the Cention and Rule 24 of the
Rules of Court.

6. It was decided that the Grand Chamber woulde roh the
admissibility and merits of the application at Same time (Article 29 § 1
of the Convention).

7. The applicants and the Government each filetlemrobservations on
the merits. The parties replied to each other'ssplaions at the hearing
(Rule 44 § 5). Written observations were also negbifrom the United
Nations High Commissioner for Refugees (the “UNHER4{uman Rights
Watch, the Columbia Law School Human Rights Clirtlee Centre for
Advice on Individual Rights in Europe (the “Aire &ee”), Amnesty
International and the International FederationHoman Rights (“FIDH”),
acting collectively, which had been given leavéntervene by the President
of the Chamber (Article 36 § 2 of the ConventicDhservations were also
received from the United Nations High Commissiof@r Human Rights
(the “UNHCHR?”), which had been given leave to ineme by the President
of the Court. The UNHCR was also given leave tdigiaate in the oral
proceedings.

8. A hearing took place in public in the Human IRg Building,
Strasbourg, on 22 June 2011 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government
Mrs S. PPAR| co-Agent
Mr G. ALBENZIO, Avvocato dello Stato

(b) for the applicants
Mr A.G. LANA,
Mr A. SAccuccy, Counsel
Mrs A.SIRONI, Assistant
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(c) for the United Nations High Commissioner for Rekgyehird-party
intervener
Mrs M. GaRLICK, Head of Unit, Policy and Legal Support,
Europe Office, Counsel
Mr C. WouTeRrs Principal Adviser on Refugee Law,
National Protection Division,
Mr S.BOUTRUCHE, legal adviser for the Policy and Legal Support
Unit, Europe Office Advisers.

The Court heard addresses by Mrs Coppari, Mr Allmenidr Lana,
Mr Saccucci and Mrs Garlick and their replies tdges’ questions.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

A. Interception and push-back of the applicants td.ibya

9. The applicants, eleven Somali nationals andtedtm Eritrean
nationals, were part of a group of about two huddrelividuals who left
Libya aboard three vessels with the aim of reactiegtalian coast.

10. On 6 May 2009, when the vessels were 35 rautides south of
Lampedusa (Agrigento), that is, within the MalteéSearch and Rescue
Region of responsibility, they were intercepted thyee ships from the
Italian Revenue Polic&Suardia di finanzaand the Coastguard.

11. The occupants of the intercepted vessels wenesferred onto
Italian military ships and returned to Tripoli. Tla@plicants alleged that
during that voyage the Italian authorities did mdorm them of their real
destination and took no steps to identify them.

All their personal effects, including documents faoning their identity,
were confiscated by the military personnel.

12. On arrival in the Port of Tripoli, following #n-hour voyage, the
migrants were handed over to the Libyan authorit®scording to the
applicants’ version of events, they objected tongenanded over to the
Libyan authorities but were forced to leave thédtaships.

13. At a press conference held on 7 May 2009tdi@h Minister of the
Interior stated that the operation to interceptwbgsels on the high seas and
to push the migrants back to Libya was the consempef the entry into
force on 4 February 2009 of bilateral agreementglcoled with Libya, and
represented an important turning point in the figlgainst clandestine
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immigration. In a speech to the Senate on 25 M#&P28e Minister stated
that between 6 and 10 May 2009, more than 47 1lutaegnigrants had been
intercepted on the high seas and transferred tgalLib accordance with
those bilateral agreements. After having explaitied the operations had
been carried out in application of the principle aifoperation between
States, the Minister stated that the push-baclcyalias very effective in
combating illegal immigration. According to the N&ter of the Interior,
that policy discouraged criminal gangs involvedpeople smuggling and
trafficking, helped save lives at sea and subsiliytreduced landings of
irregular migrants along the Italian coast, whiad ldecreased fivefold in
May 2009 as compared with May 2008.

14. During the course of 2009 Italy conducted noperations on the
high seas to intercept irregular migrants, in comity with the bilateral
agreements concluded with Libya.

B. The applicants’ fate and their contacts with tkeir representatives

15. According to the information submitted to tl@ourt by the
applicants’ representatives, two of the applicais, Mohamed Abukar
Mohamed and Mr Hasan Shariff Abbirahman (nos. 1d Bh respectively
on the list appended to this judgment), died innavikn circumstances after
the events in question.

16. After the application was lodged, the lawyeese able to maintain
contact with the other applicants, who could betacted by telephone and
e-mail.

Fourteen of the applicants (appearing on the \igte granted refugees
status by the office of the UNHCR in Tripoli betwedune and October
20009.

17. Following the revolution which broke out inblya in February 2011
forcing a large number of people to flee the coyrtie quality of contact
between the applicants and their representativesridated. The lawyers
are currently in contact with six of the applicants

(1) Mr Ermias Berhane (no. 20 on the list) managed &nd|
unlawfully, on the Italian coast. On 21 June 20ké& Crotone
Refugee Status Board granted him refugee status;

(i) Mr Habtom Tsegay (no. 19 on the list) is currerdtyChucha
camp in Tunisia. He plans to return to Italy;

(i)  Mr Kiflom Tesfazion Kidan (no. 24 on the list) igsident in
Malta;

(iv)  Mr Hayelom Mogos Kidane and Mr Waldu Habtemchaels(r23
and 13 on the list respectively) are resident int&xland, where
they are awaiting a response to their request ritermational
protection;
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v) Mr Roberl Abzighi Yohannes (no. 21 on the list)résident in
Benin.

[I. RELEVANT DOMESTIC LAW

A. The Italian Navigation Code

18. Article 4 of the Navigation Code of 30 Marc®42, as amended in
2002, provides as follows:

“Italian vessels on the high seas and aircraft irspace not subject to the
sovereignty of a State are considered to be Iltadieitory”.

B. Bilateral agreements between Italy and Libya

19. On 29 December 2007 Italy and Libya signedaddral cooperation
agreement in Tripoli on the fight against clandestimmigration. On the
same date the two countries signed an additionatioBul setting out the
operational and technical arrangements for impléatem of the said
Agreement. Under Article 2 of the Agreement:

[Registry translation]

“Italy and the “Great Socialist People’'s Libyan Braamahiriya” undertake to
organise maritime patrols using six ships madelabi® on a temporary basis by
Italy. Mixed crews shall be present on ships, magef Libyan personnel and Italian
police officers, who shall provide training, guidenand technical assistance on the
use and handling of the ships. Surveillance, searah rescue operations shall be
conducted in the departure and transit areas afelesised to transport clandestine
immigrants, both in Libyan territorial waters and international waters, in
compliance with the international conventions imcéo and in accordance with the
operational arrangements to be decided by the twatdes.”

Furthermore, Italy undertook to cede to Libya,dqweriod of three years,
three unmarked ships (Article 3 of the Agreememt) 0 encourage the
bodies of the European Union (EU) to conclude anéwaork agreement
between the EU and Libya (Article 4 of the Agreethen

Finally, under Article 7 of the bilateral agreemehibbya undertook to
“coordinate its actions with those of the countragsorigin in order to
reduce clandestine immigration and ensure the niapah of immigrants”.

On 4 February 2009 Italy and Libya signed an Addii Protocol in
Tripoli, intended to strengthen bilateral coopematin the fight against
clandestine immigration. That Protocol partiallyearded the agreement of
29 December 2007, in particular through the indosof a new Article,
which stated:
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“The two countries undertake to organise maritimaérgds with joint crews, made
up of equal numbers of Italian and Libyan persoimaeing equivalent experience and
skills. The patrols shall be conducted in Libyam anternational waters under the
supervision of Libyan personnel and with participatby Italian crew members, and
in Italian and international waters under the suvisé@n of Italian personnel and with
participation by the Libyan crew members.

Ownership of the ships offered by Italy, within theeaning of Article 3 of the
Agreement of 29 December 2007, shall be definigiwelded to Libya.

The two countries undertake to repatriate clandestinmigrants and to conclude
agreements with the countries of origin in ordelirtot clandestine immigration.”

20. On 30 August 2008 in Benghazi, Italy and Lilsygned the Treaty
on Friendship, Partnership and Cooperation, Artit®e of which makes
provision for efforts to prevent clandestine immnaigon in the countries of
origin of migratory flows. Under Article 6 of thaireaty, Italy and Libya
undertook to act in accordance with the princippéghe United Nations
Charter and the Universal Declaration of Human Righ

21. According to a statement by the Italian Mieisbf Defence, the
agreements between lItaly and Libya were susperadiesving the events of
2011.

[ll. RELEVANT ASPECTS OF INTERNATIONAL AND EUROPEN
LAW

A. 1951 Geneva Convention relating to the Statud &efugees

22. ltaly has ratified the 1951 Geneva Conventlating to the Status
of Refugees (“the Geneva Convention”), which defiriee situations in
which a State must grant refugee status to pemsbiosapply for it, and the
rights and responsibilities of those persons. Agsicl and 33 8 1 of the
Convention provide:

Article 1

“For the purposes of the present Convention, tha teefugee’ shall apply to any
person who ... owing to well-founded fear of bepgysecuted for reasons of race,
religion, nationality, membership of a particulacsl group or political opinion, is
outside the country of his nationality and is ueatn, owing to such fear, is unwilling
to avail himself of the protection of that countoy;who, not having a nationality and
being outside the country of his former habitualidence as a result of such events, is
unable or, owing to such fear, is unwilling to retto it.”
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Article 3381

“1. No Contracting State shall expel or retunefuler) a refugee in any manner
whatsoever to the frontiers of territories whergltie or freedom would be threatened
on account of his race, religion, nationality, memdhip of a particular social group
or political opinion.”

23. In its Note on International Protection of B&ptember 2001
(AJAC.96/951, § 16), the UNHCR, which has the tadkmonitoring the
manner in which the States Parties apply the Ge@ewvevention, indicated
that the principle ofHon-refoulemeritlaid down in Article 33, was:

. a cardinal protection principle enshrined imetConvention, to which no
reservations are permitted. In many ways, the jpiads the logical complement to
the right to seek asylum recognized in the Univeslaration of Human Rights. It
has come to be considered a rule of customarynatenal law binding on all States.
In addition, international human rights law hasabkshed non-refoulementas a
fundamental component of the absolute prohibitibtocture and cruel, inhuman or
degrading treatment or punishment. The duty notefoule is also recognized as
applying to refugees irrespective of their formadagnition, thus obviously including
asylum-seekers whose status has not yet been de¢ekmit encompasses any
measure attributable to a State which could haeeeffect of returning an asylum-
seeker or refugee to the frontiers of territoridgere his or her life or freedom would
be threatened, or where he or she would risk petisec This includes rejection at the
frontier, interception and indireatefoulement whether of an individual seeking
asylum or in situations of mass influx.”

B. 1982 United Nations Convention on the Law of # Sea (“the
Montego Bay Convention”)

24. The relevant Articles of the Montego Bay Carti@n provide:

Article 92
Status of Ships

“1. Ships shall sail under the flag of one Statéy@nd, save in exceptional cases
expressly provided for in this Convention, shallsobject to its exclusive jurisdiction
on the high seas ...”

Article 94
Duties of the Flag State

“1. Every State shall effectively exercise its igdiction and control in
administrative, technical and social matters obipssflying its flag.
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Article 98
Duty to render assistance

“1. Every State shall require the master of a d$lyipg its flag, in so far as he can
do so without serious danger to the ship, the aethe passengers:

a) to render assistance to any person found at sganiger of being lost;

b) to proceed with all possible speed to the rescugerbons in distress, if
informed of their need of assistance, in so faswh action may reasonably be
expected of him;

C. 1979 International Convention on Maritime Searb and Rescue
(“SAR Convention”) (amended in 2004)

25. Sub-paragraph 3.1.9 of the SAR Conventionigesy

“Parties shall co-ordinate and co-operate to enthat masters of ships providing
assistance by embarking persons in distress adrseeeleased from their obligations
with minimum further deviation from the ship’s intded voyage, provided that
releasing the master of the ship from these olitigatdoes not further endanger the
safety of life at sea. The party responsible far ¢karch and rescue region in which
such assistance is rendered shall exercise prirraponsibility for ensuring such co-
ordination and co-operation occurs, so that surghassisted are disembarked from
the assisting ship and delivered to a place oftgafeking into account the particular
circumstances of the case and guidelines develbpéde Organization (International
Maritime Organisation). In those cases, the releyaarties shall arrange for such
disembarkation to be effected as soon as reasopeadutjicable.”

D. Protocol against the Smuggling of Migrants by bBnd, Sea and
Air, supplementing the United Nations Convention aginst
Transnational Organized Crime (“the Palermo Protocd”) (2000)

26. Article 19 8 1 of the Palermo Protocol prowide

“1. Nothing in this Protocol shall affect the otheights, obligations and
responsibilities of States and individuals undeterinational law, including
international humanitarian law and internationairiam rights law and, in particular,
where applicable, the 1951 Convention and the F@tocol relating to the Status of
Refugees and the principle of non-refoulement atagoed therein.”
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E. Resolution 1821 (2011) of the Parliamentary Aembly of the
Council of Europe

27. On 21 June 2011 the Parliamentary AssemblyhefCouncil of
Europe adopted the Resolution on the interceptimh @scue at sea of
asylum seekers, refugees and irregular migrantsshwdrovides as follows:

“1. The surveillance of Europe’s southern bordeas become a regional priority.
The European continent is having to cope with tHatively large-scale arrival of
migratory flows by sea from Africa, reaching Europainly through Italy, Malta,
Spain, Greece and Cyprus.

2. Migrants, refugees, asylum seekers and otlgtsthreir lives to reach Europe’s
southern borders, mostly in unseaworthy vesselesé ljourneys, always undertaken
illicitly, mostly on board flagless vessels, puttithem at risk of falling into the hands
of migrant smuggling and trafficking rings, refldbie desperation of the passengers,
who have no legal means and, above all, no safansnef reaching Europe.

3. Although the number of arrivals by sea hasefaltirastically in recent years,
resulting in a shift of migratory routes (partialjatowards the land border between
Turkey and Greece), the Parliamentary Assembly,allieg, inter alia, its
Resolution 16372008) on Europe’s boat people: mixed migratimw8 by sea into
southern Europe, once again expresses its deegreoover the measures taken to
deal with the arrival by sea of these mixed mignaftows. Many people in distress at
sea have been rescued and many attempting to Eraope have been pushed back,
but the list of fatal incidents — as predictabldlasy are tragic — is a long one and it is
currently getting longer on an almost daily basis.

4. Furthermore, recent arrivals in Italy and Mdidowing the turmoil in North
Africa confirm that Europe must always be readyfdoe the possible large-scale
arrival of irregular migrants, asylum seekers afdgees on its southern shores.

5. The Assembly notes that measures to manage thmesitime arrivals raise
numerous problems, of which five are particularlyrrying:

5.1. despite several relevant international ims&rats which are applicable in this
area and which satisfactorily set out the rightsl abligations of states and
individuals applicable in this area, interpretasiaf their content appear to differ.
Some states do not agree on the nature and extdioresponsibilities in specific
situations and some states also call into queskierapplication of the principle of
non-refoulementn the high seas;

5.2. while the absolute priority in the event aferception at sea is the swift
disembarkation of those rescued to a “place oftgaf¢he notion of “place of
safety” does not appear to be interpreted in tieesaay by all member states. Yet
it is clear that the notion of “place of safety’ositd not be restricted solely to the
physical protection of people, but necessarily akswtails respect for their
fundamental rights;

5.3. divergences of this kind directly endanges tives of the people to be
rescued, in particular by delaying or preventingctee measures, and they are likely
to dissuade seafarers from rescuing people inedstat sea. Furthermore, they
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could result in a violation of the principle nbn-refoulemenin respect of a number
of persons, including some in need of internatiqgumatection;

5.4. although the European Agency for the Managemef Operational
Cooperation at the External Borders of the MembateS of the European Union
(Frontex) plays an ever increasing role in inteticepat sea, there are inadequate
guarantees of respect for human rights and obtigatarising under international
and European Union law, in the context of the joipérations it co-ordinates;

5.5. finally, these sea arrivals place a dispropoate burden on the states located
on the southern borders of the European Union. gdad of responsibilities being
shared more fairly and greater solidarity in thgnation sphere between European
states is far from being attained.

6. The situation is rendered more complex by #ut that these migratory flows are
of a mixed nature and therefore call for specidliaad tailored protection-sensitive
responses in keeping with the status of those egkclio respond to sea arrivals
adequately and in line with the relevant internaiostandards, the states must take
account of this aspect in their migration managedmeticies and activities.

7. The Assembly reminds member states of theiigatibns under international
law, including the European Convention on Humanh®&gETS No. 5), the United
Nations Convention on the Law of the Sea of 1982 the 1951 Geneva Convention
relating to the Status of Refugees, and particulegininds them of the principle of
non-refoulementand the right to seek asylum. The Assembly alstenaties the
obligations of the states parties to the 1974 hagonal Convention for the Safety of
Life at Sea and the 1979 International ConventioMaritime Search and Rescue.

8. Finally and above all, the Assembly reminds fenstates that they have both a
moral and legal obligation to save persons in eéstrat sea without the slightest
delay, and unequivocally reiterates the interpi@tagiven by the Office of the United
Nations High Commissioner for Refugees (UNHCR), ahstates that the principle
of non-refoulements equally applicable on the high seas. The higgssare not an
area where states are exempt from their legal afddigs, including those emerging
from international human rights law and internagibrefugee law.

9. Accordingly, the Assembly calls on member statghen conducting maritime
border surveillance operations, whether in the extnof preventing smuggling and
trafficking in human beings or in connection witbrer management, be it in the
exercise ofle jureor de factgjurisdiction, to:

9.1. fulfil without exception and without delayeih obligation to save people in
distress at sea;

9.2. ensure that their border management policied activities, including
interception measures, recognise the mixed makefuglows of individuals
attempting to cross maritime borders;

9.3. guarantee for all intercepted persons hurtraaément and systematic respect
for their human rights, including the principle nbn-refoulementregardless of
whether interception measures are implemented rwithéir own territorial waters,
those of another state on the basis of an ad Hatetzl agreement, or on the high
seas;
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9.4. refrain from any practices that might be aamunt to direct or indirect
refoulement, including on the high seas, in keepwigh the UNHCR'’s
interpretation of the extraterritorial applicatiaf that principle and with the
relevant judgments of the European Court of HumightR;

9.5. carry out as a priority action the swift aiggarkation of rescued persons to a
“place of safety” and interpret a “place of safep§ meaning a place which can
meet the immediate needs of those disembarked ramb iway jeopardises their
fundamental rights, since the notion of “safety'tesxds beyond mere protection
from physical danger and must also take into accdhe fundamental rights
dimension of the proposed place of disembarkation;

9.6. guarantee access to a fair and effective uasyprocedure for those
intercepted who are in need of international prtitec

9.7. guarantee access to protection and assistaimctuding to asylum
procedures, for those intercepted who are victifrisuman trafficking or at risk of
being trafficked;

9.8. ensure that the placement in a detentiotitfaof those intercepted — always
excluding minors and vulnerable categories — rdgasdof their status, is authorised
by the judicial authorities and occurs only wherecessary and on grounds
prescribed by law, that there is no other suitaltiernative and that such placement
conforms to the minimum standards and principles feeth in Assembly
Resolution 1707 (2010) on the detention of asyleekers and irregular migrants in
Europe;

9.9. suspend any bilateral agreements they magy ¢@ncluded with third states if
the human rights of those intercepted are not gp@tely guaranteed therein,
particularly the right of access to an asylum pdure, and wherever these might be
tantamount to a violation of the principle of nafaulement, and conclude new
bilateral agreements specifically containing sualmban rights guarantees and
measures for their regular and effective monitaring

9.10. sign and ratify, if they have not alreadyneloso, the aforementioned
relevant international instruments and take accaidrthe International Maritime
Organization (IMO) Guidelines on the Treatment ef$dns Rescued at Sea,;

9.11. sign and ratify, if they have not alreadyneéleso, the Council of Europe
Convention on Action against Trafficking in HumamiBgs (CETS No. 197) and
the so-called “Palermo Protocols” to the United iblzd Convention against
Transnational Organized Crime (2000);

9.12. ensure that maritime border surveillanceratpns and border control
measures do not affect the specific protectionrdéd under international law to
vulnerable categories such as refugees, statelessons, women and
unaccompanied children, migrants, victims of tcMiing or at risk of being
trafficked, or victims of torture and trauma.

10. The Assembly is concerned about the lack afityl regarding the respective
responsibilities of European Union states and Enor@nd the absence of adequate
guarantees for the respect of fundamental rights iaternational standards in the
framework of joint operations co-ordinated by tlegency. While the Assembly
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welcomes the proposals presented by the Europeanmm@sion to amend the rules
governing that agency, with a view to strengthenjugirantees of full respect for
fundamental rights, it considers them inadequatd aould like the European
Parliament to be entrusted with the democratic sigien of the agency’s activities,
particularly where respect for fundamental rigktsancerned.

11. The Assembly also considers it essential #¢ffarts be made to remedy the
prime causes prompting desperate individuals teo ttir lives by boarding boats
bound for Europe. The Assembly calls on all mengtates to step up their efforts to
promote peace, the rule of law and prosperity & ¢buntries of origin of potential
immigrants and asylum seekers.

12. Finally, in view of the serious challengesqamb$o coastal states by the irregular
arrival by sea of mixed flows of individuals, thesgembly calls on the international
community, particularly the IMO, the UNHCR, the émational Organization for
Migration (IOM), the Council of Europe and the Epean Union (including Frontex
and the European Asylum Support Office) to:

12.1. provide any assistance required to thodessia a spirit of solidarity and
sharing of responsibilities;

12.2. under the auspices of the IMO, make condeztiorts to ensure a consistent
and harmonised approach to international maritimer Ithrough, inter alia,
agreement on the definition and content of thetkems and norms;

12.3. establish an inter-agency group with the afrstudying and resolving the
main problems in the area of maritime interceptimtjuding the five problems
identified in the present resolution, setting clealicy priorities, providing guidance
to states and other relevant actors, and monitoand evaluating the use of
maritime interception measures. The group shouldnbde up of members of the
IMO, the UNHCR, the 10M, the Council of Europe, Rtex and the European
Asylum Support Office.”

F. European Union law

1. Charter of Fundamental Rights of the Europeamod (2000)

28. Article 19 of the Charter of Fundamental Regbf the European
Union provides:

Protection in the event of removal, expulsion or dradition
“1. Collective expulsions are prohibited.
2. No one may be removed, expelled or extraditeal $tate where there is a serious

risk that he or she would be subjected to the deatlalty, torture or other inhuman or
degrading treatment or punishment.”
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2. 1985 Schengen Agreement
29. Article 17 of the Schengen Agreement provides:

“In regard to the movement of persons, the Padfedl endeavour to abolish the
controls at the common frontiers and transfer therheir external frontiers. To that
end, they shall endeavour to harmonise in advawbeye necessary, the laws and
administrative provisions concerning the prohibiicand restrictions which form the
basis for the controls and to take complementargsmeess to safeguard security and
combat illegal immigration by nationals of Statdmtt are not members of the
European Communities.”

3. Council Regulation (EC) no. 2007/2004 of 26dbetr 2004
establishing a European Agency for the Manageme@iperational
Coordination at the External Borders of the Mem&ates of the
European Union (FRONTEX)

30. Regulation (EC) No. 2007/2004 contains thkfahg provisions:

“(1) Community policy in the field of the EU extel borders aims at an integrated
management ensuring a uniform and high level ofroband surveillance, which is a
necessary corollary to the free movement of persgetign the European Union and a
fundamental component of an area of freedom, dgcand justice. To this end, the
establishment of common rules on standards andceguves for the control of external
borders is foreseen.

(2) The efficient implementation of the common eaul calls for increased
coordination of the operational cooperation betwibenMember States.

(3) Taking into account the experiences of theeEwl Borders Practitioners’
Common Unit, acting within the Council, a speciatisexpert body tasked with
improving the coordination of operational coopemtbetween Member States in the
field of external border management should theeefir established in the shape of a
European Agency for the Management of Operatior@bp@ration at the External
Borders of the Member States of the European Ufheneinafter referred to as the
Agency).

(4) The responsibility for the control and surlagite of external borders lies with
the Member States. The Agency should facilitateagh@ication of existing and future
Community measures relating to the managementtefread borders by ensuring the
coordination of Member States’ actions in the impdatation of those measures.

(5) Effective control and surveillance of exterbalrders is a matter of the utmost
importance to Member States regardless of theigigghical position. Accordingly,
there is a need for promoting solidarity betweemitder States in the field of external
border management. The establishment of the Agaassisting Member States with
implementing the operational aspects of externalldomanagement, including return
of third-country nationals illegally present in thMember States, constitutes an
important step in this direction.”
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4. Regulation (EC) No. 562/2006 of the Europeanif@aent and of
the Council of 15 March 2006 establishing a Comryu@iode on
the rules governing the movement of persons actumslers
(Schengen Borders Code)

31. Article 3 of Regulation (EC) No. 562/2006 pid®»s:

“This Regulation shall apply to any person crosshmginternal or external borders
of Member States, without prejudice to:

(a) the rights of persons enjoying the Commurigitrof free movement;

(b) the rights of refugees and persons requestimgrnational protection, in
particular as regards non-refoulement.”

5. Council Decision of 26 April 2010 supplementitng Schengen
Borders Code as regards the surveillance of the egternal
borders in the context of operational cooperatioominated by the
European Agency for the Management of Operatior@peration
at the External Borders of the Member States oEilm®pean Union
(2010/252/EU)

32. The Annex to the Council Decision of 26 A@l10 states:
“Rules for sea border operations coordinated byAtpency [FRONTEX]

1. General principles

1.1. Measures taken for the purpose of the slawneit operation shall be conducted
in accordance with fundamental rights and in a thay does not put at risk the safety
of the persons intercepted or rescued as well #segbarticipating units.

1.2. No person shall be disembarked in, or ottekianded over to the authorities
of, a country in contravention of the principle wdén-refoulement, or from which
there is a risk of expulsion or return to anotheurdry in contravention of that
principle. Without prejudice to paragraph 1.1, fleesons intercepted or rescued shall
be informed in an appropriate way so that they egress any reasons for believing
that disembarkation in the proposed place woulthdgeach of the principle of non-
refoulement.

1.3. The special needs of children, victims officking, persons in need of urgent
medical assistance, persons in need of internatfmeéection and other persons in a
particularly vulnerable situation shall be consatkthroughout all the operation.

1.4. Member States shall ensure that border gymdiipating in the surveillance
operation are trained with regard to relevant miovis of human rights and refugee
law, and are familiar with the international regiomesearch and rescue.”
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INTERNATIONAL MATERIAL CONCERNING INTERCEPTIONS
ON THE HIGH SEAS CARRIED OUT BY ITALY AND THE
SITUATION IN LIBYA

A. Press Release of the United Nations High Comrsisner for

Refugees

33. On 7 May 2009 the UNHCR published the follogvpress release:

“UNHCR expressed deep concern Thursday over tleedhsome 230 people who
were rescued Wednesday by lItalian patrol boathénMaltese Search and Rescue
Region (SAR) of responsibility and sent back toylaitwithout proper assessment of
their possible protection needs. The rescue toakephbout 35 nautical miles south-
east of the Italian island of Lampedusa, but withim Maltese SAR zone.

The diversion to Libya followed a day of heatedcdissions between Maltese and
Italian authorities about who was responsible ffier tescue and disembarkation of the
people on the three boats, which were in distr@kbough closer to Lampedusa, the
vessels were in the Maltese search and rescu@fresponsibility.

While no information is available on the nationaltof those aboard the vessels, it
is likely that among them are people in need aérimitional protection. In 2008, an
estimated 75 percent of sea arrivals in Italy aupfor asylum and 50 percent of them
were granted some form of protection.

“I appeal to the Italian and Maltese authoritiesctmtinue to ensure that people
rescued at sea and in need of international piotececeive full access to territory
and asylum procedures,” UN High Commissioner fofugees Anténio Guterres said.

The incident marks a significant shift in policieg the Italian government and is a
source of very serious concern. UNHCR deeply reghet lack of transparency which
surrounded the event.

“We have been working closely with the Italian artties in Lampedusa and
elsewhere to ensure that people fleeing war ansepation are protected in line with
the 1951 Geneva Convention,” said Laurens JolleNHOR's Rome-based
representative. “It is of fundamental importancat tine international principle ofon-
refoulementontinues to be fully respected.”

In addition, Libya has not signed the 1951 UN Re&igonvention, and does not
have a functioning national asylum system. UNHCHResr Italian authorities to
reconsider their decision and to avoid repeatiru suneasures.”

B. Letter of 15 July 2009 from Mr Jacques Barrot,Vice-President of

the European Commission

34. On 15 July 2009 Mr Jacques Barrot wrote to Rnesident of the

European Parliament Committee on Civil Libertiesstite and Home
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Affairs in response to a request for a legal opinbm the “return to Libya
by sea of various groups of migrants by the ltal@horities”. In that
letter, the Vice-President of the European Commissixpressed himself as
follows:

“According to information available to the Commissj the migrants concerned
were intercepted on the high seas.

Two sets of Community rules must be examined cariegrthe situation of
nationals of third countries or stateless persdtesrgting to enter, unlawfully, the
territory of Member States, some of whom might Ine need of international
protection.

Firstly, the Communityacquisin the field of asylum is intended to safeguard th
right of asylum, as set forth in Article 18 of tBdarter of Fundamental Rights of the
European Union, and in accordance with the 195le@GeConvention relating to the
Status of Refugees and with other relevant treaki@svever, thatacquis including
the 2005 Asylum Procedures Directive, applies dalasylum applications made on
the territory of Member States, which includes bweders, transit areas and, in the
context of maritime borders, territorial watersMémber States. Consequently, it is
clear from a legal standpoint that the Commuaitquisin the field of asylum does
not apply to situations on the high seas.

Secondly, the Schengen Borders Code (SBC) reqgthie@sMember States conduct
border surveillance to preveimer alia, unauthorised border crossings (Article 12 of
EC Regulation No. 562/2006 (SBC)). However, thatn@uunity obligation must be
fulfilled in compliance with the principle afon-refoulemenand without prejudice to
the rights of refugees and other people requestiegnational protection.

The Commission is of the opinion that border sulaece activities conducted at
sea, whether in territorial waters, the contigupaise, the exclusive economic zone or
on the high seas, fall within the scope of appiiabf the SBC. In that connection,
our preliminary legal analysis would suggest tleg activities of the Italian border
guards correspond to the notion of “border surande” as set forth in Article 12 of
the SBC, because they prevented the unauthorigsding of an external sea border
by the persons concerned and resulted in them letogned to the third country of
departure. According to the case-law of the Europ@aurt of Justice, Community
obligations must be applied in strict compliancéhvthe fundamental rights forming
part of the general principles of Community laweT®ourt has also clarified that the
scope of application of those rights in the Comrwrlegal system must be
determined taking account of the case-law of theopean Court of Human Rights
(ECHR).

The principle ofnon-refoulementas interpreted by the ECHR, essentially means
that States must refrain from returning a persare¢tly or indirectly) to a place
where he or she could face a real risk of beingestdd to torture or to inhuman or
degrading treatment. Furthermore, States may nud sefugees back to territories
where their life or freedom would be threatened feasons of race, religion,
nationality, membership of a particular social groar political opinion. That
obligation must be fulfilled when carrying out abgrder control in accordance with
the SBC, including border surveillance activitiestbe high seas. The case-law of the
ECHR provides that acts carried out on the higls §gea State vessel constitute cases
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of extraterritorial jurisdiction and may engage thesponsibility of the State
concerned.

Having regard to the foregoing concerning the safp@ommunity jurisdiction, the
Commission has invited the Italian authorities teovide it with additional
information concerning the actual circumstancestld return of the persons
concerned to Libya and the provisions put in plazesnsure compliance with the
principle ofnon-refoulementvhen implementing the bilateral agreement betwhen
two countries.”

C. Report of the Council of Europe’s Committee forthe Prevention
of Torture

35. From 27 to 31 July 2009 a delegation fromGloeincil of Europe’s
Committee for the Prevention of Torture and Inhunman Degrading
Treatment or Punishment (CPT) visited ltaly. Duritigat visit the
delegation looked into various issues arising frihi@a new governmental
policy of intercepting at sea, and returning toyabmigrants approaching
Italy’s southern maritime border. In particulare ttielegation focused on the
system of safeguards in place to ensure that non@sesent to a country
where there were substantial grounds for beliettag he or she would run
a real risk of being subjected to torture or idatment.

36. In its report, made public on 28 April 2010e tCPT expressed the
opinion that Italy’s policy of intercepting migranat sea and obliging them
to return to Libya or other non-European countuiedated the principle of
non-refoulementThe Committee emphasised that Italy was boundhby
principle of non-refoulementvherever it exercised its jurisdiction, which
included via its personnel and vessels engagedomdeb protection or
rescue at sea, even when operating outside itgotgrr Moreover, all
persons coming within Italy’s jurisdiction should bfforded an appropriate
opportunity and facilities to seek internationabtection. The information
available to the CPT indicated that no such oppastuor facilities were
afforded to the migrants intercepted at sea byitdl@n authorities during
the period examined. On the contrary, the persdrswere pushed back to
Libya in the operations carried out from May toyJAD09 were denied the
right to obtain an individual assessment of thasecand effective access to
the refugee protection system. In that connectibe, CPT observed that
persons surviving a sea voyage were particulardyerable and often not in
a condition in which they should be expected tolatecimmediately their
wish to apply for asylum.

According to the CPT report, Libya could not be sidered a safe
country in terms of human rights and refugee lawe; situation of persons
arrested and detained in Libya, including that agrants — who were also
exposed to being deported to other countries —cateld that the persons
pushed back to Libya were at risk of ill-treatment.
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D. The report by Human Rights Watch

37. In a lengthy report published on 21 Septenif¥#)9 and entitled
“Pushed back, pushed around: Italy’s Forced retufiBoat Migrants and
Asylum Seekers, Libya’s Mistreatment of Migrantd &sylum Seekéts
Human Rights Watch condemned the Italian practicetercepting boats
full of migrants on the high seas and pushing thEck to Libya without
the required screening. That report was also basdte results of research
published in a 2006 report entitled.ibya, Stemming the Flow. Abuses
Against Migrants, Asylum Seekers and Refugees

38. According to Human Rights Watch, Italian phtbwats towed
migrant boats from international waters withoutedetining whether some
might contain refugees, sick or injured personsegpant women,
unaccompanied children, or victims of trafficking other forms of
violence. The Italian authorities forced the boagnants onto Libyan
vessels or took the migrants directly back to Libyéere the authorities
immediately detained them. Some of the operatioaseveoordinated by
Frontex.

The report was based on interviews with 91 migraasylum seekers,
and refugees in Italy and Malta, conducted mostipiay 2009, and one
telephone interview with a migrant detainee in labyRepresentatives of
Human Rights Watch visited Libya in April and meitlwgovernment
officials, but the Libyan authorities would not pet the organisation to
interview migrants privately. Moreover, the autties did not allow
Human Rights Watch to visit any of the many migrdetention centres in
Libya, despite repeated requests.

The UN High Commissioner for Refugees now has actesMisrata
Prison, at which clandestine migrants are generbf#yd, and Libyan
organisations provide humanitarian services thelewever, there is no
formal agreement, and thus no guaranteed accegbeRuore, Libya has
no asylum law. The authorities make no distinctioetween refugees,
asylum seekers, and other clandestine migrants.

39. Human Rights Watch urged the Libyan governmenimprove the
deplorable conditions of detention in Libya and dstablish asylum
procedures that conformed to international refugfaedards. It also called
on the Italian government, the European Union andht€x to ensure access
to asylum, including for those intercepted on tighlseas, and to refrain
from returning non-Libyans to Libya until [the latis] treatment of
migrants, asylum seekers, and refugees fully ntetnational standards.
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E. Amnesty International’s visit

40. A team from Amnesty International carried adact-finding visit to
Libya from 15 to 23 May 2009, the first such vigit the country by the
organisation that the Libyan authorities had pagdisince 2004.

During that visit, Amnesty International visited $fata Detention
Centre, some 200 kilometres from Tripoli, in whicleveral hundred
irregular migrants from other African countries weheld in severely
overcrowded conditions, and briefly interviewed exaV of those held there.
Many had been detained since they were intercephélé seeking to make
their way to Italy or other countries in southemur@&pe which look to Libya
and other North African countries to staunch tlesvfbf irregular migrants
from sub-Saharan Africa to Europe.

41. Amnesty International considered it possibhatt detainees at
Misrata might include refugees fleeing persecutaond stressed that as
Libya had no asylum procedure and was not a partyhe Refugee
Convention or its 1967 Protocol, foreigners, inahgdthose in need of
international protection, might find themselvesside the protection of the
law. There was also virtually no opportunity fortaleees to lodge
complaints of torture and other ill-treatment witire competent judicial
authorities.

In its meetings with Libyan government officialsinesty International
expressed concern about the detention and alldgeelatment of hundreds,
possibly thousands, of foreign nationals whom tlth@rities assumed to be
irregular migrants, and urged them to put in placeper procedures to
identify asylum seekers and refugees and affordmthappropriate
protection. Amnesty International also urged thieylin authorities to cease
forcible returns of foreign nationals to countriasnvhich they were at risk
of serious human rights violations, and to find ettér alternative to
detention for those foreigners whom they were ré @0 return to their
countries of origin for this reason. Some of thetr&an nationals who
comprised a sizeable proportion of the foreignaretis detained at Misrata
told Amnesty International that they had been hiedtte for two years.

V. OTHER INTERNATIONAL MATERIAL DESCRIBING THE
SITUATION IN LIBYA

42. In addition to those cited above, numerousonephave been
published by national and international organisetioand by non-
governmental organisations, condemning the conditaf detention and the
living conditions of irregular migrants in Libya.

The principal reports are:

(1) Human Rights Watch, “Stemming the Flow: Abuses Aggi

Migrants, Asylum Seekers and Refugees”, Septemb@s;2
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(i) United Nations Human Rights Committee, “Concluding
Observations. Libyan Arab Jamahiriya”, 15 Noveni2@07,;

(i)  Amnesty International, “Libya — Amnesty Internat@rReport
2008, 28 May 2008;

(iv)  Human Rights Watch, “Libya Rights at Risk”, 2 Sepber 2008;

(v) US Department of State, “2010 Human Rights Repahlya”,
4 April 2010.

VI. INTERNATIONAL MATERIAL DESCRIBING THE SITUATION
IN SOMALIA AND ERITREA

43. The main international documents concerning #ituation in
Somalia were submitted in the caseSoffi and Elmi v. the United Kingdom
(nos. 8319/07 and 11449/07, 88 80-195, 28 June)2011
44. Various reports condemn human rights violaigerpetrated in
Eritrea. They detail serious human rights violasioby the Eritrean
government, namely arbitrary arrests, torture, man conditions of
detention, forced labour and serious restrictioms tbhe freedom of
movement, expression and religion. Those documald#s analyse the
difficult situation of Eritreans who manage to gse#o other countries such
as Libya, Sudan, Egypt and Italy and are subsetyu@ntibly repatriated.
The principal reports are:
(1) UNHCR, “Eligibility Guidelines for Assessing theté&rnational
Protection Needs of Asylum-seekers from Eritreg3riA2009;

(i) Amnesty International, “Eritrea — Amnesty Interoail Report
20097, 28 May 2009;

(i)  Human Rights Watch, “Service for Life, State Repras and
Indefinite Conscription in Eritrea”, April 2009;

(iv)  Human Rights Watch, “Libya, Don’'t Send Eritrean<B#o Risk
of Torture”, 15 January 2010;

v) Human Rights Watch, “World Chapter Report”, Januzi$0.
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THE LAW

I. PRELIMINARY ISSUES RAISED BY THE GOVERNMENT

A. Validity of the powers of attorney and further consideration of
the application

1. Issues raised by the Government

45. The Government challenged the validity in @asi respects of the
powers of attorney provided by the applicants’ espntatives. Firstly, they
alleged that the majority of the powers of attoroeptained formal defects,
namely:

(1) no particulars regarding date and place and, inesoases, the
fact that the date and the place appeared to hese Written by
the same person,;

(i) no reference to the application number;

(i)  the fact that the applicants’ identity was indichteolely by
family name, first name, nationality, an illegitdggnature and a
fingerprint, which was often partial or difficulb tmake out;

(iv)  no details of the applicants’ dates of birth.

46. The Government then submitted that the apgpmitacontained no
information as to the circumstances in which thevgrs of attorney had
been drafted, thus casting doubt on their validitgy any information
concerning steps taken by the applicants’ repratigas to establish the
identity of their clients. The Government also @daged the quality of
existing contact between the applicants and thegresentatives. They
alleged, in particular, that electronic messages bg the applicants after
their transfer to Libya did not bear signaturest tbauld be compared
against those appearing on the powers of attorlmeyhe Government’s
view, the problems encountered by the lawyers itabéishing and
maintaining contact with the applicants precluded adversarial
examination of the case.

47. That being the case, because it was impossilaentify the
applicants and because the applicants were noticipating in the case in
person”, the Court should cease its examinatiah@icase. Referring to the
case ofHussun and Others v. Italystriking out), nos. 10171/05, 10601/05,
11593/05 and 17165/05, 19 January 2010), the Goanhrequested that
the Court strike the case out of the list.
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2. The applicants’ arguments

48. The applicants’ representatives argued thatpibwers of attorney
were valid. They asserted firstly that the formafedts alleged by the
Government were not such as to render null and tredauthority granted
to them by their clients.

49. As regards the circumstances in which the ppwé attorney had
been drafted, they argued that the authorities bhegh drawn up by the
applicants upon their arrival in Libya, with thesessance of members of
humanitarian organisations operating in the varidetntion centres. The
latter subsequently took care of contacting theliegmts’ representatives
and forwarding the powers of attorney to them fanh to sign and accept
the authority granted.

50. They argued that the problems relating totifleation of the parties
concerned were the direct result of the subjectanaif the application,
namely a collective push-back operation in whichsteps had been taken
beforehand to identify the clandestine migrants. aWher the
circumstances, the lawyers drew the Court's attento the fact that a
significant number of the applicants had been ifledt by the UNHCR
office in Tripoli following their arrival in Libya.

51. Lastly, the lawyers stated that they had regthiin contact with
some of the applicants, who could be contactecel®phone and by e-mail.
They pointed out the serious difficulties they f&d¢e maintaining contact
with the applicants, in particular because of ti@ence which had been
rife in Libya since February 2011.

3. The Court’s assessment

52. The Court reiterates at the outset that tlpresentative of the
applicant must produce a “power of attorney or dtenw authority to act”
(Rule 45 § 3 of the Rules of Court). Thereforejrapte written authority
would be valid for the purposes of the proceeding®re the Court, in so
far as it has not been shown that it was made withbe applicant’s
understanding and consent (3éelikova v. Bulgariano. 41488/98, § 50,
ECHR 2000-VI).

53. Furthermore, neither the Convention nor thé&efof Court impose
any specific requirements on the manner in whiehatthority form must
be drafted or require any form of certification théat document by any
national authority. What is important for the Coustthat the form of
authority should clearly indicate that the applichas entrusted his or her
representation before the Court to a representatwel that the
representative has accepted that commission Rggbov v. Russja
no. 3896/04, 88 40 and 43, 31 January 2008).

54. In the instant case, the Court observes thdteapowers of attorney
included in the case file are signed and bear fprg#s. Moreover, the
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applicants’ lawyers have provided detailed infororatthroughout the
proceedings concerning the facts and the fate efafiplicants with whom
they have been able to maintain contact. Thereoikimg in the case file
that could call into question the lawyers’ accoumt the exchange of
information with the Court (see, converselijussun cited above,
88 43-50).

55. In the circumstances, the Court has no retsdoubt the validity of
the powers of attorney. Consequently, it rejects@overnment’s objection.

56. Furthermore, the Court notes that accordingth® information
provided by the lawyers, two of the applicants, Mohamed Abukar
Mohamed and Mr Hasan Shariff Abbirahman (no. 10 mmdl1 on the list
respectively) died shortly after the applicatiorsi@dged (see paragraph 15
above).

57. It points out that the practice of the Cosarta strike applications out
of the list when an applicant dies during the cewtthe proceedings and
no heir or close relative wishes to pursue the dase, among other
authorities,Scherer v. Switzerland25 March 1994, 88 31-32, Series A
no. 287; Ohlinger v. Austria no. 21444/93, Commission Report of
14 January 1997, 8§ 15Thévenon v. France(dec.), no. 2476/02,
ECHR 2006-IIl; andLéger v. France(striking out) [GC], no. 19324/02,
§ 44, 30 March 2009).

58. In the light of the circumstances of the céise,Court considers that
it is no longer justified to continue the examioatiof the application as
regards the deceased (Article 31 8§ 1 (c) of thev€oiion). Furthermore, it
points out that the complaints initially lodged Mr Mohamed Abukar
Mohamed and Mr Hasan Shariff Abbirahman are idahtio those
submitted by the other applicants, on which it vakpress its opinion
below. In those circumstances, the Court sees oungss relating to respect
for human rights secured by the Convention andPitstocols which, in
accordance with Article 37 § ih fine, would require continuation of the
examination of the deceased applicants’ application

59. In conclusion, the Court decides to strikedage out of the list in so
far as it concerns Mohamed Abukar Mohamed and HaShariff
Abbirahman, and to pursue the examination of theameder of the
application.

B. Exhaustion of domestic remedies

60. At the hearing before the Grand Chamber, theveGment
submitted that the application was inadmissibleabhee domestic remedies
had not been exhausted. They claimed that thecapyd had failed to apply
to the ltalian courts to seek acknowledgment of emohpensation for the
alleged violations of the Convention.
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61. In the Government’s view, the applicants, ricee to move around
and in a position to contact their lawyers in tlomtext of the proceedings
before the Court, should have lodged proceedingjs the Italian criminal
courts to complain of violations of domestic anternational law by the
military personnel involved in their removal. Crimal proceedings were
currently under way in similar cases and that tygeremedy was
“effective”.

62. The Court notes that the applicants also camgdl that they were
not afforded a remedy satisfying the requiremerftsAuicle 13 of the
Convention. It considers that there is a close eotion between the
Government’s argument on this point and the mefithe complaints made
by the applicants under Article 13 of the Convemtith therefore takes the
view that it is necessary to join this objectiorthie merits of the complaints
lodged under Article 13 of the Convention and taraie the application in
this context (see paragraph 207 below).

II. THE ISSUE OF JURISDICTION UNDER ARTICLE | OF HE
CONVENTION

63. Article 1 of the Convention provides:

“The High Contracting Parties shall secure to eweeywithin their jurisdiction the
rights and freedoms defined in Section | of [theh@ention.”

1. The parties’ submissions

(a) The Government

64. The respondent Government acknowledged that é@bents in
question had taken place on board Italian militamyps. However, they
denied that the Italian authorities had exercisaldsblute and exclusive
control” over the applicants.

65. They submitted that the vessels carrying thgli@ants had been
intercepted in the context of the rescue on thén ligas of persons in
distress — which is an obligation imposed by irdional law, namely, the
United Nations Convention on the Law of the Se&g“Montego Bay
Convention”) — and could in no circumstances becilesd as a maritime
police operation.

The Italian ships had confined themselves to imeirvg to assist the
three vessels in distress and ensuring the safetiyeopersons on board.
They had then accompanied the intercepted migtaritbya in accordance
with the bilateral agreements of 2007 and 2009. Glgernment argued
that the obligation to save human lives on the lsghs, as required under
the Montego Bay Convention, did not in itself ceeat link between the
State and the persons concerned establishing abe'Sjurisdiction.
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66. As regards the applicants’ “rescue”, whichtatal had lasted no
more than ten hours, the authorities had provitledpairties concerned with
the necessary humanitarian and medical assistamck had in no
circumstances used violence; they had not boardeddoats and had not
used weapons. The Government concluded that tht@ninspplication
differed from the case oMedvedyev and Others v. Frand§GC],
no. 3394/03, 29 March 2010), in which the Court fefirmed that the
applicants fell under French jurisdiction havinggaed to the full and
exclusive nature of the control exercised by Franar a vessel on the high
seas and over its crew.

(b) The applicants

67. The applicants submitted that there was netgue in the instant
case, but that Italy had jurisdiction. As soonleythad boarded the Italian
ships, they had been under the exclusive controltalf, which had
therefore been bound to fulfil all the obligatiomsising out of the
Convention and the Protocols thereto.

They pointed out that Article 4 of the Italian Ngation Code expressly
provided that vessels flying the Italian flag felithin Italian jurisdiction
even when sailing outside territorial waters.

(c) Third party interveners

68. The third party interveners considered thatagcordance with the
principles of customary international law and theu@'s case-law, the
obligation on States not to return asylum seel@&rsn “potential” asylum
seekers, and to ensure that they had access tar ehdaring were
extra-territorial in their scope.

69. Under international law concerning the prateciof refugees, the
decisive test in establishing the responsibilitad@tate was not whether the
person being returned was on the territory of &eStat whether that person
fell under the effective control and authority bat State.

The third party interveners referred to the Coucese-law concerning
Article 1 of the Convention and the extra-terrigbrscope of the notion of
“jurisdiction”, and to the conclusions of otheramational authorities. They
stressed the importance of avoiding double stasdandthe field of
safeguarding human rights and ensuring that a Stasenot authorised to
commit acts outside its territory which would neberaccepted within that
territory.
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2. The Court’s assessment

(a) General principles governing jurisdiction within the meaning of Article 1
of the Convention

70. Under Article 1 of the Convention, the underig of the
Contracting States is to “secure” (in Frenatecbnnaitré) to everyone
within their “jurisdiction” the rights and freedonaefined in Section | (see
Soering v. the United Kingdgqni July 1989, § 86, Series A no. 161, and
Bankové and Others v. Belgium and 16 Other Contractingt€tédec.),
[GC], no. 52207/99, § 66, ECHR 2001-XIll). The exeeoof jurisdiction is a
necessary condition for a Contracting State toldde @ be held responsible
for acts or omissions imputable to it which giveerito an allegation of the
infringement of rights and freedoms set forth ia onvention (sebascu
and Others v. Moldova and RussigGC], no. 48787/99, § 311,
ECHR 2004-V1I).

71. The jurisdiction of a State, within the meaniaf Article 1, is
essentially territorial (seBankovi, decision cited above, 88 61 and 67, and
llagcu, cited above, 8§ 312). It is presumed to be exedcisormally
throughout the State’s territory (s#ascu and Otherscited above, § 312,
andAssanidze v. Georgi&C], no. 71503/01, § 139, ECHR 2004-11).

72. In keeping with the essentially territorialtioo of jurisdiction, the
Court has accepted only in exceptional cases ftttat &t the Contracting
States performed, or producing effects, outsideir therritories can
constitute an exercise of jurisdiction by them withthe meaning of
Article 1 of the Convention (sderozd and Janousek v. France and Spain
26 June 1992, § 91, Series A no. 2Bankovig decision cited above, § 67;
andllagcu and Otherscited above, § 314).

73. In its first judgment in the caseldadizidou(preliminary objections),
the Court ruled that bearing in mind the object gndpose of the
Convention, the responsibility of a Contractingti?anay also arise when
as a consequence of military action - whether lavaiu unlawful - it
exercises effective control of an area outsidendsional territory (see
Loizidou v. Turkeypreliminary objections) [GC], 23 March 1995, § 62,
Series A no. 310), which is however ruled out wreninBankové, only an
instantaneous extra-territorial act is at issuegesithe wording of Article 1
does not accommodate such an approach to “jurisdicfsee the decision
cited above, 8§ 75). In each case, the question hegheéxceptional
circumstances exist which require and justify aifig by the Court that the
State was exercising jurisdiction extra-territdyiahust be determined with
reference to the particular facts, for example &md exclusive control over
a prison or a ship (se&l-Skeini and Others v. the United Kingd¢@C],
no. 55721/07, § 132 and 136, 7 July 20ledvedyev and Othergited
above, § 67).
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74. Whenever the State through its agents operatitside its territory
exercises control and authority over an individaald thus jurisdiction, the
State is under an obligation under Article 1 tousedo that individual the
rights and freedoms under Section 1 of the Conwearttiat are relevant to
the situation of that individual. In this sensegréfore, the Court has now
accepted that Convention rights can be “divided datored” (see
Al-Skeinj cited above, § 136 and 137; comp&ankové, cited above,
8§ 75).

75. There are other instances in the Court's tmse-of the
extra-territorial exercise of jurisdiction by a &tan cases involving the
activities of its diplomatic or consular agentsada and on board craft and
vessels registered in, or flying the flag of, ti&thte. In these specific
situations, the Court, basing itself on customatgrnational law and treaty
provisions,has recognised the extra-territorial exercise ongliction by the
relevant StatéseeBankové, decision cited above, § 73, akiédvedyev and
Others cited above, § 65).

(b) Application to the instant case

76. It is not disputed before the Court that thengés at issue occurred
on the high seas, on board military ships flying thalian flag. The
respondent Government acknowledge, furthermor¢ thieaRevenue Police
and Coastguard ships onto which the applicants werearked were fully
within Italian jurisdiction.

77. The Court observes that by virtue of the rah\provisions of the
law of the sea, a vessel sailing on the high seasilject to the exclusive
jurisdiction of the State of the flag it is flyinghis principleof international
law has led the Court to recognise, in cases caimggracts carried out on
board vessels flying a State’s flag, in the samg am registered aircratft,
cases of extra-territorial exercise of the jurifidic of that State (see
paragraph 75 above). Where there is control ovethan, this isde jure
control exercised by the State in question oveint&riduals concerned.

78. The Court observes, furthermore, that theeaf@ntioned principle
is enshrined in domestic law in Article 4 of thalititn Navigation Code, and
is not disputed by the respondent Government (aesgpaph 18 above). It
concludes that the instant case does indeed agestih case of
extra-territorial exercise of jurisdiction by Italsapable of engaging that
State’s responsibility under the Convention.

79. Moreover, ltaly cannot circumvent its “jurision” under the
Convention by describing the events at issue asueesperations on the
high seas. In particular, the Court cannot subsctth the Government’'s
argument that Italy was not responsible for the fat the applicants on
account of the allegedly minimal control exercidggdthe authorities over
the parties concerned at the material time.
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80. In that connection, it is sufficient to obserthat in the case of
Medvedyev and Othersited above, the events at issue took place andbo
theWinner, a vessel flying the flag of a third State but warew had been
placed under the control of French military perssnin the particular
circumstances of that case, the Court examineddh&e and scope of the
actions carried out by the French officials in ortteascertain whether there
was at leastde factocontinued and uninterrupted control exercised by
France over th&Vinnerand its crew (ibid, 88 66 and 67).

81. The Court observes that in the instant caseetlents took place
entirely on board ships of the Italian armed foy¢ke crews of which were
composed exclusively of Italian military personniel.the Court’s opinion,
in the period between boarding the ships of thkaltaarmed forces and
being handed over to the Libyan authorities, thgliepnts were under the
continuous and exclusivele jure and de facto control of the Italian
authorities. Speculation as to the nature and @erd the intervention of
the Italian ships on the high seas would not ldsd Gourt to any other
conclusion.

82. Accordingly, the events giving rise to theeg#d violations fall
within ltaly’s “jurisdiction” within the meaning ofArticle 1 of the
Convention.

[ll. ALLEGED VIOLATIONS OF ARTICLE 3 OF THE CONVENION

83. The applicants complained that they had beposed to the risk of
torture or inhuman or degrading treatment in Lilayeal in their respective
countries of origin, namely, Eritrea and Somalmaaresult of having been
returned. They relied on Article 3 of the Conventihich provides:

“No one shall be subjected to torture or to inhunmaindegrading treatment or
punishment.”

84. The Court observes that two different aspettérticle 3 of the
Convention are at issue and must be examined selyarfrstly, the risk
that the applicants would suffer inhuman and dagratteatment in Libya
and secondly, the danger of being returned to tesipective countries of
origin.
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A. Alleged violation of Article 3 of the Conventim on account of the
applicants having been exposed to the risk of inhuam and
degrading treatment in Libya

1. The parties’ submissions

(8) The applicants

85. The applicants alleged that they had beewittiens of an arbitrary
refoulementin violation of the Convention. They stated thay had not
been afforded the opportunity to challenge theturre to Libya and to
request international protection from the Italianh@rities.

86. Having been given no information concerningrttrue destination,
the applicants had been convinced, throughout dlyage aboard the Italian
ships, that they were being taken to Italy. Theginced to have been the
victims of a real “deception” in that regard on tpart of the Italian
authorities.

87. No procedure to identify the intercepted mi¢gaand to gather
information as to their personal circumstances theeh possible aboard the
ships. In those circumstances, no formal requesadglum could have been
made. Nevertheless, upon approaching the Libyastctie applicants and
a substantial number of other migrants had asked Ithlian military
personnel not to disembark them at the Port ofdlisifrom where they had
just fled, and to take them to lItaly.

The applicants affirmed that they had quite cleastpressed their wish
not to be handed over to the Libyan authoritieseyllthallenged the
Government’s contention that such a request cootidb@ considered to be a
request for international protection.

88. The applicants then argued that they had betemed to a country
where there were sufficient reasons to believe ey would be subjected
to treatment in breach of the Convention. Manyrmaéonal sources had
reported the inhuman and degrading conditions irchviiregular migrants,
notably of Somali and Eritrean origin, were held.ibya and the precarious
living conditions experienced by clandestine migsan that country.

In that connection, the applicants referred to @#T report of April
2010 and the texts and documents produced by tttegarties concerning
the situation in Libya.

89. In their view, Italy could not have been uneavaf that increasingly
worsening situation when it signed the bilateraleaghents with Libya and
carried out the push-back operations at issue.

90. Furthermore, the applicants’ fears and corscéred proved to be
well-founded. They had all reported inhuman andragigg conditions of
detention and, following their release, precarioligng conditions
associated with their status as illegal immigrants.
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91. The applicants argued that the decision tohphback to Libya
clandestine migrants intercepted on the high seas avgenuine political
choice on the part of Italy, aimed at giving thdigeothe main responsibility
for controlling illegal immigration, in disregardf ehe protection of the
fundamental rights of the people concerned.

(b) The Government

92. The Government argued firstly that the applisahad not
adequately proved that they had been subjectede&ment allegedly in
contravention of the Convention. They could notré¢f@re be considered to
be “victims” within the meaning of Article 34 oféhConvention.

93. They went on to argue that the applicants Ieh transferred to
Libya in accordance with the bilateral agreemeigsesl by Italy and Libya
in 2007 and 2009. Those bilateral agreements wees@nse to increasing
migratory flows between Africa and Europe and hadrbsigned in a spirit
of cooperation between two countries engaged inbeabimy clandestine
immigration.

94. The bodies of the European Union had, on nouseioccasions,
encouraged cooperation between Mediterranean ¢esiniin controlling
migration and combating crimes associated with d#atine immigration.
The Government referred, in particular, to EuropBarliament Resolution
No. 2006/2250 and to the European Pact on Immagraind Asylum
adopted by the Council of the European Union onS2ptember 2008,
which affirmed the need for EU states to cooperatel establish
partnerships with countries of origin and transit arder to strengthen
control of the EU’s external borders and to comlbegal immigration.

95. The Government submitted that the events ba§ 2009, which
gave rise to this application, had been conduatettie context of a rescue
operation on the high seas in accordance withnatemnal law. They stated
that Italian military ships had intervened in a meanconsistent with the
Montego Bay Convention and the International Cotieenon Maritime
Search and Rescue (“the SAR Convention”) to de#h wie situation of
immediate danger that the vessels had been inasdve the lives of the
applicants and the other migrants.

In the Government’s view, the legal system prergilon the high seas
was characterised by the principle of freedom oigetion. In that context,
it was not necessary to identify the parties camegr The Italian authorities
had merely provided the necessary humanitariaistassee. Identity checks
of the applicants had been kept to a minimum becaoesmaritime police
operation on board the ships had been envisaged.

96. At no time during their transfer to Libya halde applicants
expressed their intention to apply for politicaylasn or any other form of
international protection. The Government argued ah@equest made by the



HIRSI JAMAA AND OTHERS v. ITALY JUDGMENT 31

applicants not to be handed over to the Libyan aiites could not be
interpreted as a request for asylum.

In that regard, they stated that had the partiescermed asked for
asylum, they would have been taken to Italiantienyj as had been the case
in other high seas operations conducted in 2009.

97. The Government also argued that Libya wadelsast country. In
support of that statement, they referred to thetfaat Libya had ratified the
United Nations International Covenant on Civil aRdlitical Rights, the
United Nations Convention against Torture and OtGarel, Inhuman or
Degrading Treatment or Punishment and the Africamok) Refugee
Convention, and to Libya’s membership of the Indédiomal Organization
for Migration (IOM).

Though not a party to the United Nations Conventielating to the
Status of Refugees, Libya had nevertheless audibtiee UNHCR and the
IOM to open offices in Tripoli, thus allowing nunoers applicants to be
granted refugee status and guaranteed internafoogction.

98. The Government drew the Court’s attentionhe fact that when
Libya ratified the 2008 Friendship Treaty, it exgsly undertook to comply
with the principles of the United Nations Chartandathe Universal
Declaration of Human Rights. Italy had had no reasobelieve that Libya
would evade its commitments.

That circumstance, and the fact that the UNHCR I@ offices were
present and active in Tripoli, fully justified l}a$ conviction that Libya was
a safe host country for migrants intercepted orhigh seas. Moreover, the
Government were of the view that recognition of tbfigee status granted
by the UNHCR to numerous applicants, including sahthe applicants in
this case, was unequivocal proof that the situaitiohibya at the material
time was in compliance with international humarhtggstandards.

99. The Government acknowledged that the situatiorLibya had
deteriorated after April 2010, when the authorit@esed the UNHCR
office in Tripoli, and had definitively broken downllowing the events at
the beginning of 2011, but they asserted that Italg immediately ceased
pushing back migrants to Libya and had changedattengements for the
rescue of migrants on the high seas by hencefathogsing entry onto
Italian territory.

100. The Government disputed the existence ofavé@ment practice”
which consisted, according to the applicants, tdatihg arbitrary transfers
to Libya. In that connection, they described theligption as a “political
and ideological diatribe” against the action of ttedian Government. The
Government requested the Court to examine onlgteats of 6 May 2009
and not call into question Italy’s powers as regandmigration control, an
area which they considered to be extremely seesitnd complex.



32 HIRSI JAMAA AND OTHERS v. ITALY JUDGMENT

(c) Third party interveners

101. Relying on the statements of numerous dwetiesses, Human
Rights Watch and the UNHCR condemned Italy’s foradrn of irregular
migrants to Libya. During 2009 Italy had carried aine operations on the
high seas, returning 834 Somali, Eritrean and Nagemationals to Libya.

102. Human Rights Watch had denounced the situahoLibya on
several occasions, notably in its reports of 2086 2009. The organisation
stated that because there was no national asylstarsyin Libya, irregular
migrants were systematically arrested and ofterjestdd to torture and
physical violence, including rape. In breach of tediNations guidelines on
detention, migrants were often detained indefigit@hd with no judicial
supervision. Furthermore, conditions of detentiagrevinhuman. Migrants
were tortured and no medical assistance was providéhe various camps
throughout the country. They might at any time leumed to their
countries of origin or abandoned in the desert,re/leertain death awaited
them.

103. The Aire Centre, Amnesty International and BDH observed
that reports from reliable sources over severalrsydaad continued to
demonstrate that the human rights situation in &ibas disastrous, notably
for refugees, asylum seekers and migrants, ancciedyefor those from
particular regions of Africa, such as Eritrea andn@lia.

The three intervening parties were of the view thate was a “duty to
investigate” where there was credible informatimonf reliable sources that
detention or living conditions in the receiving t®tavere incompatible with
Article 3.

In accordance with the principle pacta sunt servanda State could not
evade its obligations under the Convention by nglypn commitments
arising out of bilateral or multilateral agreememisncerning the fight
against clandestine immigration.

104. The UNHCR stated that while the Italian autfes had not
provided detailed information concerning the puskkboperations, several
witnesses interviewed by the High Commissioner bagn an account
similar to that of the applicants. In particuldrey had reported that in order
to encourage people to board the Italian shipkattamilitary personnel had
led them to believe that they were being takentdty.l Various witnesses
stated that they had been handcuffed and had hdgected to violence
during their transfer to Libyan territory and omiaal at the detention centre
at which they were to be held. Furthermore, théiattaauthorities had
confiscated the migrants’ personal effects, inaigdithe UNHCR
certificates attesting to their status as refug®esious witnesses had also
confirmed that they had asked for protection arad they had specifically
informed the Italian authorities of that fact dygyithe operations.

105. The UNHCR affirmed that at least five of thegrants returned to
Libya who had subsequently managed to return tdy, ltencluding



HIRSI JAMAA AND OTHERS v. ITALY JUDGMENT 33

Mr Ermias Berhane, had been granted refugee siatlialy. Moreover, in
2009 the UNHCR office in Tripoli had granted refeggtatus to seventy-
three people returned by ltaly, including fourtesnthe applicants. That
proved that the operations conducted by Italy anhlgh seas involved a
genuine risk of the arbitrary return of personsnieed of international
protection.

106. The UNHCR then submitted that none of Italgsgguments
justifying the returns was acceptable. Neither phaciple of cooperation
between States to combat illegal trafficking in migs, nor the provisions
of international law of the sea concerning the tyafd human life at sea,
exempted States from their obligation to complyhwibe principles of
international law.

107. Libya, a transit and receiving State for raigry flows from Asia
and Africa, provided asylum seekers with no formpabtection. Though
signatory to certain international human rightstrun®ents, it barely
complied with its obligations. In the absence oy amational asylum law
system, activities in that area had been conduetedusively by the
UNHCR and its partners. Nevertheless, the actwitief the High
Commissioner had never been officially recogniseg the Libyan
government, which, in April 2010, had ordered thBHLR to close its
Tripoli office and cease those activities.

Given the circumstances, the Libyan governmentrieckr granted any
formal status to persons registered by the UNHCRe&sgees and they
were guaranteed no form of protection.

108. Until the events of 2011, anyone considemedbé an illegal
immigrant had been held in a “detention centreg, tajority of which had
been visited by the UNHCR. The living conditionghse centres had been
mediocre and characterised by overcrowding and emqaate sanitary
facilities. That situation had been aggravated ey gush-back operations,
which had exacerbated overcrowding and led to éurtieterioration in the
sanitary conditions. That had led to a significargteater need for basic
assistance just to keep those individuals alive.

109. According to the Columbia Law School Humargh®s Clinic,
while clandestine immigration by sea was not a rgwenomenon, the
international community had increasingly recognisied need to restrict
immigration control practices, including intercepti at sea, which could
hinder migrants’ access to protection and thus sggbem to the risk of
torture.

1. The Court’s assessment

(&) Admissibility

110. The Government submitted that the applicemid not claim to be
“victims”, within the meaning of Article 34 of theonvention, of the events
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of which they complained. They disputed the existenf a genuine risk
that the applicants would be subjected to inhunrahdegrading treatment
as a result of their return to Libya. That dangad o be assessed on the
basis of substantial grounds relating to the cirstamces of each applicant.
The information provided by the parties concernedswague and
insufficient.

111. The Court notes that the issue raised bypiteminary objection
is closely bound up with those it will have to cioles when examining the
complaints under Article 3 of the Convention. Thabvision requires that
the Court establish whether or not there are suobatagrounds for
believing that the parties concerned ran a redl oisbeing subjected to
torture or inhuman or degrading treatment afteringabeen pushed back.
This issue should therefore be joined to examinabio the merits.

112. The Court considers that this part of thdiegion raises complex
issues of law and fact which cannot be determingkdowt an examination
on the merits. It follows that it is not manifestily-founded within the
meaning of Article 35 § 3(a) of the Convention. Nert inadmissible on
any other grounds. It must therefore be declaredszible.

(b) The merits
(i) General principles

(o) Responsibility of Contracting States in casesxgulsion

113. According to the Court’s established case-l@eantracting States
have the right, as a matter of well-establishedrirdgtional law and subject
to their treaty obligations, including the Conventi to control the entry,
residence and expulsion of aliens (see, among nudhgr authorities,
Abdulaziz, Cabales and Balkandali v. the Unitedgdiom 28 May 1985,
8§ 67, Series A no. 94, anBoujlifa v. France 21 October 1997, § 42,
Reports of Judgments and Decisid®97-VI). The Court also notes that the
right to political asylum is not contained in eiththe Convention or its
Protocols (seé&/ilvarajah and Others v. the United Kingdp@0 October
1991, § 102, Series A no. 215, aAdmed v. Austrial7 December 1996,
8§ 38,Reports1996-VI).

114. However, expulsion, extradition or any otimasure to remove an
alien may give rise to an issue under Article 3¢ drence engage the
responsibility of the expelling State under the @ontion, where substantial
grounds have been shown for believing that the goeiis question, if
expelled, would face a real risk of being subjedtedreatment contrary to
Article 3 in the receiving country. In such circumnsces, Article 3 implies
an obligation not to expel the individual to thauatry (seeSoering cited
above, 88 90-91Vilvarajah and Otherscited above, 8 103Ahmed cited
above, § 39H.L.R. v. France29 April 1997, § 34Reports1997-111; Jabari
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v. Turkey no. 40035/98, § 38, ECHR 2000-VIll; anBalah Sheekh
v. the Netherlandsho. 1948/04, § 135, 11 January 2007).

115. In this type of case, the Court is therefmalbed upon to assess the
situation in the receiving country in the light dfe requirements of
Article 3. In so far as any liability under the Gemtion is or may be
incurred, it is liability incurred by the Contracyj State, by reason of its
having taken action which has as a direct consemgutre exposure of an
individual to the risk of proscribed ill-treatme(dee Saadi v. Italy[GC],
no. 37201/06, § 126, 28 February 2008).

(B) Factors used to assess the risk of being s@jd@ottreatment in breach of
Article 3 of the Convention

116. In determining whether it has been shown tiatapplicant runs a
real risk of suffering treatment proscribed by Aldi 3, the Court will assess
the issue in the light of all the material placezfdoe it, or, if necessary,
material obtaineg@roprio motu(seeH.L.R. v. Francecited above, § 37, and
Hilal v. the United Kingdomno. 45276/99, 8§ 60, ECHR 2001-11). In cases
such as the present the Court’s examination oéxitence of a real risk of
ill-treatment must necessarily be a rigorous omee Ghahal v. the United
Kingdom 15 November 1996, § 96, Reports 1996-V).

117. In order to ascertain whether or not thers avask of ill-treatment,
the Court must examine the foreseeable consequeitks removal of an
applicant to the receiving country in the lighttbé general situation there
as well as his or her personal circumstances &lwarajah and Others
cited above, § 108 fine).

118. To that end, as regards the general situatianparticular country,
the Court has often attached importance to thernméition contained in
recent reports from independent international hungrts-protection
associations such as Amnesty International, or gorental sources (see,
for example, Chahal cited above, 88 99-100Muslim v. Turkey
no. 53566/99, § 67, 26 April 2005aid v. the Netherlandsi0. 2345/02,
8§54, ECHR 2005-VI; Al-Moayad v. Germany(dec.), no.35865/03,
88 65-66, 20 February 2007; aBdadj cited above, §8131).

119. In cases where an applicant alleges that kbeis a member of a
group systematically exposed to a practice ofrdatment, the Court
considers that the protection of Article 3 of then€ention enters into play
when the applicant establishes, where necessatlyeobasis of the sources
mentioned in the previous paragraph, that theresabstantial grounds for
believing in the existence of the practice in questand his or her
membership of the group concerned (seatatis mutandisSalah Sheekh
cited above, 8§ 138-49).

120. Owing to the absolute character of the rigranteed, the Court
does not rule out the possibility that Article 3tbé Convention may also
apply where the danger emanates from persons opgrof persons who
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are not public officials. However, it must be shotlat the risk is real and
that the authorities of the receiving State areald¢ to obviate the risk by
providing appropriate protection (sele_.R. v. Francecited above, § 40).

121. With regard to the material date, the existeof the risk must be
assessed primarily with reference to those facisiwivere known or ought
to have been known to the Contracting State atite of removal.

(i) Application to the instant case

122. The Court has already had occasion to natetkle States which
form the external borders of the European Unioncareently experiencing
considerable difficulties in coping with the incsgay influx of migrants
and asylum seekers. It does not underestimateufteh and pressure this
situation places on the States concerned, whichalirthe greater in the
present context of economic crisis (8£.S. v. Belgium and Greel¢gC],
no. 30696/09, § 223, 21 January 2011). It is paldity aware of the
difficulties related to the phenomenon of migration sea, involving for
States additional complications in controlling therders in southern
Europe.

However, having regard to the absolute characténeofights secured by
Article 3, that cannot absolve a State of its ddigns under that provision.

123. The Court reiterates that protection agahestreatment prohibited
by Article 3 imposes on States the obligation natetmove any person who,
in the receiving country, would run the real riskbeing subjected to such
treatment.

It notes that the numerous reports by internatidmadies and non-
governmental organisations paint a disturbing pe&tf the treatment meted
out to clandestine immigrants in Libya at the maté¢ime. The conclusions
of those documents are moreover corroborated by GR& report of
28 April 2010 (see paragraph 35 above).

124. The Court observes in passing that the stuan Libya worsened
after the closure of the UNHCR office in Tripoli ispril 2010 and the
subsequent popular revolution which broke out & ¢buntry in February
2011. However, for the purposes of examining tase¢ the Court will refer
to the situation prevailing in Libya at the matétime.

125. According to the various reports mentionedvab during the
period in question no rule governing the protectioh refugees was
complied with by Libya. Any person entering the ety by illegal means
was deemed to be clandestine and no distinction made between
irregular migrants and asylum seekers. Consequeihthse persons were
systematically arrested and detained in condittbas outside visitors, such
as delegations from the UNHCR, Human Rights Watod @&mnesty
International, could only describe as inhuman. Maages of torture, poor
hygiene conditions and lack of appropriate medieaé were denounced by
all the observers. Clandestine migrants were &t afsbeing returned to
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their countries of origin at any time and, if theyanaged to regain their
freedom, were subjected to particularly precaribusg conditions as a
result of their irregular situation. Irregular inmgmants, such as the
applicants, were destined to occupy a marginal iantated position in
Libyan society, rendering them extremely vulneratdexenophobic and
racist acts (see paragraphs 35-41 above).

126. Those same reports clearly show that clamdesmigrants
disembarked in Libya following their interceptiog ltaly on the high seas,
such as the applicants, were exposed to those risks

127. Confronted with the disturbing picture pathtby the various
international organisations, the respondent Govemntnargued that Libya
was, at the material time, a “safe” destination fugrants intercepted on
the high seas.

They based that belief on the presumption thata.ibgd complied with
its international commitments as regards asylum #red protection of
refugees, including the principle nbn-refoulementThey claimed that the
Italian-Libyan Friendship Treaty of 2008, in accamde with which
clandestine migrants were returned to Libya, maokecific reference to
compliance with the provisions of international ramrights law and other
international conventions to which Libya was party.

128. In that regard, the Court observes that L#byailure to comply
with its international obligations was one of thectE denounced in the
international reports on that country. In any eyeéhé Court is bound to
observe that the existence of domestic laws and rdigication of
international treaties guaranteeing respect fodd&umental rights are not in
themselves sufficient to ensure adequate protectigainst the risk of
ill-treatment where, as in the present case, reliaburces have reported
practices resorted to or tolerated by the autlesritvhich are manifestly
contrary to the principles of the Convention (8&&.S, cited above, § 353,
and,mutatis mutandisSaadj cited above, § 147).

129. Furthermore, the Court observes that Italynoa evade its own
responsibility by relying on its obligations ariginout of bilateral
agreements with Libya. Even if it were to be asslithat those agreements
made express provision for the return to Libya afrants intercepted on
the high seas, the Contracting States’ resportsililbntinues even after
their having entered into treaty commitments subsetjto the entry into
force of the Convention or its Protocols in respettthese States (see
Prince Hans-Adam Il of Liechtenstein v. Germd@C], no. 42527/98,
8§ 47, ECHR 2001-VIIl, andl-Saadoon and Mufdhi v. the United Kingdom
no. 61498/08, § 128, 2 March 2010).

130. With regard to the Government’s argument ¢hasethe presence
of a UNHCR office in Tripoli, it must be noted th#te activity of the
Office of the High Commissioner, even before it iaally closed in April
2010, was never recognised in any way by the Libgawernment. The
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documents examined by the Court show that the eefigjatus granted by
the UNHCR did not guarantee the persons concemmgdiad of protection
in Libya.

131. The Court notes again that that situation wels-known and easy
to verify on the basis of multiple sources. It #fere considers that when
the applicants were removed, the lItalian autharikeew or should have
known that, as irregular migrants, they would beased in Libya to
treatment in breach of the Convention and that theyld not be given any
kind of protection in that country.

132. The Government submitted that the applicdms failed to
sufficiently describe the risks in Libya becauseytimad not applied to the
Italian authorities for asylum. The mere fact ttiegt applicants had opposed
their disembarkation in Libya could not, accordiogthe Government, be
considered to be a request for protection, imposindtaly an obligation
under Article 3 of the Convention.

133. The Court observes firstly that that fact whsputed by the
applicants, who stated that they had informed thkgah military personnel
of their intention to request international protest Furthermore, the
applicants’ version is corroborated by the numerauthess statements
gathered by the UNHCR and Human Rights Watch. inesent, the Court
considers that it was for the national authoritieeed with a situation in
which human rights were being systematically viedatas described above,
to find out about the treatment to which the ampits would be exposed
after their return (seemutatis mutandisChahal cited above, 88 104
and 105 Jabari, cited above, 88 40 and 41; avdS.S, cited above, § 359).
Having regard to the circumstances of the casefabethat the parties
concerned had failed to expressly request asyldhmaoi exempt Italy from
fulfilling its obligations under Article 3.

134. In that connection, the Court notes that nointhe provisions of
international law cited by the Government justifisgtk applicants being
pushed back to Libya, in so far as the rules ferrdscue of persons at sea
and those governing the fight against people tkifiig impose on States
the obligation to fulfil the obligations arising toaf international refugee
law, including the fion-refoulemeritprinciple (see paragraph 23 above).

135. Thatnon-refoulemenprinciple is also enshrined in Article 19 of
the Charter of Fundamental Rights of the EuropeamotJ In that
connection, the Court attaches particular weighth® content of a letter
written on 15 May 2009 by Mr Jacques Barrot, Viceditlent of the
European Commission, in which he stressed the itapoe of compliance
with the principle ofnon-refoulementn the context of operations carried
out on the high seas by Member States of the Earoggnion (see
paragraph 34 above).

136. Having regard to the foregoing, the Courtsiders that in the
present case substantial grounds have been shawelieving that there
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was a real risk that the applicants would be stibgeto treatment in Libya
contrary to Article 3. The fact that a large numbgirregular immigrants in
Libya found themselves in the same situation asajmg@icants does not
make the risk concerned any less individual where sufficiently real and
probable (seenutatis mutandisSaadj cited above, § 132).

137. Relying on these conclusions and the obbgation States under
Article 3, the Court considers that by transferrthg applicants to Libya,
the ltalian authorities, in full knowledge of thacfs, exposed them to
treatment proscribed by the Convention.

138. Accordingly, the Government's objection caonagg the
applicants’ lack of victim status must be rejectad it must be concluded
that there has been a violation of Article 3 of @@nvention.

B. Alleged violation of Article 3 of the Conventim on account of the
fact that the applicants were exposed to the risk foarbitrary
repatriation to Eritrea and Somalia

1. The parties’ submissions

(8) The applicants

139. The applicants alleged that their transfekibya, where refugees
and asylum seekers were granted no form of protecéixposed them to the
risk of being returned to their respective coustrid origin: Somalia and
Eritrea. They claimed that various reports by imdional sources attested
to the existence of conditions in both those coestwhich breached human
rights.

140. The applicants, who had fled their respeatmentries, argued that
they had not been afforded any opportunity to securternational
protection. The fact that most of them had obtamefdgee status after their
arrival in Libya confirmed that their fears of bgiaubjected to ill-treatment
were well-founded. They submitted that althoughltiiyan authorities did
not recognise the refugee status granted by the CRldffice in Tripoli,
the granting of that status demonstrated that tbepyof migrants to which
they belonged was in need of international prodecti

(b) The Government

141. The Government pointed out that Libya wagyaagory to various
international instruments concerning the protectadnhuman rights and
observed that, by ratifying the 2008 Friendshipalye it had expressly
undertaken to comply with the principles contaimedhe United Nations
Charter and in the Universal Declaration of Humaghks.
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142. They reaffirmed that the presence of the URH@ Libya
constituted an assurance that no one entitledylarasor any other form of
international protection would be arbitrarily eXpdl They claimed that a
significant number of applicants had been granéfdgee status in Libya,
which would rule out their repatriation.

(c) Third party interveners

143. The UNHCR stated that Libya frequently conddccollective
expulsions of refugees and asylum seekers to ttwintries of origin,
where they could be subjected to torture and othdreatment. It
denounced the absence of a system for internatjmmmaéction in Libya,
which led to a very high risk of “chamefoulementsof persons in need of
protection.

The United Nations High Commissioner, Human Rigi¥atch and
Amnesty International noted the risk, for indivitkigorcibly repatriated to
Eritrea and Somalia, of being subjected to torauré inhuman or degrading
treatment and of being exposed to extremely pregaiiving conditions.

144. The Aire Centre, Amnesty International and EHDH submitted
that, having regard to the particular vulnerabildl asylum seekers and
persons intercepted on the high seas and the faateguate guarantees or
procedures on board vessels allowing for push-b&mlse challenged, it
was even more vital for the Contracting Partiesoimed in the return
operations to ascertain the actual situation inrgloeiving States, including
as regards the risk of any subsequent return

2. The Court’s assessment

(a) Admissibility

145. The Court considers that this complaint saissues of law and fact
which cannot be determined without an examination tike merits. It
follows that this part of the application is notmifastly ill-founded within
the meaning of Article 35 § 3 of the Convention.r it inadmissible on
any other grounds. It must therefore be declarediszible.

(b) Merits

146. The Court reiterates the principle accordingwhich indirect
removal of an alien leaves the responsibility & @ontracting State intact,
and that State is required, in accordance withatbik-established case-law,
to ensure that the person in question would not¢ faaeal risk of being
subjected to treatment contrary to Article 3 in @vent of repatriation (see,
mutatis mutandis T.I. v. the United Kingdom(dec.), no. 43844/98,
ECHR 2000-I1l, andM.S.S, cited above, § 342).
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147. It is a matter for the State carrying out it&ieirn to ensure that the
intermediary country offers sufficient guarantees prevent the person
concerned being removed to his country of origithaiit an assessment of
the risks faced. The Court observes that that abdtig is all the more
important when, as in the instant case, the intdrang country is not a
State party to the Convention.

148. In the instant case, the Court’s task istaotile on the violation of
the Convention in the event of repatriation of épplicants, but to ascertain
whether there were sufficient guarantees that #réigs concerned would
not be arbitrarily returned to their countries afgm, where they had an
arguable claim that their repatriation would brea&hicle 3 of the
Convention.

149. The Court has a certain amount of information the general
situation in Eritrea and Somalia, the applicantsurdries of origin,
submitted by the parties concerned and by the {hérdy interveners (see
paragraphs 43 and 44 above).

150. It observes that, according to the UNHCR #&hdnan Rights
Watch, individuals forcibly repatriated to Eritréace being tortured and
detained in inhuman conditions merely for havindt lehe country
irregularly. As regards Somalia, in the recent cafs8ufi and Elmi(cited
above), the Court noted the serious levels of nicdein Mogadishu and the
increased risk to persons returned to that counftdyeing forced either to
transit through areas affected by the armed cdndlicto seek refuge in
camps for displaced persons or refugees, wheragliwonditions were
appalling.

151. The Court considers that all the informatioits possession shows
prima faciethat the situation in Somalia and Eritrea posetl @ntinues to
pose widespread serious problems of insecurityt filnding, moreover, has
not been disputed before the Court.

152. Consequently, the applicants could arguabfimc that their
repatriation would breach Article 3 of the ConventiThe Court must now
ascertain whether the Italian authorities couldso@ably expect Libya to
offer sufficient guarantees against arbitrary regaon.

153. The Court observes firstly that Libya has ratified the Geneva
Convention on Refugee Status. Furthermore, intenmalt observers note
the absence of any form of asylum and protectia@cgufure for refugees in
Libya. In that connection, the Court has alreadg becasion to note that
the presence of the UNHCR in Tripoli hardly condgetd a guarantee of
protection for asylum seekers on account of theatmeg attitude of the
Libyan authorities, which did not recognise anyuealin the status of
refugee (see paragraph 130 above).

154. In those circumstances, the Court cannot csibles to the
Government’s argument that the activities of theHINR represented a
guarantee against arbitrary repatriation. Moreovrman Rights Watch
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and the UNHCR had denounced several earlier forekans of irregular
migrants, including asylum seekers and refugedsigtorisk countries.

155. Therefore, the fact that some of the appigcadmve obtained
refugee status does not reassure the Court asdsetfag risk of arbitrary
return. On the contrary, the Court shares the egppis’ view that that
constitutes additional evidence of the vulnerapiit the parties concerned.

156. In view of the foregoing, the Court considemat when the
applicants were transferred to Libya, the Italiatharities knew or should
have known that there were insufficient guaranfeegecting the parties
concerned from the risk of being arbitrarily reteanto their countries of
origin, having regard in particular to the lackasfy asylum procedure and
the impossibility of making the Libyan authoritiescognise the refugee
status granted by the UNHCR.

157. Furthermore, the Court reaffirms that Itady not exempt from
complying with its obligations under Article 3 dig Convention because
the applicants failed to ask for asylum or to dibscthe risks faced as a
result of the lack of an asylum system in Libyareiterates that the Italian
authorities should have ascertained how the Litayghorities fulfilled their
international obligations in relation to the prdien of refugees.

158. It follows that the transfer of the appliGatt Libya also violated
Article 3 of the Convention because it exposedapglicants to the risk of
arbitrary repatriation.

IV. ALLEGED VIOLATION OF ARTICLE 4 OF PROTOCOL No4

159. The applicants stated that they had beesubgect of a collective
expulsion having no basis in law. They relied oticde 4 of Protocol No. 4,
which provides:

“Collective expulsion of aliens is prohibited.”
1. The parties’ submissions

(a) The Government

160. The Government submitted that Article 4 ajtBcol No. 4 was not
applicable in the instant case. They argued thatgtmrantee provided by
that provision came into play only in the eventlod expulsion of persons
on the territory of a State or who had crossedntitenal border illegally.
In the instant case, the measure at issue wasisatdb authorise entry into
national territory rather than “expulsion”.

(b) The applicants

161. While acknowledging that the word “expulsianight seemingly
constitute an obstacle to the applicability of &l&i4 of Protocol No. 4, the
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applicants submitted that an evolutive approachulshtead the Court to
recognise the applicability of Article 4 of Protdédo. 4 in the present case.

162. In particular, the applicants sought a fioral and teleological
interpretation of that provision. In their view,ethprimary purpose of
prohibiting collective expulsions was to preventat8s from forcibly
transferring groups of aliens to other States withexamining their
individual circumstances, even summarily. Such @hjition should also
apply to measures to push back migrants on the begs, carried out
without any preliminary formal decision, in so f& such measures could
constitute “hidden expulsions”. A teleological ar@xtra-territorial”
interpretation of that provision would render iincoete and effective rather
than theoretical and illusory.

163. According to the applicants, even if the Couere to decide to
make the prohibition established by Article 4 obtécol No. 4 strictly
territorial in scope, their return to Libya would any case fall within the
scope of application of that Article because it lturred on a vessel
flying the Italian flag, which, under Article 4 tfie Italian Navigation Code,
was considered to be “Italian territory”.

Their return to Libya, carried out with no prioremtification and no
examination of the personal circumstances of eappli@ant, had
constituted a removal measure that was, in substéoallective”.

(c) Third party interveners

164. The United Nations High Commissioner for Huamg®&ights
(UNHCHR), whose submissions were shared by theednNations High
Commissioner for Refugees (UNHCR) (see paragraphore), argued that
Article 4 of Protocol No. 4 was applicable in thestant case. They
submitted that the issue was of key importance,nigavegard to the
potentially significant effects of a broad interatgon of that provision in
the field of international migration.

After having pointed out that collective expulsianisaliens, including
those in an irregular situation, were generallyhgsited by international
and Community law, the UNHCHR argued that persotsr¢epted on the
high seas should be able to benefit from protectigainst that kind of
expulsion, even though they had not been ableaichra State’s border.

Collective expulsions on the high seas were préddbhaving regard to
the principle of good faith, in the light of whicthe Convention provisions
must be interpreted. To allow States to push baigkamts intercepted on
the high seas without complying with the guarargeshrined in Article 4
of Protocol No. 4 would amount to accepting that&t were able to evade
their obligations under the Convention by advandingir border control
operations.

Moreover, recognition of the extra-territorial esise of a Contracting
State’s jurisdiction over actions having taken plan the high seas would,
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according to the UNHCHR, entail a presumption tladit the rights
guaranteed by the Convention and its Protocols avbalapplicable.

165. The Columbia Law School Human Rights Clinanped out the
importance of procedural guarantees in the argaaiéction of the human
rights of refugees. States were bound to examieesttuation of each
individual on a case-by-case basis, in order toantae effective protection
of the fundamental rights of the parties conceraed to avoid removing
them while there was a risk of harm.

The Columbia Law School Human Rights Clinic subedittthat
clandestine immigration by sea was not a new phenom but that the
international community had increasingly recognisieel need to identify
constraints on State immigration control practigesluding interception at
sea. The principle ohon-refoulementrequired States to refrain from
removing individuals without having assessed tle#icumstances on a
case-by-case basis.

Various bodies of the United Nations, such as tben@ittee Against
Torture, had clearly stated that such practicdeddreaching international
human rights standards and had emphasised the temper of individual
identification and assessment to prevent peoplegbeturned to situations
where they would be at risk. The Inter-American @assion for Human
Rights had recognised the importance of these duzaéguarantees in the
case ofThe Haitian Center for Human Rights et al. v. Udit&tatescase
no. 10 675, report no. 51/96, § 163), in whichatexpressed the opinion
that the United States had impermissibly returneterdicted Haitian
migrants without making an adequate determinatibriheir status, and
without granting them a hearing to ascertain whethey qualified as
refugees. That decision was of particular signif@as it contradicted the
earlier position of the Supreme Court of the Uni&tdtes in the case 8hle
v. Haitian Centers Counc{lL13 S. Ct., 2549, 1993).

2. The Court's assessment

(a) Admissibility

166. The Court must first examine the questiorihef applicability of
Article 4 of Protocol No. 4. In the case Bfenning Becker v. Denmark
(no. 7011/75, decision of 3 October 1975) conceynire repatriation of a
group of approximately two hundred Viethamese chitdby the Danish
authorities, the Commission defined, for the fitshe, the “collective
expulsion of aliens” as being “any measure of tohengetent authority
compelling aliens as a group to leave the courgrgept where such a
measure is taken after and on the basis of a rebEorand objective
examination of the particular cases of each indiaiclien of the group”.

167. That definition was used subsequently byGbevention bodies in
other cases concerning Article 4 of Protocol NoTHe Court observes that
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the majority of such cases involved persons whoewer the territory at
issue (seeK.G. v. the F.R.G.no. 7704/76, Commission Decision of 1
March 1977;0. and Others v. Luxemboyrgo. 7757/77, Commission
Decision of 3 March 1978A. and Others v. the Netherlands. 14209/88,
Commission Decision of 16 December 1988&)dric v. Swedendec),
no. 45917/99, 23 February 199%onka v. Belgium no. 51564/99,
ECHR 2002-I; Davydov v. Estonigdec), no. 16387/03, 31 May 2005;
Berisha and Haljiti v. “the former Yugoslav Republof Macedonia)
no. 18670/03, decision of 16 June 20&&itani v. Franceno. 45223/05,
ECHR 2007-X;Ghulami v. Francgdec), no. 45302/05, 7 April 2009; and
Dritsas v. Italy(dec), no. 2344/02, 1 February 2011).

168. The case oKhavara and Others v. Italy and Albanigdec),
no. 39473/98, 11 January 2001), however, conceAlbdnian nationals
who had attempted to enter Italy illegally on boardAlbanian vessel and
who had been intercepted by an Italian warship @pprately 35 nautical
miles off the Italian coast. The Italian ship hatempted to prevent the
parties concerned from disembarking on nationaitéey, leading to the
death of fifty-eight people, including the applitsimparents, as a result of a
collision. In that case, the applicants complaimegarticular of Legislative
Decree no. 60 of 1997, which provided for the imragd expulsion of
irregular aliens, a measure subject only to app#thbut suspensive effect.
They considered that that constituted a breachefguarantee afforded by
Article 4 of Protocol No. 4. The Court rejected ttemplaint on the ground
of incompatibility ratione personaeas the provision in question had not
been applied to their case, and did not rule orafi@icability of Article 4
of Protocol No. 4 to the case at issue.

169. Therefore, in the instant case, the Courttjrfos the first time,
examine whether Article 4 of Protocol No. 4 applies case involving the
removal of aliens to a third State carried out idgtshational territory. It
must ascertain whether the transfer of the appctmLibya constituted a
“collective expulsion of aliens” within the meanin§the provision at issue.

170. In interpreting the provisions of the Convemt the Court draws
on Articles 31 to 33 of the Vienna Convention oa ttaw of Treaties (see,
for example,Golder v. the United Kingdom21 February 1975, § 29,
Series A no. 18DPemir and Baykara v. TurkelfcC], no. 34503/97, § 65,
12 November 2008; an8aadi v. the United Kingdof&C], no. 13229/03,
§ 62, 29 January 2008).

171. Pursuant to the Vienna Convention on the lchwWreaties, the
Court must establish the ordinary meaning to bemiw the terms in their
context and in the light of the object and purpo$d¢he provision from
which they are taken. It must take account of #e that the provision at
issue forms part of a treaty for the effective potion of human rights and
that the Convention must be read as a whole ardpirgted in such a way
as to promote internal consistency and harmony dmtwits various
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provisions (seeStec and Others v. the United Kingdoftec) [GC],
nos. 65731/01 and 65900/01, §8 48, ECHR 2005-X). Tbhart must also
take account of any relevant rules and principlésinternational law
applicable in the relations between the ContracBagties (se@l-Adsani

v. the United Kingdon{GC], no. 35763/97, § 55, ECHR 2001-XI, and
Bosphorus Hava Yollart Turizm ve Ticaret Anonfiinketi (Bosphorus
Airways) v. Ireland[GC], no. 45036/98, § 150, ECHR 2005-VI; see also
Article 31 8§ 3(c) of the Vienna Convention). The u@lomay also have
recourse to supplementary means of interpretathmtably thetravaux
préparatoiresof the Convention, either to confirm the meanimgedmined

in accordance with the methods referred to abowe& olarify the meaning
when it would otherwise be ambiguous, obscure omifestly absurd and
unreasonable (see Article 32 of the Vienna Conwvaigti

172. The Government submitted that there was i@dbgbstacle to the
applicability of Article 4 of Protocol No. 4 in thastant case, namely the
fact that the applicants were not on ltalian teryitat the time of their
transfer to Libya so that measure, in the Governimefmew, could not be
considered to be an “expulsion” within the ordinarganing of the term.

173. The Court does not share the Governmentts@pn this point. It
notes firstly that while the cases thus far exawhifeve concerned
individuals who were already, in various forms, the territory of the
country concerned, the wording of Article 4 of Pl No. 4 does not in
itself pose an obstacle to its extra-territoriaplagation. It must be noted
that Article 4 of Protocol No. 4 contains no refese to the notion of
“territory”, whereas the wording of Article 3 oféghsame Protocol, on the
contrary, specifically refers to the territorialope of the prohibition on the
expulsion of nationals. Likewise, Article 1 of Rsobl No. 7 explicitly
refers to the notion of territory regarding procedsafeguards relating to
the expulsion of aliens lawfully resident in theritery of a State. In the
Court’s view, that wording cannot be ignored.

174. Thetravaux préparatoiresare not explicit as regards the scope of
application and ambit of Article 4 of Protocol Né. In any event, the
Explanatory Report to Protocol No. 4, drawn up @63, reveals that as far
as the Committee of Experts was concerned, theogarpf Article 4 was to
formally prohibit “collective expulsions of alierd the kind which was a
matter of recent history”. Thus, it was “agreedtttiee adoption of this
Article [Article 4] and paragraph 1 of Article 3 wd in no way be
interpreted as in any way justifying measures dfective expulsion which
may have been taken in the past”. The commentathedraft reveals that,
according to the Committee of Experts, the alienstiom the Article refers
are not only those lawfully resident on the tergitbut “all those who have
no actual right to nationality in a State, whettley are passing through a
country or reside or are domiciled in it, whetHseyt are refugees or entered
the country on their own initiative, or whether yhere stateless or possess
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another nationality” (Article 4 of the final Comree draft, p. 505, § 34).
Lastly, according to the drafters of Protocol No.tlde word “expulsion”
should be interpreted “in the generic meaning,ument use (to drive away
from a place)”. While that last definition is comt@d in the section relating
to Article 3 of the Protocol, the Court considdrattit can also be applied to
Article 4 of the same Protocol. It follows that tthavaux préparatoiresio
not preclude extra-territorial application of Atea4 of Protocol No. 4.

175. It remains to be seen, however, whether suctapplication is
justified. To reply to that question, account mhettaken of the purpose
and meaning of the provision at issue, which mistiselves be analysed
in the light of the principle, firmly rooted in th€ourt’'s case-law, that the
Convention is a living instrument which must beeipreted in the light of
present-day conditions (see, for exam@®ering cited above, § 102;
Dudgeon v. the United Kingdori22 October 1981, Series A no. 4%,
Yand Z v. the United Kingdom22 April 1997, Reports 1997-1;
V. v. the United KingdoniGC], no. 24888/94, § 72, ECHR 1999-1X; and
Matthews v. the United Kingdof&C], no. 24833/94, § 39, ECHR 1999-1).
Furthermore, it is essential that the Conventiomtsrpreted and applied in
a manner which renders the guarantees concreteefiactive and not
theoretical and illusory (se#arckx v. Belgium 13 June 1979, § 41,
Series A no. 31Airey v. Ireland 9 October 1979, § 26, Series A no. 32;
Mamatkulov and Askarov v. Turkg¢C], nos. 46827/99 and 46951/99,
§ 121, ECHR 2005-I; andeyla Sahin v. Turkey|GC], no. 44774/98, § 136,
ECHR 2005-XI).

176. A long time has passed since Protocol Noad a@vafted. Since that
time, migratory flows in Europe have continuedrttensify, with increasing
use being made of the sea, although the interaepfimigrants on the high
seas and their removal to countries of transitragiro are now a means of
migratory control, in so far as they constitutel$ofor States to combat
irregular immigration.

The economic crisis and recent social and politatelnges have had a
particular impact on certain regions of Africa ahd Middle East, throwing
up new challenges for European States in termsafigration control.

177. The Court has already found that, accordmghe established
case-law of the Commission and of the Court, thepqae of Article 4 of
Protocol No. 4 is to prevent States being ableaimave certain aliens
without examining their personal circumstances a@omsequently, without
enabling them to put forward their arguments addims measure taken by
the relevant authority. If, therefore, Article 4 Bfotocol No. 4 were to
apply only to collective expulsions from the natbterritory of the States
Parties to the Convention, a significant componeht contemporary
migratory patterns would not fall within the amlwf that provision,
notwithstanding the fact that the conduct it i€ied to prohibit can occur
outside national territory and in particular, aghe instant case, on the high
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seas. Article 4 would thus be ineffective in preetwith regard to such
situations, which, however, are on the increase dtnsequence of that
would be that migrants having taken to the seanafisking their lives, and

not having managed to reach the borders of a Statdd not be entitled to

an examination of their personal circumstances rbefoeing expelled,

unlike those travelling by land.

178. It is therefore clear that, while the notioh “jurisdiction” is
principally territorial and is presumed to be exsd on the national
territory of States (see paragraph 71 above), tti®m of expulsion is also
principally territorial, in the sense that expufsocare most often conducted
from national territory. Where, however, as in i&ant case, the Court has
found that a Contracting State has, exceptionabgrcised its jurisdiction
outside its national territory, it does not see abgtacle to accepting that
the exercise of extraterritorial jurisdiction byathState took the form of
collective expulsion. To conclude otherwise, andfford that last notion a
strictly territorial scope, would result in a dispancy between the scope of
application of the Convention as such and that aticke 4 of
Protocol No. 4, which would go against the prineiphat the Convention
must be interpreted as a whole. Furthermore, agrdeghe exercise by a
State of its jurisdiction on the high seas, the€bas already stated that the
special nature of the maritime environment cannsetify an area outside
the law where individuals are covered by no legatean capable of
affording them enjoyment of the rights and guaresterotected by the
Convention which the States have undertaken toregoueveryone within
their jurisdiction (sededvedyev and Othersited above, § 81).

179. The above considerations do not call intostioe the right of
States to establish their own immigration policikgnust be pointed out,
however, that problems with managing migratory #owannot justify
having recourse to practices which are not comlgatiith the State’s
obligations under the Convention. The Court retedn that connection
that the provisions of treaties must be interprétegbod faith in the light of
the object and purpose of the treaty and in acomelavith the principle of
effectiveness (sedamatkulov and Askargeited above, § 123).

180. Having regard to the foregoing, the Court soders that the
removal of aliens carried out in the context oeémeptions on the high seas
by the authorities of a State in the exercise efrteovereign authority, the
effect of which is to prevent migrants from reachthe borders of the State
or even to push them back to another State, coteditan exercise of
jurisdiction within the meaning of Article 1 of th€onvention which
engages the responsibility of the State in questiader Article 4 of
Protocol No. 4.

181. In the instant case, the Court considersttiebperation resulting
in the transfer of the applicants to Libya was iegrrout by the Italian
authorities with the intention of preventing theregular migrants
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disembarking on Italian soil. In that connectidratitaches particular weight
to the statements given after the events to tHentgpress and the State
Senate by the Minister of the Interior, in whichéwplained the importance
of the push-back operations on the high seas inbating clandestine
immigration and stressed the significant decreasdisembarkations as a
result of the operations carried out in May 20@3(paragraph 13 above).
182. Accordingly, the Court rejects the Governrisembjection and
considers that Article 4 of Protocol No. 4 is apable in the instant case.

(b) The merits

183. The Court observes that, to date, ¢lomka case (see judgment
cited above) is the only one in which it has foandolation of Article 4 of
Protocol No. 4. When examining that case, in otdexssess whether or not
there had been a collective expulsion, it examithedcircumstances of the
case and ascertained whether the deportation desibad taken account of
the particular circumstances of the individuals agned. The Court then
stated (88 61-63):

“The Court notes, however, that the detention agmglodation orders in issue were
made to enforce an order to leave the territorgdl@®9 September 1999; that order
was made solely on the basis of section 7, firsigraph, point (2), of the Aliens Act,
and the only reference to the personal circumstan€¢he applicants was to the fact
that their stay in Belgium had exceeded three nwonih particular, the document
made no reference to their application for asyluntoathe decisions of 3 March and
18 June 1999. Admittedly, those decisions had la¢ésen accompanied by an order to
leave the territory, but by itself, that order didt permit the applicants’ arrest. The
applicants’ arrest was therefore ordered for thest fitime in a decision of
29 September 1999 on a legal basis unrelated to thquests for asylum, but
nonetheless sufficient to entail the implementatibthe impugned measures. In those
circumstances and in view of the large number ob@es of the same origin who
suffered the same fate as the applicants, the Gmnsiders that the procedure
followed does not enable it to eliminate all doth#t the expulsion might have been
collective.

That doubt is reinforced by a series of factorsstlff, prior to the applicants’
deportation, the political authorities concerned! f@mnounced that there would be
operations of that kind and given instructions bhe trelevant authority for their
implementation ...; secondly, all the aliens conedrhad been required to attend the
police station at the same time; thirdly, the osdserved on them requiring them to
leave the territory and for their arrest were cadth identical terms; fourthly, it was
very difficult for the aliens to contact a lawydastly, the asylum procedure had not
been completed.

In short, at no stage in the period between theieof the notice on the aliens to
attend the police station and their expulsion dié procedure afford sufficient
guarantees demonstrating that the personal ciramnmss of each of those concerned
had been genuinely and individually taken into actd

184. In their case-law, the bodies of the Conwentiave furthermore
indicated that the fact that a number of alienssatgect to similar decisions
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does not in itself lead to the conclusion thatehsra collective expulsion if
each person concerned has been given the oppgrtianiput arguments
against his expulsion to the competent authordgrean individual basis (see
K.G. v. F.R.G. decision cited aboveAndric, decision cited above; and
Sultanj cited above, § 81). Lastly, the Court has rulledt tthere is no
violation of Article 4 of Protocol No. 4 if the lkof an expulsion decision
made on an individual basis is the consequencéefdpplicants’] own
culpable conduct (se®erisha and Haljiti decision cited above, and
Dritsas decision cited above).

185. In the instant case, the Court can only fimat the transfer of the
applicants to Libya was carried out without anyniarsf examination of each
applicant’s individual situation. It has not bedspdited that the applicants
were not subjected to any identification procedwyehe Italian authorities,
which restricted themselves to embarking all thercepted migrants onto
military ships and disembarking them on Libyan .sbibreover, the Court
notes that the personnel aboard the military shyese not trained to
conduct individual interviews and were not assigigdnterpreters or legal
advisers.

That is sufficient for the Court to rule out theistgnce of sufficient
guarantees ensuring that the individual circum&ancf each of those
concerned were actually the subject of a detaikadnénation.

186. Having regard to the above, the Court coredutiat the removal of
the applicants was of a collective nature, in bnead Article 4 of
Protocol No. 4. Accordingly, there has been a Wiotaof that Article.

VI. ALLEGED VIOLATION OF ARTICLE 13 TAKEN TOGETHER
WITH ARTICLE 3 OF THE CONVENTION AND ARTICLE 4 OF
PROTOCOL No. 4

187. The applicants complained that they wereafforded an effective
remedy under Italian law by which to lodge theimgaints under Article 3
of the Convention and Article 4 of Protocol No.They relied on Article 13
of the Convention, which provides:

“Everyone whose rights and freedoms as set fortlthie] Convention are violated

shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actingioféicial capacity.”

1. The parties’ submissions

(8) The applicants

188. The applicants submitted that Italy’s int@taens of persons on the
high seas were not in accordance with the law aackwot subject to a
review of their lawfulness by a national authorifor that reason, the
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applicants had been deprived of any opportunityloafging an appeal
against their return to Libya and alleging a vimatof Article 3 of the
Convention and Article 4 of Protocol No. 4.

189. The applicants argued that none of the rements of the
effectiveness of remedies provided for in the Ceuwdse-law had been met
by the Italian authorities, which had not even idad the intercepted
migrants and had ignored their requests for primtiecFurthermore, even if
it were to be assumed that they had had the opptytto voice their
request for asylum to the military personnel, tlemuld not have been
afforded the procedural guarantees provided byahdbw, such as access
to a court, for the simple reason that they werbaard ships.

190. The applicants considered that the exerdigaritorial sovereignty
in connection with immigration policy should in socumstances give rise
to failure to comply with the obligations imposedh ¢Gtates by the
Convention, including the obligation to guarantbe tight to an effective
remedy before a national court to any person flliwithin their
jurisdiction.

(b) The Government

191. The Government submitted that because thetewe the instant
case had taken place on board ships, it had bgawssible to guarantee the
applicants the right of access to a national court.

192. At the hearing before the Grand Chamber, dwgyed that the
applicants should have applied to the national tsotar obtain recognition
and, as the case may be, compensation for theedllgmlations of the
Convention. According to the Government, the Italiudicial system
would have enabled any responsibility on the pathe military personnel
who had rescued the applicants to be establishéd wader national and
international law.

The Government contended that the applicants towthe UNHCR had
granted refugee status were able to enter Itadientdry at any time and to
exercise their Convention rights, including thentigp apply to the judicial
authorities.

(c) Third party interveners

193. The UNHCR stated that the principlenain-refoulemeninvolved
procedural obligations for States. Furthermore, right of access to an
effective asylum procedure conducted by a competetitority was all the
more vital when it involved “mixed” migratory flows$n the framework of
which potential asylum seekers must be singledaadtdistinguished from
the other migrants.

194. The Centre for Advice on Individual RightsBuorope (the “Aire
Centre”), Amnesty International and the Internatidfederation for Human
Rights (“FIDH") considered that the individuals pesl back as a result of
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the interception on the high seas did not havessct® any remedy in the
Contracting State responsible for the operationschmless a remedy
capable of meeting the requirements of Article TBe applicants had

neither an adequate opportunity nor the necessappost, notably the

assistance of an interpreter, to enable them towgethe reasons militating
against their return, not to mention an examinatiba rigour of which met

the requirements of the Convention. The interveaegsied that, when the
Contracting Parties to the Convention were involirethterceptions at sea
resulting in a push-back, it was their respongipbtib ensure that each of the
persons concerned had an effective opportunity hallenge his or her

return in the light of the rights guaranteed by @@nvention and to obtain
an examination of his or her application beforerttarn was effected.

The interveners considered that the lack of a rgmaitbwing for
identification of the applicants and an individuassessment of their
requests for protection and their needs constitatedrious omission, as did
the lack of any follow-up investigation to ascent#éine fate of the persons
returned.

195. The Columbia Law School Human Rights Clingseated that
international human rights and refugee law requifiestly that a State
advise migrants of their right to access protectuch advice was critical
to effecting the State’s duty to identify those reed of international
protection among interdicted persons. That requergmvas heightened for
those interdicted at sea because they were partigutnlikely to be
familiar with local law and often lacked accessato interpreter or legal
advice. Then, each person should be interviewethéyational authorities
to obtain an individual decision on his or her ailon.

2. The Court’s assessment

(&) Admissibility

196. The Court reiterates that it joined the Goment's objection of
failure to exhaust domestic remedies raised ahé&aeing before the Grand
Chamber (see paragraph 62 above) to the examinatidhe merits of the
complaints under Article 13. Furthermore, the Caartsiders that this part
of the application raises complex issues of law fud which cannot be
determined without an examination of the meritsfoltows that it is not
manifestly ill-founded within the meaning of Arcl35 8§ 3(a) of the
Convention. Nor is it inadmissible on any otherugrds. It must therefore
be declared admissible.
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(b) Merits

(i) General principles

197. Article 13 of the Convention guarantees thailability at national
level of a remedy to enforce the substance of thavéntion rights and
freedoms in whatever form they may happen to bersdc The effect of
that provision is thus to require the provisionaoflomestic remedy to deal
with the substance of an “arguable complaint” urtdler Convention and to
grant appropriate relief. The scope of the ConingcStates’ obligations
under Article 13 varies depending on the naturetld applicant’s
complaint. However, the remedy required by ArtitBemust be “effective”
in practice as well as in law. The “effectivenes$’a “remedy” within the
meaning of Article 13 does not depend on the cattadf a favourable
outcome for the applicant. Nor does the “authoritgferred to in that
provision necessarily have to be a judicial autgpribut if it is not, its
powers and the guarantees which it affords arevaiatein determining
whether the remedy before it is effective. Alscgmvf a single remedy does
not by itself entirely satisfy the requirementsAaficle 13, the aggregate of
remedies provided for under domestic law may ddse®, among many
other authorities, Kudta v. Poland [GC], no. 30210/96, 8§ 157,
ECHR 2000-XI).

198. It results from the Court’'s case-law thatagplicant’s complaint
alleging that his or her removal to a third Statauld expose him or her to
treatment prohibited under Article 3 of the Convemt‘must imperatively
be subject to close scrutiny by a ‘national autiytrisee Shamayev and
Others v. Georgia and Russiao. 36378/02, § 448, ECHR 2005-III; see
alsoJabari, cited above, 8§ 39). That principle has led their€to rule that
the notion of “effective remedy” within the meaning Article 13 taken
together with Article 3 requires firstly “independeand rigorous scrutiny”
of any complaint made by a person in such a sdnativhere “there exist
substantial grounds for fearing a real risk oftimeant contrary to Article 3”
and secondly, “the possibility of suspending theplamentation of the
measure impugned” (see above-cited judgments, 8§ 460 8§ 50
respectively).

199. Moreover, in th€onkajudgment (cited above, 88§ 79 et seq.) the
Court stated, in relation to Article 13 taken tdgmet with Article 4 of
Protocol No. 4, that a remedy did not meet the irequents of the former if
it did not have suspensive effect. It pointed oyparticular (8 79):

“The Court considers that the notion of an effextiemedy under Article 13
requires that the remedy may prevent the executfameasures that are contrary to
the Convention and whose effects are potentiatigversible ... Consequently, it is
inconsistent with Article 13 for such measures & dxecuted before the national
authorities have examined whether they are comipatitih the Convention, although
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Contracting States are afforded some discretiorioathe manner in which they
conform to their obligations under this provision”

200. In view of the importance which the Courtelttes to Article 3 of
the Convention and the irreversible nature of tamage which may result
if the risk of torture or ill-treatment materialggseghe Court has ruled that the
suspensive effect should also apply to cases ichwhiState Party decides
to remove an alien to a country where there arestanbal grounds for
believing that he or she faces a risk of that mat(geeGebremedhin
[Geberamadhien] v. Frangeno. 25389/05, § 66, ECHR 2007-1l, and
M.S.S. cited above, § 293).

(i) Application to the instant case

201. The Court has already concluded that themetiithe applicants to
Libya amounted to a violation of Article 3 of the@@ention and Article 4
of Protocol No. 4. The complaints lodged by theli@ppts on these points
are therefore “arguable” for the purposes of AetitB.

202. The Court has found that the applicants hadaocess to a
procedure to identify them and to assess theiopatircumstances before
they were returned to Libya (see paragraph 185 ebdwhe Government
acknowledged that no provision was made for sudeequiures aboard the
military ships onto which the applicants were mé&mlembark. There were
neither interpreters nor legal advisers among #regnnel on board.

203. The Court observes that the applicants alléigat they were given
no information by the Italian military personnelhev had led them to
believe that they were being taken to Italy and whd not informed them
as to the procedure to be followed to avoid beetgrned to Libya.

In so far as that circumstance is disputed by tbee@Biment, the Court
attaches more weight to the applicants’ versiorabse it is corroborated by
a very large number of witness statements gathkeyethe UNHCR, the
CPT and Human Rights Watch.

204. The Court has previously found that the laufk access to
information is a major obstacle in accessing asyuatedures (se.S.S.,
cited above, § 304). It reiterates here the impaeeof guaranteeing anyone
subject to a removal measure, the consequencesichvare potentially
irreversible, the right to obtain sufficient infoatnon to enable them to gain
effective access to the relevant procedures andsulostantiate their
complaints.

205. Having regard to the circumstances of théamiscase, the Court
considers that the applicants were deprived of rmyedy which would
have enabled them to lodge their complaints unddicld 3 of the
Convention and Article 4 of Protocol No. 4 with angpetent authority and
to obtain a thorough and rigorous assessment af thguests before the
removal measure was enforced.
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206. As regards the Government’s argument thaagmicants should
have availed themselves of the opportunity of applyto the Italian
criminal courts upon their arrival in Libya, the @b can only note that,
even if such a remedy were accessible in practloe, requirements of
Article 13 of the Convention are clearly not met dryminal proceedings
brought against military personnel on board they&mships, in so far as
that does not satisfy the criterion of suspensiifece enshrined in the
above-citedConka judgment. The Court reiterates that the requirdmen
flowing from Article 13 that execution of the impugd measure be stayed
cannot be considered as a subsidiary measure Ms8sS, cited above,
§ 388).

207. The Court concludes that there has beenlatioio of Article 13
taken together with Article 3 of the Convention awrdticle 4 of
Protocol No. 4. It follows that the applicants canie criticised for not
having properly exhausted domestic remedies andthieaGovernment’s
preliminary objection (see paragraph 62 above) rhedismissed.

VIl. ARTICLES 46 AND 41 OF THE CONVENTION

A. Article 46 of the Convention

208. Article 46 provides:

“1. The High Contracting Parties undertake to aeliy the final judgment of the
Court in any case to which they are parties.

2. The final judgment of the Court shall be traitted to the Committee of
Ministers, which shall supervise its execution.”

209. Under Article 46 of the Convention, the Hi@bntracting Parties
undertake to abide by the final judgment of the I€outhe cases to which
they are parties, the Committee of Ministers beirggponsible for
supervising the execution of the judgments. Thiamsehat when the Court
finds a violation, the respondent State is leghthyind not only to pay the
interested parties the sums awarded in just satisfaunder Article 41, but
also to adopt the necessary general and/or, whepkcable, individual
measures. As the Court’s judgments are essentlatfiaratory in nature, it
is primarily for the State concerned to choosejesilio supervision by the
Committee of Ministers, the means to be used it discharge its legal
obligation under Article 46 of the Convention, piaded that those means
are compatible with the conclusions contained & @ourt’s judgment. In
certain particular situations, however, the Coumynfind it useful to
indicate to the respondent State the type of meaghat might be taken in
order to put an end to the — often systemic — sanahat gave rise to the
finding of a violation (see, for exampleQcalan v. Turkey[GC],
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no. 46221/99, § 210, ECHR 2005-1V, aRdpov v Russiano. 26853/04,

§ 263, 13 July 2006). Sometimes the nature of tbhkaton found may be
such as to leave no real choice as to the mearegaged (seéssanidze
cited above, § 198;Aleksanyan v. Russiano. 46468/06, § 239,
22 December 2008; and/erein gegen Tierfabriken Schweiz (VgT)
v. Switzerlandno. 2) [GC], no. 32772/02, 88 85 and 88, 30 0(@9).

210. In the instant case the Court considersdesgary to indicate the
individual measures required for the execution hid present judgment,
without prejudice to the general measures requoearevent other similar
violations in the future (see M.S.S., cited abd&é00).

211. The Court has foundter alia, that the transfer of the applicants
exposed them to the risk of being subjected torelktment in Libya and of
being arbitrarily repatriated to Somalia and Edtrélaving regard to the
circumstances of the case, the Court considersthiealtalian Government
must take all possible steps to obtains assurafices the Libyan
authorities that the applicants will not be sul@dctto treatment
incompatible with Article 3 of the Convention obdrarily repatriated.

B. Article 41 of the Convention

212. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

213. The applicants each claimed 15,000 euros [EWR the
non-pecuniary damage allegedly suffered.

214. The Government opposed that claim, pointing that the
applicants’ lives had been saved by virtue of titervention of the Italian
authorities.

215. The Court considers that the applicants nmaste experienced
certain distress for which the Court’s findings wblations alone cannot
constitute just satisfaction. Having regard to ttature of the violations
found in the instant case, the Court considergjttitable to uphold the
applicants’ claim and awards each of them EUR X5j@0respect of non-
pecuniary damage, to be held by the representaiivegust for the
applicants.

C. Costs and expenses

216. The applicants also claimed EUR 1,575.74ctmts and expenses
incurred before the Court.
217. The Government challenged that claim.
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218. According to the Court’'s established case-law award can be
made in respect of costs and expenses only in rsasfahey have been
actually and necessarily incurred by the appliGard are reasonable as to
quantum. In the instant case, and having regatdgaocuments available
to it and to its case-law, the Court considerstttal amount claimed in
respect of the proceedings before the Court teehsanable and awards that
amount to the applicants.

D. Default interest

219. The Court considers it appropriate that teéauwt interest rate
should be based on the marginal lending rate oEtirepean Central Bank,
to which should be added three percentage points.

FOR THESE REASONS, THE COURT

1. Decides by thirteen votes to four, to strike the appii@atout of its list
in so far as it concerns Mr Mohamed Abukar Moharaed Mr Hasan
Shariff Abbirahman;

2. Decidesunanimously, not to strike the application outtsflist in so far
as it concerns the others applicants;

3. Holds unanimously, that the applicants were within jilmésdiction of
Italy for the purposes of Article 1 of the Convemt)

4. Joins to the meritaunanimously, the preliminary objections raisedhmsy
Governmentconcerning the non-exhaustion of domestic remedies
the applicants’ lack of victim status;

5. Declaresadmissible unanimously, the complaints under Article 3;

6. Holds unanimously, that there has been a violation dicke 3 of the
Convention on account of the fact that the apptEavere exposed to
the risk of being subjected to ill-treatment in yabandrejects the
Government’s preliminary objection concerning tipplecants’ lack of
victim status;

7. Holds unanimously, that there has been a violation dicke 3 of the
Convention on account of the fact that the apptEavere exposed to
the risk of being repatriated to Somalia and Eaitre
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8. Declares admissible unanimously, the complaint under Article 4 of
Protocol No. 4;

9. Holds, unanimously, that there has been a violation oficket4 of
Protocol No. 4;

10. Declares admissible unanimously, the complaint under Article 13
taken together with Article 3 of the Convention aAdicle 4 of
Protocol No. 4;

11. Holds, unanimously, that there has been a violation aickr 13 taken
together with Article 3 of the Convention and oftidle 13 taken
together with Article 4 of Protocol No. 4 améjectsthe Government’'s
preliminary objection concerning the non-exhaustioh domestic
remedies;

12. Holdsunanimously

(a) that the respondent State is to pay the agpbc within three

months, the following amounts:
() EUR 15,000 (fifteen thousand euros) each, @y tax that
may be chargeable, in respect of non-pecuniary damahich
sums are to be held by the representatives infougthe applicants;
(i) EUR 1,575.74 (one thousand, five hundred aegenty-five
euros and seventy-four cents) in total, plus anxyttet may be
chargeable to the applicants, in respect of cosisapenses;

(b) that from the expiry of the above-mentionede¢h months until

settlement simple interest shall be payable onathmve amounts at a

rate equal to the marginal lending rate of the Beam Central Bank

during the default period plus three percentagatpoi
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Done in English and in French, and delivered aulalip hearing in the
Human Rights Building, Strasbourg, on 23 Februa®yl 22 pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Michael O’'Boyle Nicolas Bratza
Registrar President

In accordance with Article 45 § 2 of the Conventand Rule 74 § 2 of
the Rules of Court, the separate opinion of JudgeRle Albuquerque is
annexed to this judgment.

N.B.
M.O.B.
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LIST OF APPLICANTS

Name of applicant

Place and date of Applicant’s current

1)

4]

4

1)

birth situation
1. JAMAA Hirsi Sadik Somalia, Refugee status
30 May 1984 granted on 25 Jun
2009 (N. 507-
09C00279)
2. SHEIKH ALI Mohamed Somalia, Refugee status
22 January 1979 granted on
13 August 2009
(N. 229-09C0002)
3. HASSAN Moh’b Ali Somalia, Refugee status
10 September 1982 granted on 25 Jun
2009 (N. 229-
09C00008)
4, SHEIKH Omar Ahmed Somalia, Refugee status
1January 1993 granted on 13
August 2009 (N.
229-09C00010)
5. ALI Elyas Awes Somalia, Refugee status
6 June 1983 granted on 13
August 2009 (N.
229-09C00001)
0. KADIYE Mohammed Abdi Somalia, Refugee status
28 March 1988 granted on 25 Jun
2009 (N. 229-
09C00011)
7. HASAN Qadar Abfillzhi Somalia, Refugee status
8 July 1978 granted on 26 July
2009 (N. 229-
09C00003)
8. SIYAD Abdugadir Ismail Somalia, Refugee status
20 July 1976 granted on 13
August 2009 (N.
229-09C00006)
9. ALI Abdigani Abdillahi Somalia, Refugee status
1 January 1986 granted on 25 Jun
2009 (N. 229-
09C00007)
10. MOHAMED Mohamed Abukar Somalia, Died on unknown
27 February 1984 date
11. ABBIRAHMAN Hasan Shariff Somalia, date Died in November
unknown 2009
12. TESRAY Samsom Mlash Eritrea, date Whereabouts

unknown unknown
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4

4]

13. HABTEMCHAEL Waldu Eritrea, Refugee status
1January 1971 granted on 25 Jun
2009 (N. 229-
08C00311);
resident in
Switzerland
14. ZEWEIDI Biniam Eritrea, Resident in Libya
24 April 1973
15. GEBRAY Aman Tsyehansi Eritrea, Resident in Libya
25 June 1978
16. NASRB Mifta Eritrea, Resident in Libya
3 July 1989
17. SALIH Said Eritrea, Resident in Libya
1 January 1977
18. ADMASU Estifanos Eritrea, date Whereabouts
unknown unknown
19. TSEGAY Habtom Eritrea, date Held at Chucha
unknown Detention Camp,
Tunisia
20. BERHANE Ermias Eritrea, Refugee status
1August 1984 granted on 25 May
2011; resident in
Italy
21. YOHANNES Roberl Abzighi Eritrea, Refugee status
24 February 1985 granted on 8
October 2009 (N.
507-09C001346);
resident in Benin
22. KERI Telahun Meherte Eritrea, date Whereabouts
unknown unknown
23. KIDANE Hayelom Mogos Eritrea, Refugee status
24 February 1974 granted on 25 Jun
2009 (N. 229-
09C00015);
resident in
Switzerland
24. KIDAN Kiflom Tesfazion Eritrea, Refugee status

29 June 1978

granted on 25 Jun
2009 (N. 229-
09C00012);
resident in Malta

1)
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CONCURRING OPINION
OF JUDGE PINTO DE ALBUQUERQUE

The Hirsi case is about the international protection of geés, on the
one hand, and the compatibility of immigration dwatder control policies
with international law, on the other hand. Themdéite question in this case
is how Europe should recognise that refugees hdle fight to have
rights”, to quote Hannah ArerfdtThe answer to these extremely sensitive
political problems lies in the intersection betweternational human
rights law and international refugee law. Althougagree with the Grand
Chamber’s judgment, | would like to analyse thespre case in the context
of a principled and comprehensive approach to tpeskelems which takes
account of the intrinsic link between those twaddgeof international law.

The prohibition of refoulement of refugees

Provision is made in international refugee law fbe prohibition of
refoulemenof refugees (Article 33 of the 1951 United Natidsnvention
relating to the Status of Refugees and Article2d the 1969 Organisation
of African Unity Convention Governing the Specifspects of Refugee
Problems), as well as in universal human rights (Avticle 3 of the 1984
UN Convention Against Torture and Article 16 § 1 e 2006 UN
International Convention for the Protection of MRérsons from Enforced
Disappearance) and regional human rights law (kr22 8§ 8 of the 1969
American Convention on Human Rights, Article 12 §3he 1981 African
Charter of Human Rights and People’s Rights, AetitB 8 4 of the 1985
Inter-American Convention to Prevent and Punishtdrerand Article 19
§ 2 of the 2000 Charter of Fundamental Rights ef Buropean Union).
There is no such explicit prohibition in the EurapeConvention on Human
Rights, but the principle has been acknowledgethbyCourt as extending
beyond the similar guarantee under internatiorfabee law.

Under the European Convention, a refugee cannosuigected to
refoulemento his or her country of origin or any other caynvhere he or

! Hannah Arendt described, like no one else, tlssmmovement of refugees in the
twentieth century, made up of ordinary men and wombo fled persecution for religious
reasons. “A refugee used to be a person drivenetkk sefuge because of some act
committed or some political opinion held. Welljsttrue we have had to seek refuge; but
we committed no acts and most of us never drearhaaing radical opinions. With us the
meaning of the term “refugee” has changed. Now/gees” are those of us who have been
so unfortunate as to arrive in a new country withmeans and have to be helped by
Refugee Committees.” (Hannah Arendt, We RefugeesThHe Menorah Journal, 1943,
republished in Marc Robinson (ed.), Altogether Bisere, Writers on exile, Boston, Faber
and Faber, 1994).
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she risks incurring serious harm caused by anvytiftksh or unidentified
person or public or private entity. The actrefoulementmay consist in
expulsion, extradition, deportation, removal, imh@d transfer, “rendition”,
rejection, refusal of admission or any other measuinich would result in
compelling the person to remain in the countryridin. The risk of serious
harm may result from foreign aggression, internamexn conflict,
extrajudicial death, enforced disappearance, deatllty, torture, inhuman
or_degrading treatment, forced labour, traffickimg human beings,
persecution, trial based on a retroactive penaldawn evidence obtained
by torture or inhuman and degrading treatment, Glagrant violation” of
the essence of any Convention right in the recgividtate (direct
refoulementor from further delivery of that person by theewing State to
a third State where there is such a risk (indireftiulemenyt.

In fact, thenon-refoulemenbbligation can be triggered by a breach or
the risk of a breach of the essence of any Euro@arvention right, such
as the right to life, the right to physical intdgriand the corresponding
prohibition of torture and ill-treatmehbr the “flagrant violation” of the
right to fair triaf, the right to liberty, the right to privacor of any other
Convention right

2. The extension of the prohibition to indirect 6chain” refoulement has been
acknowledged in European human rights law ($de v. the United Kingdongdec.),
no. 43844/98, ECHR 2000-1IMuslim v. Turkeyno. 53566/99, 8§ 72-76, 26 April 2005;
and M.S.S. v. Belgium and Greeam. 30696/09, § 286, 21 January 2011), in unalers
human rights law (see UN Human Rights Committee éB@nComment No. 31, The
Nature of the General Legal Obligation Imposed tate3 Parties to the Covenant, 26 May
2004, CCPR/C/21/Rev.1/Add. 13, para. 12, and CotamitAgainst Torture General
Comment No. 1: Implementation of Article 3 of theor@ention in the Context of
Article 22, 21 November 1997, A/53/44, Annex IX,r@a2, and Korban v. Sweden,
Communication No. 88/1997, 16 November 1998, UN. dbAT/C/21/D/88/1997) and in
international refugee law (UN doc. E/1618, E/AC2heAd Hoccommittee reported that
the draft article referred “not only to the countrfyorigin but also to other countries where
the life or freedom of the refugee would be threat®, and UN doc. A/ICONF.2/SR.16
(summary report of the 16th meeting of the confeeeof plenipotentiaries, 11 July 1951):
refoulementincludes subsequent forcible return from the néngi country to another
country where there would be a danger to life dbdriy of the refugee, according to a
Swedish proposal, which was later withdrawn by 8veedish representative, “stressing,
however, that, as the President had also obsemhedtext of the article should be
interpreted as covering at least some of the sinstenvisaged in that part of the
amendment”), and UNHCR, Note dlon-Refoulemer(EC/SCP/2), 1977, para. 4.

%, Soering v. the United Kingdqri July 1989, § 88, Series A no. 161, fiarajah and
Others v. the United Kingdom30 October 1991, 8. 103, Series A no. 215. This
ill-treatment may even include appalling living ditions in the receiving Staté(S.S.

v. Belgium and Greeceited above, §8 366-67).

*. Soering cited above, § 11&inhorn v. Franceno. 71555/01, § 32, ECHR 2001-XI, and
Al-Saadoon and Mufdhi v. the United Kingdaro. 61498/08, § 149, ECHR 2010.

®. Othman (Abu Qatada) v. the United Kingdamo. 8139/09, § 233, 7 January 2012, not
yet final.
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The same standard applies to universal human rightsn the light of
the Convention Against Tortutethe Convention on the Rights of Childten
and the International Covenant on Civil and PdditiRights°. In line with
this standard, the United Nations General Assenbly already declared
that “no one shall be involuntarily returned orrexdited to a country where
there are substantial grounds for believing thatoheshe may become a
victim of extra-legal, arbitrary or summary exeoutt'!, and “No state shall
expel, returnrefouler) or extradite a person to another state where ther

® Bensaid v. the United Kingdomno. 44599/98, § 46, ECHR 2001-Boultif

v. Switzerland no. 54273/00, § 39, ECHR 2001-IX; amdawaka v.the Netherlands
no. 29031/04, § 58, 1 June 2010.

’. See the correct interpretation of the Courttssprudence made by the House of Lords in
Regina v. Special Adjudicator (Respondent) ex pattah (FC) (Appellant) Do (FC)
(Appellant) v. Secretary of State for the Home Dapant (Respondent), paras. 24 and 69,
and, among legal scholars, Jane McAdam, Complememtection in international
refugee law, Oxford, 2007, pp. 171-72, and Good@ilh-and McAdam, The refugee in
international law, third edition, Oxford, 2007,315.

8 As applied by the UN Committee Against TortuneBialabou Mutombo v. Switzerland,
Communication No. 13/1993, 27 April 1994, and Tahussain Khan v. Canada,
Communication No. 15/1994, 18 November 1994, andclisions and Recommendations:
Canada, CAT/C/CR/34/CAN, 7 July 2005, para. 4.ajt tcriticised “the failure of the
Supreme Court of Canada, in Suresh v. Minister @fz&hship and Immigration, to
recognize at the level of domestic law the absohatieire of the protection of Article 3 of
the Convention, which is not subject to any exaaptirhatsoever”.

° As interpreted by the UN Committee on the Rigift€hildren in its General Comment
No. 6 (2005) on the treatment of unaccompanied sephrated children outside their
country of origin, UN doc. CRC/GC/2005/6, 1 SeptemB005, para. 27: “States shall not
return a child to a country where there are sultisiagrounds for believing that there is a
real risk of irreparable harm to the child, such last by no means limited to, those
contemplated under Articles 6 and 37 of the Conwanteither in the country to which
removal is to be effected or in any country to whihe child may subsequently be
removed...”

19 As applied by the UN Human Rights Committee iRJAv Australia, Communication
No. 692/1996, 11 August 1997, para. 6.9 (“If aestphrty deports a person within its
territory and subject to its jurisdiction in sudhcamstances that as a result, there is a real
risk that his or her rights under the Covenant W@l violated in another jurisdiction, that
state party itself may be in violation of the Coasti), confirmed by Judge v. Canada,
Communication No. 829/1998, 5 August 2003, par@s}-10.6, regarding the risk of being
submitted to the death penalty in the receivingeSta@n another occasion, the same body
concluded that “in certain circumstances an alieyy enjoy the protection of the Covenant
even in relation to entry or residence, for exampiehen considerations of
non-discrimination, prohibition of inhuman treatrhand respect for family life arise” (UN
Human Rights Committee General Comment No. 15 (1L9&&a. 5, reiterated in General
Comment No. 19, 1990, para. 5, with regard to farfifie, and in General Comment
No. 20, 1992, para. 9, with regard to torture aretrinhuman or degrading treatment or
punishment.

" Principles on the effective prevention and imigesion of extra-legal, arbitrary and
summary executions, ESC resolution 1989/65, 24 MI889, endorsed by the UNGA
resolution 44/162, 15 December 1989, para. 5.
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substantial grounds to believe that he would bedamger of enforced
disappearancé®.

Although the concept of refugee contained in AetiBB of the United
Nations Refugee Convention is less extensive tha@ one under
international human rights law, international refagaw has evolved by
assimilating the broader human rights standard g enlarging the
Convention concept of refugee (incorrectly cakkdjurerefugees) to other
individuals who are in need of complementary ind#ional protection
(incorrectly calledde factorefugees). The best examples are Article | § 2 of
the Organisation of African Union Convention, Akidll 8§ 3 of the 1984
Cartagena Declaration, Article 15 of the Counciltiké European Union
Directive 2004/83/EC of 29 April 2004 on minimumastards for the
gualification and status of third country nationals stateless persons as
refugees or as persons who otherwise need intenatprotection and the
content of the protection granted and the Recomated (2001) 18 of the
Committee of Ministers of the Council of Europesubsidiary protection.

In_any case, neither international refugee law intgrnational human
rights law distinguishes the regime applicable etugees from the one
applicable to individuals benefiting from complertegy protection. The
content of international protection, including thguarantee ofnon-
refoulementis strictly identical for both categories of pmms>. There is no
legitimate reason to protectdé jure refugees” better thandé facto
refugees”, since they all share the same neednternational protection.
Any difference of treatment would result in theatren of a second class of
refugees, subject to a discriminatory regime. Tdraesconclusion applies to
situations of mass influx of refugees. Groups dfigees cannot be subject
to a diminished status based on an “inherent” nrefis¢ exception to
“genuine” refugee status. To provide reduced, slidasi protection (for
example, with less extensive entitlements regardingess to residence
permits, employment, social welfare and health )cemepeople who arrive
as part of a mass influx would be unjustified disdnation.

A person does not become a refugee because of nidoog but is
recognised because he or she is a reftigas the determination of refugee

12 Declaration on the Protection of All Personsnfr&nforced Disappearance, UNGA
resolution 47/133, 18 December 1992, Article 8 (1).

13" See, for instance, Article VIII (2) of the OAlWbBvention, conclusions 111 (3) and (8) of
the 1984 Cartagena Declaration on Refugees, OAS$/S#t.66, doc.10, rev.1,
pp. 190-93, and para. 5 of the Recommendation (208 bf the Committee of Ministers of
the Council of Europe. The different approach of thirective 2004/83/EC is highly
problematic for the reasons stated in the above tex

4 See Recommendation Rec No. R (84) 1 of the Cateendf Ministers of the Council of
Europe on the protection of persons satisfyingdtiteria in the Geneva Convention who
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status is merely declaratory, the principle mifn-refoulementapplies to
those who have not yet had their status decladui@ seekers) and even
to those who have not expressed their wish to beegied. Consequently,
neither the absence of an explicit request for uemyhor the lack of
substantiation of the asylum application with siéint evidence may
absolve the State concerned of tien-refoulemenbbligation in regard to
any alien in need of international protecfibnNo automatic negative
conclusions can be drawn from the lack of an asydppiication or the lack
of sufficient evidence supporting the asylum agilan, since the State has
a duty to investigate, of its own motion, any ditma of need for
international protection, especially when, as tleir€has stressed, the facts
which constitute the risk to the applicant “werellweown before the
transfer of the applicant and were freely asceataa from a wide number
of sources”.

Although the obligation in the UN Refugee Conventis subject to
exceptions on national security and public safetpugds, no such
exceptions can be found in European human righs®lanor in universal
human rights laW: there is no personal, time or space limit to its
application. Thus, it applies even in exceptionaiumstances, including in
a declared state of emergency.

Since refugee status determination is instrumentakotecting primary
human rights, the nature of the prohibitionrefoulementdepends on the
nature of the human right being protected by it.eWlhere is a risk of
serious harm as a result of foreign aggressiorernat armed conflict,
extrajudicial death, forced disappearance, deathlpe torture, inhuman or
degrading treatment, forced labour, trafficking inuman beings,
persecution, or trial based on a retroactive pdaal or on evidence
gathered by torture or inhuman and degrading treatnn the receiving

are not formally recognized as refugees, and UNHBRndbook on Procedures and
Criteria for Determining Refugee Status, 1979, diteel 1992, para. 28.

5 M.S.S. v. Belgium and Greewited above, § 366.

6 Chahal v. the United Kingdani5 November 1996, §§ 79-8Beports of Judgments
and Decisiond996-V, and in proceedings for the expulsion oéfagee Ahmed v. Austria,
17 December 1996, §8§ 40-AReports1996-VI.

7 UN Committee Against Torture, Tapia Paez v. SamedCommunication No. 39/1996,
28 April 1997, CAT/C/18/D/39/1996, para. 14.5, ad@B v. Sweden, Communication
No. 104/1998, 5 May 1999, CAT/C/22/D/104/1998, pasal, and UN Human Rights
Committee General Comment No. 20: Replaces Gen€ahnment 7 concerning
prohibition of torture and cruel treatment or piment (Article 7), 10 March 1992,
paras. 3 and 9, and General Comment No. 29 onsStdt&mergency (Article 4), UN
doc. CCPR/C/21/Rev.1/Add.11, 31 August 2001, pdrh. Considerations of reports:
Concluding Observations on Canada, UN doc. CCPR/B6H.105, 7 April 1999,
para. 13, and Concluding Observations on Canada, déd. CCPR/C/CAN/CO/5,
20 April 2006, para. 15.
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State, the obligation ohon-refoulemenis an absolute obligation of all
States. When there is a risk of a violation of &yopean Convention right
(other than the right to life and physical integriand the principle of
legality in criminal law) in the receiving Statbget State may derogate from
its duty to provide for international protectiorgpending on the assessment
of the proportionality of the competing values ilweal. There is an
exception to this proportionality test: when thekrof a violation of any
European Convention right (other than the rightféoand physical integrity
and the principle of legality in criminal law) irhé receiving State is
“flagrant” and the very essence of that right is séake, the State is
unavoidably bound by the obligation mdn-refoulement

With this extension and content, the prohibition refoulementis a
principle of customary international law, binding all States, even those
not parties to the UN Refugee Convention or anemootineaty for the
protection of refugees. In addition, it is a rufejus cogenson account of
the fact that no derogation is permitted and op#semptory nature, since
no reservations to it are admitted (Article 53 leé¢ Vienna Convention on
the Law of Treaties and Article 42 § 1 of the Re&fegConvention and
Article VII 8 1 of the 1967 Protocol).

This is now the prevailing position in internatibnafugee law as wéef.

Thus, the exceptions provided for in Article 33 ®f2the UN Refugee
Convention cannot be invoked in respect of primamnan rights from
which no derogation is permitted (right to life gplalysical integrity and the
principle of legality in criminal law). Furthermaran individual who comes

'8 See the fundamental Declaration of States Rattithe 1951 Convention and/or its
1967 Protocol Relating to the Status of Refugee$| dbc. HCR/MMSP/2001/9,
16 January 2002, para. 4, which noted that “theicoimg relevance and resilience of this
international regime of rights and principles, imihg at its core the principle of
non-refoulementwhose applicability is embedded in customaryrimaéonal law”, and
UNHCR, “The Principle oNon-Refoulemerds a Norm of Customary International Law”,
Response to the Questions posed to UNHCR by ther&e@onstitutional Court of the
Federal Republic of Germany in cases 2 BvR 193&9ByR 1953/93, 2 BvR 1954/93,
and even more categorical, the 5th conclusion ef 1884 Cartagena Declaration on
Refugees, OAS/Ser.L/V/11.66, doc.10, rev.1, pp.-830 which affirms that “This principle
is imperative in regard to refugees and in the garestate of international law should be
acknowledged and observed as a rulejusf cogen reiterated by the 2004 Mexico
Declaration and Plan of Action to Strengthen thierdmational Protection of Refugees in
Latin America, and, among legal scholars, Lautdnpand Bethlehem, “The scope and
content of the principle ofnon-refoulement Opinion”, in Refugee Protection in
International Law, UNHCR’s Global Consultation artdrnational Protection, Cambridge,
2003, pp. 87 and 149, Goodwin-Gill and McAdam, cigdove, p. 248, Caroline Lantero,
Le droit des refugiés entre droits de I'Homme edtigm de I’ immigration, Bruxelles, 2010,
p. 78, and Kalin/Caroni/Heim, Article 33, para. rharginal notes 26-34, in Andreas
Zimmermann (ed.), The 1951 Convention relating he Status of Refugees and its
Protocol, A Commentary, Oxford, 2011, pp. 1343-46.
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under the ambit of Article 33 § 2 of the Refugeen@mtion will
nevertheless benefit from the protection providegd rhore generous
international human rights law, such as the Eurofgganvention on Human
Rights. Those exceptions can be applied only vatard to primary human
rights, from which derogation is permitted, by tdStates parties to the
Refugee Convention which have not ratified any mgemerous treaty.
Even in that case, the exceptions must be intergpreestrictively and
applied only when the particular circumstances lo¢ tcase and the
individual characteristics of the person show thator she represents a
danger to the community or national secufity

The prohibition ofrefoulementis not limited to the territory of a State,
but also applies to extra-territorial State actimtjuding action occurring
on the high seas. This is true under internatioefalgee law, as interpreted
by the Inter-American Commission on Human Rightthe United Nations
High Commissioner for Refugéés the United Nations General
Assembly? and the House of Lortfs and under universal human rights

19 Committee of Ministers of the Council of EuroRecommendation Rec (2005) 6 on
exclusion from refugee status in the context atlrtl F of the Convention relating to the
Status of Refugees of 28 July 1951. For instanamclosive (or non-rebuttable)
presumptions of dangerousness of a person drawmtfie nature of the crimes committed
or the gravity of the penalty imposed are arbitrary

% Haitian Centre for Human Rights et al. US, cak@675, report No.51/96,
OEA/Ser.L./V/11.95, doc. 7 rev., 13 March 1997, pad57, stating that there are “no
geographical limitations” tamonrefoulementobligations resulting from Article 33 of the
UN Refugee Convention. In para. 163, the Inter-Aozar Commission also concluded that
the push-back actions of the US breached ArticleVK>f the American Declaration of
Human Rights.

2L Advisory Opinion on the Extraterritorial Appligan of Non-RefoulemenObligations
under the 1951 Convention relating to the StatusRefugees and its 1967 Protocol,
26 January 2007, para. 24, and “Background notterprotection of asylum-seekers and
refugees at sea”, 18 March 2002, para. 18, UN Kighmmissioner for Refugees responds
to US Supreme Court Decision in Sale v. Haitian t€enCouncil, in International Legal
Materials, 32, 1993, p. 1215, and “Brief Amicus i@er The Haitian Interdiction case
1993”, in International Journal of Refugee Law1894, pp. 85-102.

22 Declaration on Territorial Asylum, adopted on Ddcember 1967, UNGA resolution
2312 (XXII), A/IRES/2312(XXIl), according to whichNo person referred to in article 1,
paragraph 1, shall be subjected to measures suddjemsion at the frontier or, if he has
already entered the territory in which he seekduasyexpulsion or compulsory return to
any state where he may be subjected to persecution.

% Regina v. Immigration Officer at Prague Airpartd another (Respondents) ex parte
European Roma Rights Centre and others (Appella@t®ecember 2004, para. 26: “There
would appear to be general acceptance of the ptanthiat a person who leaves the state of
his nationality and applies to the authorities obther state for asylum, whether at the
frontier of the second state or from within it, altbnot be rejected or returned to the first
state without appropriate enquiry into the perdeocuf which he claims to have a
well-founded fear.” In para. 21, Lord Bingham of r@hill clearly indicated that he
followed the Inter-American Commission’s ruling the Haiti case (“The appellants'
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law, as applied by the United Nations CommitteeiAsfaTorturé* and the
United Nations Human Rights Commitfae

Renowned international law scholars have followes approac?.
The fact that some supreme courts, such as thedJfitates Supreme

Courf’ and the High Court of Austraffa have reached different
conclusions is not decisive.

position differs by an order of magnitude from tledtthe Haitians, whose plight was
considered inSale, above, and whose treatment by the United Statelsodtgs was
understandably held by the Inter-American Commissif Human Rights (Report
No. 51/96, 13 March 1997, para 171) to breach ttight to life, liberty and security of
their persons as well as the right to asylum ptetedy article XXVII of the American
Declaration of the Rights and Duties of Man, of eththe Commission found the United
States to be in breach in para 163.”, with my uliwiag).

24 Conclusions and Recommendations of the CAT awing the second report of the
USA, CAT/C/USA/CO/2, 2006, paras. 15 and 20, affignthat the state must ensure that
the non-refoulementobligation is “fully enjoyed by all persons undéts effective
control)...wherever located in the world”, and in JAHv. Spain, CAT/C/41/D/323/2007
(2008), which found Spain’s responsibility engage@th regard tonon-refoulement
obligations where it interdicted sea migrants aoddeicted extra-territorial refugee status
determination.

% General Comment No. 31: The Nature of the Gériezgal Obligation Imposed on
States Parties to the Covenant, CCPR/C/21/Rev.11R8d&@004, para. 12, underlining that
a State must respect the principlenoh-refoulementfor all persons in their territory and
all persons under their control”, Concluding Obs¢ions of the Human Rights Comm.:
USA, CCPR/79/Add.50, 1995, para. 284, and Kindler @anada, Commentary
No. 470/1991, 30 July 1993, para. 6.2, and ARJ ustralia, Commentary No. 692/1996,
11 August 1997, para. 6.8.

% See, among others, Guy Goodwin-Gill, “The rightseek asylum: interception at sea
and the principle ohon-refoulemerit Inaugural Lecture at the Palais des Académies,
Brussels, 16 February 2011, p. 2, and The Refugésteérnational law, Cambridge, 2007,
p. 248, Bank, Introduction to Article 11, margimadtes 57-82, in Andreas Zimmermann
(ed.), The 1951 Convention relating to the StatfisRefugees and its Protocol, A
Commentary, Oxford, 2011, pp. 832-41, and in thmesdook, Kalin/Caroni/Heim on
Article 33, marginal notes 86-91, pp. 1361-63, iekel“Abundantly clear”:Refoulement

in Georgetown Immigration Law Journal, 19, 2005, g2 and 253, Hathaway, The
Rights of Refugees under International Law, Cang®jd2005, p. 339, Lauterpacht and
Bethlehem, cited above, p. 113, Pallis, “Obligatiar the states towards asylum seekers at
sea: interactions and conflicts between legal regimin International Journal of Refugee
Law, 14, 2002, pp. 346-47, Meron, “Extraterritoitialof Human Rights Treaties”, in
American Journal of International Law, 89, 19958@, Koht, “The ‘Haiti Paradigm’ in
United States Human Rights Policy”, in The Yale Lasurnal, vol. 103, 1994, p. 2415,
and Helton, “The United States Government Programinterception and Forcibly
Returning Haitian Boat People to Haiti: Policy Inggktions and Prospects”, in New York
School Journal of Human Rights, vol. 10, 1993,39.3

' Sale v. Haitian Centers Council, 509/US 155,319ith a powerful dissenting opinion
of Justice Blackmun.
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It is true that the statement of the Swiss deleg¢atthe conference of
plenipotentiaries that the prohibition e&foulementdid not apply to
refugees arriving at the border was supported hgradelegates, including
the Dutch delegate, who noted that the conferera® iw agreement with
this interpretatioff. It is also true that Article 33 § 2 of the UN Rgée
Convention exempts from the prohibition wfoulementa refugee who
constitutes a danger to the security of a couniny which he is” and
refugees on the high seas are in no country. Orghtnble tempted to
construe Article 33 8 1 as containing a similariterial restriction. If the
prohibition ofrefoulementvere to apply on the high seas, it would create a
special regime for dangerous aliens on the higls,seho would benefit
from the prohibition, while dangerous aliens resgdin the country would
not.

With all due respect, the United States Supremert@ointerpretation
contradicts the literal and ordinary meaning of ldmeguage of Article 33 of
the UN Refugee Convention and departs from the commles of treaty
interpretation. According to Article 31 § 1 of tegenna Convention on the
Law of Treaties, a treaty provision should be ipteted in accordance with
the ordinary meaning to be given to the terms efttkaty in their context
and in the light of its object and purpose. Whem tireaning of a treaty is
clear from its text when read in the light of iestér, object and purpose,
supplementary sources, such as the preparatorysyark unnecessafy
The historical supplementary source is even lessegsary when it is itself
not clear, as in this case, since theg Hoc Committee responsible for the
drafting of the Convention defended the view thed tbligation ofnon-
refoulemenincludes refugees who have not yet entered thgamrt’, the
US representative affirmed during the drafting aofidle 33 that it should
not matter if the refugee had crossed the bordenai’, the Dutch
representative formulated his reservation onlyespect of “large groups of

%8 Minister for Immigration and Multicultural Affes v Haji Ibrahim, [2000] HCA 55,
26 October 2000, S157/1999, para. 136, and Ministeimmigration and Multicultural
Affairs v Khawar, [2002] HCA 14, 11 April 2002, S8/2001, para. 42.

? See, for the same argument, Robinson, Convergiating to the Status of Refugees: its
history, contents and interpretation — A Commentaxgw York, 1953, p. 163, and
Grahl-Madsen, Commentary on the Refugee Conventi®hl Articles 2-11, 13-37,
Geneva, p. 135.

% PCL1J, Interpretation of Article 3 § 2 of the &g of Lausanne (Frontier between Turkey
and Iraqg), Advisory opinion No. 12, 21 November 89d. 22, and the Lotus case,
7 September 1927, p. 16, and the ICJ, CompetendieoiGeneral Assembly for the
Admission of a State to the United Nations, Adws@pinion, 3 March 1950 — General
List No. 9, p. 8.

31 UN Doc. E/AC.32/SR.21, paras. 13-26.

%2 UN Doc.E/AC.32/SR.20, paras. 54-56.
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refugees seeking access to its territory” and tiesigent of the conference
of plenipotentiaries merely “ruled that the intefation given by the
Netherlands representative should be placed onrdécthat is, that the
possibility of mass migrations across frontiers wamsidered by the
Netherlands not to be covered by Articlé33

Unlike other provisions of the UN Refugee Convemtithe applicability
of Article 33 8 1 does not depend on the preserica cefugee in the
territory of a State. The only geographical resiitin Article 33 8§ 1 refers
to the country to which a refugee may be senttimplace where he or she
is sent from. In addition, the French term refoulementincludes the
removal, transfer, rejection or refusal of admissiof a persoif. The
deliberate insertion of the French word in the Eiglersion has no other
possible meaning than to stress the linguistic\edeince between the verb
return and the verbefouler. Furthermore, the preamble of the Convention
states that it endeavours to “assure refugees ithestvpossible exercise of
these fundamental rights and freedoms” and thipqae is reflected in the
text of Article 33 itself through the clear expriess “in any manner
whatsoever” de quelque maniere que ce ¥oihcluding all types of State
actions to expel, extradite or remove an alien @edh of international
protection. Lastly, no argument can be drawn frome territorial reference
in Article 33 § 2 (“the country in which he is”) isupport of rejecting the
extra-territorial application of Article 33 § 1, dmuse Article 33 § 2 merely
provides for an exception to the rule formulatedticle 33 § 1. The scope
of application of a rule beneficial to refugees wdonot be limited by a
territorial reference foreseen in the exceptioth®rule. Such a “spill-over
effect” of the detrimental exception to a favousahlle is unacceptable.

According to Article 31 8§ 1 of the Vienna Convemtion the Law of
Treaties, a treaty provision should be interprétegood faith. It is accepted
that good faith is not in itself a source of obtigas where none would
otherwise exist, but it does provide an important tool for defithe
extension of existing obligations, especially ie face of State actions and
omissions which have the effect of circumventingaty obligation¥. A
State lacks good faith in the implementation ofeatly not only when it
infringes, by action or omission, the obligatioesulting from the treaty,

% UN doc. AICONF.2/SR.35.

3 Alland and Teitgen-Colly, Traité du droit d'asilParis, 2002, p. 229: “L’expression
francaise de ‘refoulement’ vise a la fois I'éloigment du territoire et la non-admission a
I'entrée”.

%, 1CJ, In re Border and Transborder Armed ActigN&aragua v. Honduras), judgment
of 22 December 1988, para. 94.

%, See, for example, the reasoning of the HumamtRiGommittee, in Judge v. Canada,
Comm. No. 829/1998, 5 August 2003, para.10.4.



72 HIRSI JAMAA AND OTHERS v. ITALY JUDGMENT — SEPARATEPINION

but also when it frustrates the obligations whithhas accepted, by
obstructing the normal functioning of the treatyatantee. The forcible
impediment of the triggering mechanism of applmatiof a treaty

obligation constitutes an obstruction to the tredsglf, contrary to the
principle of good faith (the obstruction test). Aate¢ also lacks good faith
when it engages in conduct outside its territoryiciwhwould be

unacceptable inside in view of its treaty obligatio(the double standard
test). A double standard policy based on the plabere it is executed
infringes the treaty obligation, which is binding the State in question.
The application of both tests leads to the conclugihat “push-back”

operations performed on high seas, without anysassent of the individual
needs for international protection, are unacceptabl

One last obstacle to the prohibitionrefoulementies in the territory of
origin of the asylum seeker. The UN Refugee Coneantequires that the
individual be outside his or her country of origwhich seems to be
incompatible with diplomatic asylum, at least whdéms concept is
interpreted in accordance with the International u€oof Justice
conservative reasoning in the Asylum c&s8ut the right to seek asylum
requires the complementary right to leave one’sntguto seek asylum.
States cannot therefore restrict the right to lemeeuntry and find effective
protection outside . Although no State has a duty to grant diplomatic
asylum, the need for international protection igrevnore pressing in the

%" This conclusion is, in fact, in accordance wimerican policy prior to the 1992
presidential order, since the USA considered ttohipition of refoulementapplicable to
actions undertaken on the high seas (Legomsky, tT®A and the Caribbean Interdiction
Programme, in International Journal of Refugee L&8y, 2006, p. 679). This conclusion
also corresponds to actual American policy, siteme WSA have not only abandoned the
said policy of summarily returning sea migrantdaiti without any individual evaluation
of the situation of the asylum seekers, but haeentielves criticised that same policy in the
“Trafficking in Persons 2010 Report” of the Statedartment when referring negatively to
the Iltalian push-back practices in the Mediterran€durther, the Italian government
implemented an accord with the Government of Lillysing the reporting period that
allowed for Italian authorities to interdict, fobty return and re-route boat migrants to
Libya. According to Amnesty International and HumRights Watch the government
failed to conduct even a cursory screening amorggethmigrants for indications of
trafficking”).

¥ The Asylum case (Colombia v Pert), judgment @fNbvember 1950 (General List
No. 7, 1949-1950): “Such a derogation from teridlosovereignty cannot be recognized
unless its legal basis is established in eachquéati case”.

% See Article 17 of the 1889 Treaty on InternagioRenal Law (Treaty of Montevideu),
Article 2 of the 1928 Convention fixing the ruleslie observed for the granting of asylum
(Havana Convention) and Articles 5 and 12 of thB4l@aracas Convention on Diplomatic
Asylum, and, for a comprehensive study, Questioiplomatic Asylum: Report of the
Secretary-General, 22 September 1975, UN doc. A @Part Il), and Denza, Diplomatic
Asylum, in Andreas Zimmermann (ed.), The 1951 Cotiea relating to the Status of
Refugees and its Protocol, A Commentary, Oxford,12@p. 1425-40.
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case of an asylum seeker who is still in the cquninere his or her life,
physical integrity and liberty are under threatoX®mity to the sources of
risk makes it even more necessary to protect tladsesk in their own
countries. If not international refugee law, atske@ternational human
rights law imposes on States a duty to protechese circumstances and
failure to take adequate positive measures of ptiote will constitute a
breach of that law. States cannot turn a blind teyan evident need for
protection. For instance, if a person in dangdveahg tortured in his or her
country asks for asylum in an embassy of a Statadbdoy the European
Convention on Human Rights, a visa to enter thetoey of that State has
to be granted, in order to allow the launching @reper asylum procedure
in the receiving State. This will not be a merelyntanitarian response,
deriving from the good will and discretion of th&at®. A positive duty to
protect will then arise under Article 3. In otheonds, a country’s visa
policy is subject to its obligations under intefaatl human rights law.
Significant statements to this effect have beenamay the Parliamentary
Assembly of the Council of Euroffe the European Committee for the
Prevention of Tortufé and the United Nations High Commissioner for
Refugee¥.

This conclusion is also borne out by European hysto fact, there were
several remarkable episodes relating to proteeisas in Europe during the
Second World War. The efforts of the Swedish digbwallenberg and

40 parliamentary Assembly Recommendation 1236 (188&4the right of asylum, which
does “insist that asylum procedures and visa psjcin particular ones recently changed
through national laws or on the basis of Europeamitreaties, continue to be based on
the 1951 Geneva Convention and the Conventionh®rProtection of Human Rights and
Fundamental Freedoms - remembering that the latsr implies obligations vis-a-vis
persons who are not necessarily refugees in theesgfithe 1951 Geneva Convention - and
allow no infringements to be made, especially nfothe generally accepted principle of
non-refoulementand the prohibition of rejection of asylum seskatrthe border”.

“1 Report to the ltalian Government on the visitltaly carried out by the European
Committee for the Prevention of Torture and Inhunm@m Degrading Treatment or
Punishment (CPT) from 27 to 31 July 2009, para. ‘Z%e prohibition ofrefoulement
extends to all persons who may be within a Statrstory or otherwise subject to its
jurisdiction. The European Court of Human Rights hacognised a number of specific
situations which may give rise to an extraterrabapplication of ECHR obligations and
engage a State’s responsibility in this respecgtdte’s extraterritorial jurisdiction may be
based, in particular, on (a) the activities of tBtate’s diplomatic or consular agents
abroad...”

“2. The UNHCR accepted the applicability of then-refoulementobligation on the
territory of another State in its Advisory Opiniam the Extraterritorial Application of
Non-Refoulemerbligations under the 1951 Convention relatinght Status of Refugees
and its 1967 Protocol, 26 January 2007, para. BAKCR is of the view that the purpose,
intent and meaning of Article 33(1) of the 1951 @amtion are unambiguous and establish
an obligation not to return a refugee or asylunmkse¢o a country where he or she would
be [at] risk of persecution or other serious hantich applies wherever a State exercises
jurisdiction, including at the frontier, on the higeas or on the territory of another State”).
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others in Budapest and of the Portuguese diplonmats& Mendes in
Bordeaux and Bayonne are well-known examples anve hecently been
mentioned as a valid precedent for the establishimiea formal protected
entry procedure through diplomatic missions of pean Union Member
State§®

It is worth recalling the latter episode: after theasion of France by
Nazi Germany and the surrender of Belgium, thousafgeople fled to the
south of France and particularly to Bordeaux angoBae. Touched by the
despair of these people, the Portuguese consuloodeBux, Aristides de
Sousa Mendes, found himself in a painful dilemnieusd he comply with
the clear orders of a 1939 governmental circularefise any visa to
stateless persons, “persons with Nansen passpdRsissians”, “Jews
expelled from their countries of citizenship oridgesce” or all those “who
were not in a condition to return freely to theauatries of origin” or should
he follow his conscience and international lawobdey the government’s
orders and grant these visas. He chose to follosv dunscience and
international law and granted visas to more tha@@D people persecuted
on grounds of their nationality, religious beliaf olitical affiliation. For
that act of disobedience, the consul paid a higtepafter being expelled
from his diplomatic career, he died alone and isary and his entire family
had to leave Portuddl

Had this episode taken place today, the Portugdigdemat would have
acted in full accordance with the standard of mtde of the European
Convention on Human Rights. Indeed, his action d@dwdve been the only
acceptable response to those in need of interredfprotection.

43, See the Study on the feasibility of processisigjuam claims outside the EU against the
background of the common European asylum systemttangjoal of a common asylum
procedure, of the Danish Centre for Human Rightbemalf of the European Commission,
2002, p. 24, Communication from the Commission he Council and the European
Parliament on the managed entry in the EU of parsomeed of international protection
and the enhancement of the protection capacithefegions of origin “improving access
to durable solutions”, Com(2004) 410 final; Comnsemf the European Council on
Refugees and Exiles on the Communication from tbe@ission to the Council and the
European Parliament on the managed entry in theoEpkrsons in need of international
protection and the enhancement of the protectigpaaty of the regions of origin
‘Improving Access to Durable Solutions’, CO2/09/206xt/PC, and UNHCR Observations
on the European Commission Communication "On thendded Entry in the EU of
Persons in Need of International Protection andaBobment of the Protection Capacity of
the Regions of Origin: Improving Access to DuraBtdutions”, 30 August 2004.

4 See, among others, Entry on Aristides de Sousadés, in Encyclopaedia of the
Holocaust, Macmillan, New York, 1990, Wheeler, Awtho is my neighbour? A world
war Il hero or conscience for Portugal, in Luzosdilian Review, vol. 26, 1989, pp. 119-39,
Fralon, Aristides de Sousa Mendes — Le Juste ddedoix, €d. Mollat, Bordeaux, 1998,
and Afonso, “Le “Wallenberg portugais™ Aristidese dSousa Mendes, in thRevue
d’histoire de la Shoah_e monde juif, No. 165, 1999, pp. 6-28.
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The prohibition of collective expulsion

The non-refoulemenbbligation has two procedural consequences: the
duty to advise an alien of his or her rights toaiiinternational protection
and the duty to provide for an individual, fair aeffective refugee status
determination and assessment procedure. Dischatlyengon-refoulement
obligation requires an evaluation of the persom#{ of harm, which can
only take place if aliens have access to a fair afffigctive procedure by
which their cases are considered individually. Tih® aspects are so
intertwined that one could say they are two sideb@®same coin. Thus, the
collective expulsion of aliens is unacceptable.

The prohibition of collective expulsion of aliers foreseen in Article 4
of Protocol No. 4 to the European Convention on HomRights,
Article 19 (1) of the Charter of Fundamental Rigbtshe European Union,
Article 12 (5) of the African Charter on Human amople’s Rights,
Article 22 (9) of the American Convention on Hunfights, Article 26 (2)
of the Arab Charter on Human Rights, Article 25 ¢#the Commonwealth
of Independent States Convention on Human Rights Rnndamental
Freedoms and Article 22 (1) of the Internationaln@mtion on the
Protection of the Rights of All Migrants WorkerscaMembers of Their
Families.

For the refugee status determination procedurestmdhividual, fair and
effective, it must necessarily have at least théowvong features: (1) a
reasonable time-limit in which to submit the asylapplication, (2) a
personal interview with the asylum applicant beftine decision on the
application is taken, (3) the opportunity to subevitdence in support of the
application and dispute evidence submitted agaimstapplication, (4) a
fully reasoned written decision by an independest-instance body, based
on the asylum seeker’s individual situation and sokely on a general
evaluation of his or her country of origin, the lasy seeker having the right
to rebut the presumption of safety of any countryis or her regard, (5) a
reasonable time-limit in which to appeal against diecision and automatic
suspensive effect of an appeal against the fistairce decision, (6) full and
speedy judicial review of both the factual and leggmunds of the first-
instance decision, and (7) free legal advice armtesentation and, if
necessary, free linguistic assistance at both &nst second instance, and
unrestricted access to the UNCHR or any other asgdon working on
behalf of the UNHCF.

%, See, for the standard of international humghtsi and refugee lawAndric v. Sweden

decision of 23 February 1999, no. 45917/@®nka v. Belgiumno. 51564/99, §§ 81-83,
ECHR 2002-l; Gebremedhin [Gaberamadhien] v. Franceo. 25389/05, 88 66-67,
ECHR 2007-1I;M.S.S. v. Belgium and Greeagted above,88§ 301-302 and 388-389; and
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These procedural guarantees apply to all asylum kesge
regardless of their legal and factual status, as leen recognised in
international refugee Ialf universal human rights I&% and regional
human rights la#?.

I.M. v. France no. 9152/09, § 154, 2 February 2012; Report ¢olthlian Government on
the visit to Italy carried out by the European Caittee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (GR 27 to 31 July 2009, para. 27;
Recommendation Rec (2003)5 of the Committee of 8tiéns of the Council of Europe on
measures of detention of asylum seekers, Recomrienddlo. R (98) 13 of the
Committee of Ministers on the right of rejected lasy seekers to an effective remedy
against decisions on expulsion in the context dfche 3 of the European Convention on
Human Rights, Recommendation Rec (81)16 on the dwigation of national procedures
relating to asylum; Recommendation 1327 (1997)hef Parliamentary Assembly of the
Council of Europe on the “Protection and reinforemof the human rights of refugees
and asylum seekers in Europe”; Guidelines on hunigrts protection in the context of
accelerated asylum procedures adopted by the Coeenuf Ministers on 1 July 2009, and
Improving Asylum Procedures: Comparative analysis Recommendations for Law and
Practice, Key Findings and Recommendations, A UNHfeRearch project on the
application of key provisions of the Asylum Procestu Directive in selected Member
States, March 2010, and UNHCR Provisional Commentshe Proposal for a Council
Directive for Minimum Standards on Procedures innMer States for Granting and
Withdrawing Refugee Status (Council Document 14083/ 9 November 2004),
10 February 2005; European Council on Refugees Ezqlgs, Information note on the
Council Directive 2005/85/EC of 1 December 2005nginimum standards on procedures
in member states for granting and withdrawing retugstatus, IN1/10/2006/EXT/J3J;
International Law Commission, sixty-second sess®aneva, 3 May-4 June and 5 July-
6 August 2010, Sixth report on expulsion of alisadmitted by Maurice Kamto, Special
Rapporteur, Addendum A/CN.4/625/Add.1, and Repoft the International Law
Commission, sixty-second session, 3 May-4 June @ntuly-6 August 2010, General
Assembly, Official Documents, sixty-fifth sessidpplement No. 10 (A/65/10)A/65/10),
paras. 135-83; and House of Lords European Uniomr@ittee, Handling EU Asylum
Claims: New Approaches examined, HL Paper 74, Rdport of Session 2003-04, and
Minimum Standards in Asylum Procedures, HL Paperl8%h Report of Session 2000-01.
6. Executive Committee of UNHCR Conclusion No. 8247), para. d(iii) and Executive
Committee Conclusion No. 85 (1998), para. q); UNHERndbook on Procedures and
Criteria of Determining Refugee Status, HCR/IP/4Rev.1, 1992, paras. 189-223, and
International Law Association, Resolution 6/2002Refugee Procedures (Declaration on
International Minimum Standards for Refugee Prav@dt 2002, paras. 1, 5 and 8.

47 See the judgment of the International Court wdtide of 30 November 2010 in the
Ahmadou Sadio Diallo case, A/CN.4/625, para. 82tha light of Article 13 of the
International Covenant on Civil and Political Righaand Article 12 (4) of the African
Charter on Human and People’s Rights; UN Committgainst Torture, SH v. Norway,
Communication No. 121/1998, 19 April 2000, CAT/CRA21/1998 (2000), para. 7.4,
and Falcon Rios v. Canada, Communication No. 13®1917 December 2004,
CAT/C/33/D/133/1999, para 7.3, Conclusions and [Renendations: France,
CAT/C/FRA/CO/3, 3 April 2006, para. 6, Conclusioasd Recommendations: Canada,
CAT/C/ICR/34/CAN, 7 July 2005, para. 4 (c) and @pnsideration of Reports Submitted
by states Parties under article 19 of the Conventi€hina, CAT/C/CHN/CO/4,
21 November 2008, para. 18 (D); UN Human Rights @ittee, General Comment
No. 15: The position of Aliens under the Covend®86, para. 10; UN Committee on the
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This conclusion is not prejudiced by the fact ttiet Court has decided
that Article 6 of the European Convention is noplagable to expulsion or
asylum proceduréd Neither is it prejudiced by the fact that some
procedural guarantees in respect of expelled atansde found in Article 1
of Protocol No. 7, Article 4 of Protocol 4 and Até 1 of Protocol No. 7 are
of the same nature: both are due procedure prodgsibut they have
substantially different personal scope. The duecgmtare provision of
Article 4 of Protocol No. 4 is of much broader meral scope than the one
provided for in Article 1 of Protocol No. 7, sintke former includes all
aliens regardless of their legal and factual statdthe latter includes only
aliens lawfully resident in the expelling Stite

elimination of racial discrimination, General r&f, Discrimination against Non-Citizens,
CERD/C/64/Misc.11/rev.3, 2004, para. 26; UN Spe&labporteur on the prevention of
discrimination, final report of Mr. David Weissbiipd&/CN4/Sub2/, 2003, 23, para. 11; and
UN Special Rapporteur on the Human Rights of Mitgavir Jorge Bustamante, Annual
report, Doc. A/HRC/7/12, 25 February 2008, para. 64

8 Inter-American Commission, Haitian Centre for rhn Rights et al. v. US, case
10.675, para. 163, in view of Article XXVII of themerican Declaration of Human Rights,
and the judgment of the Court of Justice of theogaan Union of 28 July 2011, in the
Brahim Samba Diouf case (C-69-10), in the light Afticle 39 of the Directive
2005/85/CE.

9. With regard to the expulsion procedure, Maaouia v. France[GC], no. 39652/98,
ECHR 2000-X), and to the asylum procedure Isatani v. Germany(dec), no. 67679/01,
31 May 2001). Like Judges Loucaides and Traja,sb dlave serious doubts about the
proposition that, on account of the alleged disonetry and public-order element of the
decisions taken in these procedures, they areonbé tseen as determining the civil rights
of the person concerned. | have two major reasiinss; these decisions will necessarily
have major repercussions on the alien’s private @odessional and social life. Second,
these decisions are not discretionary at all andhdee to comply with international
obligations, such as those resulting from the gitbn of refoulement Anyway, the
guarantees of the asylum procedure can also beedefiom Article 4 of Protocol No. 4
and even from the Convention itself. In fact, theu@ has already based its assessment of
the fairness of an asylum procedure on Article 3thaf Convention Jabari v. Turkey
no. 40035/98, 8§ 39-40, ECHR 2000-VIIl,). In adulitj the Court has used Article 13 of
the Convention to censure the lack of an effectimedy against the rejection of an
asylum applicationGhahal cited above, § 153, ar@ebremedhin [Gabermadhiengited
above, § 66). In other words, the content of thecedural guarantees of the prohibition of
refoulementderives, ultimately, from those Convention Artklevhich protect human
rights from which no derogation is permitted (suab, for example, Article 3), in
conjunction with Article 13, as well as from Articlt of Protocol No. 4.

0 Conka cited above, where the applicants had at the tifrtee expulsion already lost
their permission to remain and were under an otmldéeave the country. See also, for the
applicability of other regional conventions to akenot lawfully on the territory, Inter-
American Court of Human Rights, Provisional Measurequested by the Inter-American
Commission on Human Rights in the matter of the ran Republic, case of Haitian
and Haitian-Origin Dominican Persons in the DomamicdRepublic, order of the court of
18 August 2000, and African Commission on Human ®ewple’s Rights, Rencontre
Africaine pour la Défense des Droits de 'HommeZambia, communication No. 71/92,
October 1996, para. 23, and Union Inter-Africaies @roits de I'Homme et al. v. Angola,
communication No. 159/96, 11 November 1997, paba. 2
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Having accepted the application of then-refoulemenprinciple to any
State action conducted beyond State borders, ors¢ logically go on to
conclude that the procedural guarantee of indiidgwaluation of asylum
claims and the ensuing prohibition of collectivgpebsion are not limited to
the land and maritime territory of a State but a@pply on the high se¥s

In fact, neither the letter nor the spirit of Atdc4 of Protocol No. 4
indicates that the provision is not applicable @xéarritorially. The letter of
the provision has no territorial limitation. In ation the provision refers
very broadly to aliens, and not to residents, negneto migrants. The
purpose of the provision is to guarantee the righlodge a claim for
asylum which will be individually evaluated, regkess of how the asylum
seeker reached the country concerned, be it by Beador air, be it legally
or illegally. Thus, the spirit of the provision rages a similarly broad
interpretation of the notion of collective expulsiavhich includes any
collective operation of extradition, removal, infoal transfer, “rendition”,
rejection, refusal of admission and any other ctile measure which
would have the effect of compelling an asylum sedkeremain in the
country of origin, wherever that operation takeacpl The purpose of the
provision would be easily frustrated if a Stateldgplace a warship on the
high seas or at the limit of national territorighters and proceed to apply a
collective and blanket refusal of any refugee cladmeven omit any
assessment of refugee status. The interpretatiotiheofprovision should
therefore be consistent with the aim of protect@gns from being
collectively expelled.

In conclusion, the extra-territoriality of the pemural guarantee of
Article 4 of Protocol No. 4 of the European Convemton Human Rights is
in full accordance with the extra-territorial exsean of the same guarantee
in international refugee law and universal humaghts law.

State liability for human rights breaches during immigration and
border control

Immigration and border control is a primary Statedtion and all forms
of this control result in the exercise of the Swt@risdiction. Thus, all
forms of immigration and border control of a Stataty to the European
Convention on Human Rights are subject to the humgims standard
established in it and the scrutiny of the Cdturregardless of which

*L To this effect, see also the Parliamentary Addewf the Council of Europe Resolution
1821 (2011) 1 on the interception and rescue atofeasylum seekers, refugees and
irregular migrants, paras. 9.3-9.6.

%2 See the leading judgmentAbdulaziz, Cabales and Balkandali v. the Unitedggiom

28 May 1985, § 59, Series A no. 94.
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personnel are used to perform the operations amgldte where they take
place.

Immigration and border control is usually performgg State officials
placed along the border of a country, especiallylaTtes of transit of people
and goods, such as ports and airports. But it tsnkee performed by other
professionals in other places. In fact, the forozgdacity of the State official
performing the border control or the fact that esbe carries arms are
irrelevant. All representatives, officials, deleggtpublic employees, police
officers, law-enforcement agents, servicemen/woman temporarily
contracted civil staff or any member of a privatedertaking acting
pursuant to statutory authority who perform thection of border control
on behalf of a Contracting Party are bound by thev@ntion standard

It is also immaterial whether the immigration orrder control takes
place on the land or maritime territory of a State,diplomatic missions,
warships, ships registered in the State or undegffective control, a navy
of another State or a facility placed on the teryitof another State or a
territory leased from another State, as long as hbeder control is
performed on behalf of the Contracting P&ityA State cannot evade its
treaty obligations in respect of refugees by usheydevice of changing the
place of determination of their statusfortiori, “excision” of a part of the
territory of a State from the migration zone in@rtb avoid the application
of general legal guarantees to people arrivinghat part of “excised”
territory represents a blatant circumvention oftate3s obligations under
international law’.

Thus the full range of conceivable immigration apokder policies,
including denial of entry to territorial waters, ri@ of visa, denial of
pre-clearance embarkation or provision of fundsjigment or staff to
immigration control operations performed by othéat&s or international
organisations on behalf of the Contracting Pargmain subject to the
Convention standard. They all constitute forms wéreise of the State

*3 Lauterpacht and Bethlehem, cited above, § 64 Goodwin and McAdam, cited above,
p. 384.

>4 Lauterpacht and Bethlehem, cited above, paraad Goodwin-Gill, “The right to seek
asylum: interception at sea and the principl@af-refoulemerit Inaugural Lecture at the

Palais des Académies, Brussels, 16 February 20H,,gnd Goodwin and McAdam, cited
above, p. 246.

> See Bernard Ryan, “Extraterritorial immigratiotontrol, what role for legal

guarantees?”, in Bernard Ryan and Valsamis Mitage@ds), Extraterritorial immigration
control, legal challenges, Leiden, 2010, pp. 28-30.
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function of border control and a manifestation dfat& jurisdiction,
wherever they take place and whoever carries themfi o

State jurisdiction over immigration and border eohnaturally implies
State liability for any human rights violations acgng during the
performance of this control. The applicable rulesimternational liability
for human rights violations are those establishedhe Articles on State
Responsibility for internationally Wrongful Actsniaexed and endorsed by
the UNGA Resolution 56/83, 2001 The Contracting Party remains bound
by the Convention standard and its responsibistyat diminished by the
fact that a non-Contracting Party is also respdedidr the same act. For
instance, the presence of an agent from a non-&adintg Party on board a
warship of a Contracting Party or a navy under dffective control of a
Contracting Party does not release the latter fter@onvention obligations
(Article 8 of the Articles on State Responsibilit¥)n the other hand, the
presence of an agent from a Contracting Party @ndba warship of a non-
contracting party or a navy under the effectivetomrof a non-Contracting
Party makes the cooperating Contracting Party respte for any breaches
of the Convention standard (Article 16 of the Adg on State
Responsibility).

The violation of the Convention standard by the Itéian State

According to the aforementioned principles, thdidta border control
operation of “push-back” on the high seas, couplgti the absence of an
individual, fair and effective procedure to scresylum seekers, constitutes

*In para 45 of the case of Regina v Immigratidfic®r at Prague Airport and another
(Respondents) ex parte European Roma Rights Canttethers (Appellants), the House
of Lords recognised that pre-clearance operatiootually “purport to exercise
governmental authority” over those targeted. Nosletts, the Lords were not ready to
consider the denial of boarding a plane at a foraigport as an act eefoulemenin the
context of the UN Refugee Convention.

>’ Nowadays these rules constitute customary iatemal law (ICJ, Application of the
Convention on the Prevention and Punishment ofGhene of Genocide, Bosnia and
Herzegovina v. Serbia and Montenegro, judgment&f&bruary 2007, para. 419, and,
among legal scholars, McCorquodale and Simons, g&esbility Beyond Borders: State
responsibility for extraterritorial violations byoporations of international human rights
law”, Modern Law Review, 70, 2007, p. 601, Lautaimaand Bethlehem, cited above,
p. 108, and Crawford and Olleson, “The continuirdpate on a UN Convention on State
Responsibility”, International and Comparative L&umarterly, 54, 2005, p. 959) and are
applicable to human rights violations (Crawford,eThternational Law Commission’s
articles on state responsibility: Introduction, tteeénd commentaries, Cambridge, 2002,
p. 25 and Gammeltoft-Hansen, “The externalisatibEuropean migration control and the
reach of international refugee law”, in Europeauardal of Migration and Law, 2010, p. 8).
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a serious breach of the prohibition of collectivg@sion of aliens and
consequently of the principle abn-refoulement.

The contested “push-back” action involved the reat@f the applicants
on board a military vessel of the Italian navy. ditianally, ships on the
high seas are viewed as an extension of the termitothe flag stat®. This
is an irrefutable assertion of international lavhieth has been enshrined in
Article 92 (1) of the United Nations Convention tme Law of the Sea
(UNCLOS). This assertion is even more valid in tese of a warship,
which is considered, to quote Malcolm Shaw, “adism of the sovereign
of the flag State®®. Article 4 of the Italian Navigation Code contaitat
very principle when it states that “Italian vessafsthe high seas in places
or areas which are not covered by the sovereighty $tate are deemed to
be Italian territory”. In conclusion, when the apphts boarded the Italian
vessels on the high seas, they entered Italiamatgsrfiguratively speaking,
ipso factobenefiting from all the applicable obligations umebent on a
Contracting Party to the European Convention on &lurRights and the
United Nations Refugee Convention.

The respondent Government argued that the push-detodns on the
high seas were justified by the law of the seasir lgoounds of justification
could be considered: the first one, based on Artitl0(1)(d) of the
UNCLOS, in conjunction with Article 91, which penwsithe boarding of
vessels without a flag state, like those which camiy transport illegal
migrants across the Mediterranean ocean; the semo@dased on Article
110 (1) (b) of the UNCLOS, which allows ships talmvessels on the high
seas if there is a reasonable ground for suspetttaighe ship is engaged in
the slave trade, this ground being extendable ¢tinvs of trafficking, in
view of the analogy between these forms of fd&e third one, based on
Article 8 (2) and (7) of the Protocol against Smiuggof Migrants by land,
sea and air, Supplementing the United Nations Quioe against

8 The same conclusion was reached by the Eurofeammittee for the Prevention of
Torture and Inhuman or Degrading Treatment or Fumént (CPT), in its Report to the
Italian Government on the visit to Italy from 273t July 2009, para. 48.

% See the Permanent Court of International Justates judgment (France v. Turkey),
judgment of 27 September 1927, para. 65, were thetClearly stated: “A corollary of the
principle of the freedom of the seas is that a simpthe high seas is assimilated to the
territory of the State the flag of which it fliefgr, just as in its own territory, that State
exercises its authority, upon it, and no othereStaly do so...It follows that what occurs
on board a vessel on the high seas must be regasdiédt occurred on the territory of the
State whose flag the ship flies.”.

% Shaw, International Law, Fifth Edition, Cambrédigp. 495.

% Report of the working group on contemporary fernof slavery, UN
Doc E/CN.4/Sub.2/1998/14, 6 July 1998, rec. 97, Reagbort of the working group on
contemporary forms of slavery, UN Doc E/CN.4/Sub0®¥4/36, 20 July 2004, rec. 19-31.



82 HIRSI JAMAA AND OTHERS v. ITALY JUDGMENT — SEPARATEPINION

Transnational Organized Crime, which allows Statestercept and take
appropriate measures against vessels reasonabpected of migrant
smuggling; and the fourth one founded on the datyenhder assistance to
persons in danger or in distress on the high seasden in Article 98 of the
UNCLOS. In all these circumstances States are samebusly subject to
the prohibition ofrefoulementNone of these provisions can reasonably be
invoked in order to justify an exception to then-refoulemenbbligation
and, consequently, to the prohibition of collectiegpulsion. Only a
misconstruction of these norms, which aim to sediwe protection of
especially vulnerable persons (victims of traffrali illegal migrants,
persons in danger or in distress on the high sead)l justify the exposure
of these persons to an additional risk of ill-treant by delivering them to
those countries from where they have fled. As thenéh representative,
Mr Juvigny, said at thédd HocCommittee while discussing the draft of the
Refugee Convention, “There was no worse catastrdphen individual
who had succeeded after many vicissitudes in lgaairtountry where he
was being persecuted than to be returned to thattgg quite apart from
the reprisals awaiting him thefé”

If there were ever a case where concrete measoirexécution should
be set by the Court, this is one. The Court comsidbat the Italian
Government must take steps to obtain assurancesm fitee Libyan
Government that the applicants will not be subgcte treatment
incompatible with the Convention, including indiregefoulement This is
not enough. The Italian Government also have atipesbbligation to
provide the applicants with practical and effectaecess to an asylum
procedure in Italy.

The words of Justice Blackmun are so inspiring thay should not be
forgotten. Refugees attempting to escape Africandb claim a right of
admission to Europe. They demand only that Eurtpe cradle of human
rights idealism and the birthplace of the ruleaw | cease closing its doors
to people in despair who have fled from arbitrasgand brutality. That is a
very modest plea, vindicated by the European Cdiwenon Human
Rights. “We should not close our ears to it.”

2 UN doc. E/AC.32/SR.40



