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UNHCR issues the Guidelines on the Applicable Criteria 
and Standards relating to the Detention of Asylum-
Seekers and Alternatives to Detention pursuant to its 
mandate, as contained in the Statute of the Office of 
the United Nations High Commissioner for Refugees, 
in conjunction with Article 35 of the 1951 Convention 
relating to the Status of Refugees and Article II of its 1967 
Protocol. These Guidelines replace UNHCR, Guidelines 
on Applicable Criteria and Standards relating to the 
Detention of Asylum-Seekers, February 1999.

These Guidelines are intended to provide guidance 
to governments, parliamentarians, legal practitioners, 
decision-makers, including the judiciary, as well as other 
international and national bodies working on detention 
and asylum matters, including non-governmental 
organisations, national human rights institutions and 
UNHCR staff. 

The Guidelines are available online at: 
http://www.unhcr.org/refworld/docid/503489533b8.html
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што е наведено во Статутот на Канцеларијата на Високи-
от комесар за бегалци при Обединетите нации, поврзано 
со член 35 од Конвенцијата од 1951 година за статусот 
на бегалците и член II од Протоколот од 1967 година кон 
неа. Овие упатства ги заменуваат Упатствата за примен-
ливи критериуми и стандарди за притворањето на бара-
тели на азил, УНХЦР, февруари 1999 година.
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http://www.unhcr.org/refworld/docid/503489533b8.html
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Оваа публикација е отпечатена во рамките на проектот „Глобална про-
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GUIDELINE 1: 

The right to seek asylum  
must be respected

Every person has the right to seek and enjoy in other countries asylum from 
persecution, serious human rights violations and other serious harm. Seeking 
asylum is not, therefore, an unlawful act.19 Furthermore, the 1951 Convention 
provides that asylum-seekers shall not be penalised for their illegal entry or 
stay, provided they present themselves to the authorities without delay and 
show good cause for their illegal entry or presence.20 In exercising the right to 
seek asylum, asylum-seekers are often forced to arrive at, or enter, a territory 
without prior authorisation. The position of asylum-seekers may thus differ 
fundamentally from that of ordinary migrants in that they may not be in a 
position to comply with the legal formalities for entry. They may, for example, 
be unable to obtain the necessary documentation in advance of their flight 
because of their fear of persecution and/or the urgency of their departure. 
These factors, as well as the fact that asylum-seekers have often experienced 
traumatic events, need to be taken into account in determining any restrictions 
on freedom of movement based on irregular entry or presence.

11.

13

GUIDELINE 2:

The rights to liberty and security of 
person and to freedom of movement 
apply to asylum-seekers

The fundamental rights to liberty and security of person21 and freedom of 
movement22 are expressed in all the major international and regional human 
rights instruments, and are essential components of legal systems built on the 
rule of law. The Executive Committee of the High Commissioner’s Programme 
(ExCom) has addressed on a number of occasions the detention of asylum-
seekers.23 These rights apply in principle to all human beings, regardless of 
their immigration, refugee, asylum-seeker or other status.24

Article 31 of the 1951 Convention specifically provides for the non-penalisation 
of refugees (and asylum-seekers) having entered or stayed irregularly if they 
present themselves without delay and show good cause for their illegal entry 
or stay. It further provides that restrictions on movement shall not be applied 
to such refugees (or asylum-seekers) other than those which are necessary 
and such restrictions shall only be applied until their status is regularised or 
they gain admission into another country.25 Article 26 of the 1951 Convention 
further provides for the freedom of movement and choice of residence for 
refugees lawfully in the territory.26 Asylum-seekers are considered lawfully in 
the territory for the purposes of benefiting from this provision.27

These rights taken together – the right to seek asylum, the non-penalisation 
for irregular entry or stay and the rights to liberty and security of person and 
freedom of movement – mean that the detention of asylum-seekers should be 
a measure of last resort, with liberty being the default position.

12.

13.

 
14.

Упатство 1:

Правото на азил  
мора да се почитува

11. Секое лице има право да побара азил и да ужива азил во други земји, 
поради прогон, сериозни прекршувања на човековите права и други 
сериозни повреди. Затоа, барањето азил не е противзаконско дело.19 
Освен тоа, Конвенцијата од 1951 година предвидува дека барателите 
на азил не се казнуваат поради нивниот илегален влез или престој, 
доколку тие се претстават на властите без одлагање и искажат добра 
причина за нивниот илегален влез или присуство.20 Во остварувањето 
на правото да побараат азил, барателите честопати се приморани да 
пристигнат, или влезат, во одредена територија без претходно овласту-
вање. Затоа, состојбата на барателите на азил може да биде различна 
во основа од онаа на обичните мигранти, со тоа што тие може да бидат 
во состјба да се приспособат на законските формалности за влез. На 
пример, тие може да не се во состојба да се здобијат со потребната 
документација пред нивното бегство, поради нивниот страв од прогон 
и/или поради итноста на нивното заминување. Овие фактори, како и 
фактот дека барателите на азил честопати доживеале трауми, треба да 
бидат земени предвид при одредувањето на било какви ограничувања 
на слободата на движење поради илегален влез или престој.
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