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UNHCR comments on the European Commission’s proposéor a Directive of
the European Parliament and of the Council on minimam standards on
procedures in Member States for granting and withdawing international
protection (COM(2009)554, 21 October 2009)

INTRODUCTION

On 21 October 2009, the European Commission adoptpdoposal to recast the
Directive of the European Parliament and of the r@duon minimum standards on
procedures in Member States for granting and wétlidrg international protection,
(COM(2009) 554}

The Office of the United Nations High Commissiof@r Refugees (“UNHCR”) has
closely observed the application of the Directifeh® European Parliament and of
the Council on minimum standards on procedures @miler States for granting and
withdrawing international protectidr{“the Directive” or “APD”) since its entry into
force. UNHCR has also undertaken research suppdryethe European Refugee
Fund on the application of key provisions of theebtive in selected Member States
with the aim of i) evaluating the achievement o€ tAPD’s stated objectives,
including minimum common rules on asylum procedumg@sassessing whether the
Directive has ensured fair and effective asyluncedures, iii) assessing the respect,
in law and in practice of international refugee &odhan rights law and iv) producing
recommendations addressed to EU institutions, MerSi@tes and other actors for
achieving a Common European Asylum System in liiia the 1951 Conventidn
and other relevant treaties. The findings of UNHE&Research, its general
observations of practice since transposition of Bvective and other comparative
data availableidentify significant divergences in asylum praetiacross the EU and

'European Union: European CommissiBnoposal for a Directive of the European Parliamamid of
the Council on minimum standards on procedures amider States for granting and withdrawing
international protection (RecastRl October 2009, COM(2009) 554 final; 2009/016350D), at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.dd2G§OM:2009:0554:FIN:EN:PDF

2 European Union: Council of the European UniBouncil Directive 2005/85/EC of 1 December 2005
on Minimum Standards on Procedures in Member StiiesGranting and Withdrawing Refugee
Status 2 January 2006, 2005/85/EC, at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX088L0085:en:NOT

® UNHCR, Improving Asylum Procedures: Comparative Analysid &ecommendations for Law and
Practice - Key Findings and Recommendatjons March 2010, at:
http://www.unhcr.org/refworld/docid/4bab55752.html.

* UN General Assembl\Gonvention Relating to the Status of Refug8sluly 1951, United Nations,
Treaty Series, vol. 189, p. 137, http://www.unhcr.org/refworld/docid/3be01b964.html.

®> One of the most effective illustrations of divemges in asylum practice in EU Member States is
represented by the percentage of total positivesigrs on asylum claims. In 2007 for instance it
varied from 52.2% in Luxembourg to 27.5% in Germatwy0.8% in Greece. See European Union:




gaps in law and practice in the implementatiorhef Directive. Some APD minimum
requirements are not fully met by some Member Stadad in some cases, practice
falls significantly short. In addition, the numesowxceptions, discretionary and
optional provisions in the Directive have allowecdwber States to continue some
widely diverging and, in some cases, problematic@dures.

UNHCR'’s research confirms the concerns UNHCR haitedb at the time of the
APD’s adoption regarding its potential impact onrsp@s seeking international
protection in the EU: Namely that the Directive slo®t fully ensure compliance with
international refugee and human rights law, and gmablematic provisions in the
Directive contribute to weaknesses in the proceslofesome Member States. This
underscores the fact that further efforts are neéalémprove standards and guarantee
fair and effective asylum procedures consistentlpss the EU. It also highlights the
need for amendments to the current EU legislatonemsure more harmonized
implementation, streamlined procedures and high@eption standards.

UNHCR welcomes many elements of the Commissiongp@sal which would
significantly improve the quality and efficiency thfe asylum systems in the EU and
further harmonize protection standards in line willle objective of establishing a
Common European Asylum System (“CEAS”), as exprssethe first time by the
European Council at Tampere in 1998 addition, the proposed recast represents a
positive step forward towards establishing commaoocedures for the granting or
withdrawing of uniform asylum or subsidiary profect status for persons in need of
international protection as required by Article @ (d) of the Treaty of the
Functioning of the European (“TFEU®).

A number of important proposed amendments have bd#erduced, such as, for
instance, the strengthening of common basic gueeantbetter access to procedures
and access to effective remedies. It is importantidte that these amendments, once
adopted, would bring the EU legislation in line wiEuropean and international
human rights and refugee law standards, includm@xpressed in recent case law
from the Court of Justice of the European UnionJEU”) and the European Court of
Human Rights (“ECtHR”) (referred to in detail belpw

Improved decisions in the first instance resulfirgn the introduction of a number of
proposed changes -- including the frontloading drviees, expertise and
examinations -- should, over time, reduce the nurabhd duration of appeals. This is

European CommissionCommission Staff Working Document accompanying Rtaposal for a
Directive of the European Parliament and of the @glon minimum standards on procedures in
Member States for granting and withdrawing intefoaal protection {(COM(2009) 554}
{SEC(2009) 1377}, 21 October 2009,

at: http://ec.europa.eu/governance/impact/ia_carrietidocs/ia_2009/sec_2009 1377_en.pdf

® The fact that considerable disparities remain between onenbfler State and another concerning the
grant of protectioh has been also noted by the European Council. ggamo Union: Council of the
European UnionEuropean Pact on Immigration and Asylui®4 September 2008, 13440/08, at:
http://reqister.consilium.europa.eu/pdf/en/08/s41133440.en08. pdf

" European Union: Council of the European Uni®esidency Conclusions, Tampere European
Council, 15-16 October 1999 16 October 1999, at:
http://www.europarl.europa.eu/summits/tam_en.htm

8 European UnionConsolidated version of the Treaty on the Functigndf the European Unigri3
December 2007, 2008/C 115/01, at:
http://eur-lex.europa.eu/JOHtmIl.do?uri=0J:C:2018:88®M:EN:HTML




consistent with the interest both of Member States asylum applicants in ensuring
conclusion of asylum proceedings within a shortqukof time.

However, UNHCR regrets that the proposal does ddtess some of the problematic
provisions that were analysed in UNHCR'’s provisioc@mments on the APD such
as, for instance, the European safe third courdngept.

In the observations below, UNHCR comments on spegibposed amendments and,
In some cases, suggests that different wording beagnore effective to achieve the
aims of the recast Directive and the Common Eunopesylum System.

Some of UNHCR’s recommendations would require thiestantive amendment of
parts of the APD which remained unchanged in then@sion’s proposal. In these
cases, aware of the recast rules and considerengriportance of the amendments it
proposes, UNHCR suggests to make use of the poovsets out by Article 8 of the
Interinstitutional Agreement on the more structuned of the recasting techniques for

legal acts™°

1. Legal Basis

When the recast proposal was issued in October, 280@gal basis was identified as
Article 63 (1) (d) of the EC Treaty, which states:

The Council [...] shall, [...] adopt:

1. measures on asylum [...], within the followingas¥...]
(d) minimum standards on procedures in Member States for granting
or withdrawing refugee status;[..'}.

The amendments dealing with procedural standatdsing to subsidiary protection
status were based on Article 63 (2) (a) of the H€afly:? Both provisions made
reference taninimum standards.

Meanwhile, in December 2009, the Lisbon Treaty riiediArticle 63 of the EC
Treaty which now corresponds to Article 78 of fifeEU. The TFEUrefers no longer
to minimum standards but to “common procedures” for the granting and
withdrawing of uniform asylum or subsidiary proieat status. A change is thus
needed to the legal basis cited in the recast eecwhich will reflect the TFEU’s

® UNHCR, Provisional Comments on the Proposal for a CouBdiective on Minimum Standards on
Procedures in Member States for Granting and Wakdng Refugee Status (Council Document
14203/04, Asile 64, of 9 November 2004) 10 February 2005, at:
http://www.unhcr.org/refworld/docid/42492b302.html
10 Article 8: “Where, in the course of the legislative procedilrgppears necessary to introduce
substantive amendments in the recasting act toetlmsvisions which remain unchanged in the
Commission's proposal, such amendments shall be neathat act in compliance with the procedure
laid down by the Treaty according to the applicaldgal basis. European UnionInterinstitutional
Agreement on a more structured use of the recadtebnique for legal acts2007/C 77/01, 21
November 2001, at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.dg20J:C:2002:077:0001:0003:EN:PDF
1 European UnionConsolidated version of the Treaty establishing Eweopean CommunityC
13225/33, 24 December 2002, http://eur-lex.europa.eu/en/treaties/dat/12002E12M0O2E_EN.pdf

Ibid.




objective of establishing more harmonized stand#drdsugh “common procedures,”
which move beyond minimum standards.

2. A single procedure

It is in the interest of Member States that allierof international protection which
are available in a national legal system be decigexh by the same authority in one
single procedure with the same minimum guarantédssingle procedure, dealing
with applications both for refugee status and fobssdiary protection, carries
advantages becauseter alia, it is likely to save time and resources.

Each application should be considered in its eytirelight of potential eligibility for
both forms of international protection set outlie Qualification Directivé? namely
refugee status based on 1951 Conventgrounds on the one hand, and
complementary or subsidiary protection needs onother. The circumstances that
force people to flee their countries are compled aften of a composite nature.
Information obtained during an examination of arolainder the 1951 Convention
could also be relevant for the examination of can@ntary or subsidiary protection
needs. Basic procedural guarantees should apphallgqto any request for
international protection. Assessment of internatoprotection needs in separate
processes may lead to the application of differgandards in practic@. This is
important, especially in light of the fact that ever-growing percentage of applicants
are granted subsidiary protection, rather thangedustatus according to the 1951
Convention? A single procedure would ensure greater coheramung different EU
asylum instruments, with a view to facilitating fonm application of the asylum
aquis

To avoid the risk that the 1951 Convention is undeed by the grant of subsidiary
protection to applicants qualifying for refugeetgsa the Commission has proposed a
predetermined sequence of examinatidris. this sequence, the question of whether
the person qualifies for refugee status must alvieysxamined first. In addition, the
Commission has proposed the deletion of the prawisilowing Member States not
to state the reasons for not granting refugee statta decision granting a status
which offers the same rights and benefits undeibnat and Community la#? This
proposal will facilitate the examination of chakigss to a decision to reject a claim for
refugee status under the 1951 Convention.

13 See footnote 9, UNHCRrovisional Commentgage 2.

4 European Union: Council of the European UniBouncil Directive 2004/83/EC of 29 April 2004 on
Minimum Standards for the Qualification and StatdisThird Country Nationals or Stateless Persons
as Refugees or as Persons Who Otherwise Need atitamal Protection and the Content of the
Protection Granted19 May 2004, 2004/83/EC, at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2CELEX:32004L0083:EN:HTML

!> See footnote 9, UNHCHRrovisional Commentgpage 2.

16 European Union: European Commissi@gmmunication from the Commission to the European
Parliament, the Council, the European Economic 8odial Committee and the Committee of Regions,
Policy Plan on Asylum. An Integrated Approach tootBction Across the EU17 June
2008, COM(2008) 360, at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2GELEX:52008DC0360:EN:NOT

" See footnote 1, Recast Article 9 (2).

'8 |bid, Recast Article 10(2).




Single procedure

UNHCR welcomes the proposed introduction of a singiocedure with the same
minimum guarantees for refugee and subsidiary ptaie claims (Recast Articles |1,
2 (b), 2 (c), 2 (i) and others). UNHCR also welcsrtiee rule requiring a mandatory
sequence of the examination (recast Article 9 é@)well as the deletion of the
provision permitting Member States to refrain fr@tating the reasons for denying
refugee status, in a decision where the applicargranted a status which offers the
same rights and benefits under national and Comtyiiv.

3. Definitions

In line with the observations above, UNHCR welcomezsast Article 2 (b) expanding
the definition of “application for internationalqiection” to include applications both
for refugee and subsidiary protection as definedheyQualification Directive. This
will ensure,inter alia, consistency with the recast proposals relatetthédReception
Conditions Directivé? the Qualification Directive and the Dublin Regidat®
UNHCR also welcomes the use of the expanded definibf “international
protection” in recast Article 2 (c).

All Member States of the European Union are Stptesies to the 1951 Convention
and the 1967 Protocol relating to the Status ofuBeés and have thus adopted a
refugee definition without any limitations as touotry of origin. The retention of the
restriction of the definition of “applicant for tnational protection” to third country
nationals and stateless persons, is not in link piticle 1 of the 1951 Convention, as
revised by the 1967 Protocol, because it introduzegosteriori a geographical
limitation to the application of the refugee defiiom, as contained in Article 1 A (2)
of the 1951 Convention. This is incompatible witle L1967 Protocol and the fact that
any such previously existing limitation has beemaged by the Member States of the
Union. The retention of the restriction of the dé@fon of “applicant for international
protection” to third country nationals and statelepersons is, furthermore,
inconsistent with Article 3 of the 1951 Conventithrat requires States to apply its
provisions without discrimination as to countryasfgin. Therefore JNHCR would
propose that Member States, in incorporating thigla in domestic legislation,
replace “a third country national or a stateless@@’ in Article 2 (c) with “person
who is not a citizen of the Member State in questio

UNHCR supports the introduction of recast Articl¢d? defining applicants who, for
objective reasons, i.e. age, gender, disabilityytalehealth problems or consequences
of torture, rape or other serious forms of psycbwial, physical or sexual violence,
may face additional difficulties when substantigtitheir claims for international
protection.

19 European Union: European CommissiBnoposal for a Directive of the European Parliamemid

of the Council laying down minimum standards foe tteception of asylum seekers (RecaS8t)
December 2008, COM(2008) 815 final, at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX0BBPC0815:EN:NOT

20 European Union: European CommissiBrpposal for a Regulation of the European Parliamand

of the Council establishing the criteria and medlars for determining the Member State responsible
for examining an application for international peation lodged in one of the Member States by a
third-country national or a stateless persdh December 2008, COM(2008) 820 final, latttp://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX0BBPC0820R(01):EN:HTML




This provision is especially important in a contestere, for instance, the number of
claims introduced by women over the last two yésiscreasing’ Procedural rules
must be adapted to allow applicants with speci&deeto be heard in appropriate
conditions, giving them the possibility to expreksir protection concerns. UNHCR
welcomes the proposed introduction of recast AgtI(d) which, in line with recast
Recital 20, recognises that applicants with spemalds require special guarantees.

UNHCR acknowledges the difference between recadiclar2 (d) and the
terminology used to define applicants with specieéds contained in the proposed
recast of the Reception Conditions Directivand of the Qualification Directivé.
While the terminology could be adjusted to enswmesistency, UNHCR recognises
that there is a difference between the specialguo@l needs of and corresponding
procedural safeguards required by certain categofi@pplicants to substantiate their
claims and the nature of their material needs amtesponding substantial rights of
other persons.

UNHCR considers that persons with special needsldlenjoy particular safeguards
(e.g. exemption from the application of border pahares) from the beginning of the
procedure. This requires that an identification/itaring process be established. Such
a process, as proposed in Article 21 (2) of theeRgan Conditions Directive recast,
and Article 20 (4) of the Qualification Directiveaast, is essential to ensure that the
safeguards in recast Article 20 APD will have efféaoption of recast Article 21 (2)
of the Reception Directive -- or an equivalent nmegbm in the APD -- is therefore
strongly encouraged by UNHCR.

UNHCR welcomes the modification of the definitioh “éinal decision” to include
decisions on subsidiary protection status. Thi$ mihimize the risk that a negative
decision on refugee status may lead to removalréesabsidiary protection needs
have been examined.

In line with the observation made previously on tikroduction of a single
procedure, UNHCR welcomes the proposed introduaifaecast Article 2 (h) related
to “persons eligible for subsidiary protection”. &ddition, UNHCR supports the
introduction of recast Article 2 (i) defining inteational protection status.

With regard to recast Article 2 (j) and the defuomt of “refugee status” to which no
significant changes are proposed by the EC, UNHGIRtp out that “refugee status”
may, depending on the context, cover two differeations. Paragraph 28 of the
UNHCR Handbook on Procedures and Criteria for Detgring Refugee Status
reads:

21 According to EUROSTAT, in 2008 there were 72,98Méle asylum applicants. In 2009, there were
81,600 female asylum applicants.

2 See footnote 19.

23 European Union: European Commissingposal for a Directive of the European Parliamemid

of the Council on minimum standards for the quadifion and status of third country nationals or
stateless persons as beneficiaries of internatigmatection and the content of the protection geaht
21 October 2009, COM(2009) 551 final; 2009/0164 poCat:
http://www.unhcr.org/refworld/docid/4ae95f222.html




[a] person is a refugee within the meaning of t8&1 Convention as soon as
he fulfils the criteria contained in the definitiohhis would necessarily occur
prior to the time at which his refugee status isrfally determined*

In this sense, “refugee status” means the conddfdreing a refugee. In contrast, the
proposal uses the term “refugee status” to mean ftremal recognition or
determination of being a refugee and subsequerghghanted specific rights and
subject to specific obligations. A distinction shbiutherefore be made between
“refugee status” in this sense of “refugeehood” #relformal determination of such
status.

UNHCR welcomes the proposed new definition of “rminm recast Article 2 (1)
reflecting the standard of the Convention on thghRi of the Chiléf (“CRC”),
meaning persons under age 18. UNHCR supports #fisition, as endorsed by the
UNHCR Executive Committee in 2067.

UNHCR further supports the amendment introducedelgst Article 2 (m) to ensure
consistency with the definition of unaccompaniednoni contained in the
Qualification Directive recast proposal.

Recast Article 2 (0), defining “withdrawal of intetional protection” does not
address a conceptual and definitional problem weitisting Article 2 (j) of the
Asylum Procedures Directive and in the Qualificatidirective, where both directives
seem to confuse the legal concepts of cessatiomettation and revocation. Under
international law, cessation refers to the endihgetugee status, pursuant to Article
1C of the 1951 Convention, for the reason thatrimagonal refugee protection is no
longer necessary. Revocation refers to the withdra# refugee status in situations
where a person who has been determined to be geefengages in conduct
subsequent to recognition which comes within thepecf Article 1F(a) or (c) of the
1951 Convention. Cancellation means a decisiomvalidate an earlier recognition
of refugee status, where it is subsequently estadydi that the individual should never
have been recognized, including where he or sheldhmave been excluded from
international refugee protection in the initialtagadetermination procedure. UNHCR
proposes that EU and national legislation and p®ee differentiate among these
concepts and their legal requiremefits.

24 UNHCR, Handbook on Procedures and Criteria for DeterminRefugee Status under the 1951
Convention and the 1967 Protocol relating to thet@& of Refugeedanuary 1992, at:
http://www.unhcr.org/refworld/docid/3ae6b3314.html

% UN General AssemblyConvention on the Rights of the ChiD November 1989, United Nations,
Treaty Series, vol. 1577, p. 3, http://www.unhcr.org/refworld/docid/3ae6b38f0.html.

% UNHCR Executive CommitteeGonclusion on Children at RislConclusion No. 107 (LVIII), 5
October 2007, atttp://www.unhcr.org/refworld/docid/471897232.ht(ExCom Conclusion No. 107
vin.

" See UNHCR, UNHCR Annotated Comments on the EC AbDnective 2004/83/EC of 29 April
2004 on Minimum Standards for the Qualification &tdtus of Third Country Nationals or Stateless
Persons as Refugees or as Persons Who OtherwiselMemational Protection and the Content of the
Protection Granted (OJ L 304/12 of 30.9.2004), &&ary 2005,

at: http://www.unhcr.org/refworld/docid/4200d8354.htmbmment on Article 14 of the Qualification
Directive; UNHCR, Guidelines on International Pigiten No. 3: Cessation of Refugee Status under
Article 1C(5) and (6) of the 1951 Convention raigtito the Status of Refugees (the "Ceased
Circumstances" Clauses), 10 February 2003, HCRG3IP3,




Recast Article 2 does not include a definition darhily members” despite the
references to the term in recast Articles 6 (5),(40 14 (1), 26 (b) and 40 (1) (b).
UNHCR recommends the inclusion of the definition“f@mily member” which is

contained in the proposals amending the Receptiondi@ons Directive, the
Qualification Directive and the Dublin Regulation.

Definitions

- UNHCR welcomes recast Article 2 (b) and (c) exivag the definitions of
“application” and “applicant for international progction” to include both
applications and applicants for refugee and sulasigdprotection. However, to ensure
full compatibility with the 1951 Convention, UNH@Rposes that Member States, in
incorporating this article in domestic legislatioaplace “a third country national on a
stateless person” with “person who is not a citiakthe Member State in question”
- UNHCR welcomes the introduction of Article 2 d&fining applicants with special
needs and recognising that they require speciatgdoral safeguards. This provision
should be supported by a mechanism to identifigoas as possible, applicants with
such special needs.
- UNHCR welcomes the proposed definition of mimordcast Article 2 (I) which
reflects the standard of the Convention on the Righthe Child.
- UNHCR recommends that the recast proposal diffemee among the lega
concepts of cessation, cancellation and revocadios their legal requirements.

- UNHCR recommends the introduction of the stanidad definition of “family
members” as included in the proposals for amendnoérthe Reception Conditions
Directive, the Qualification Directive and the DubRegulation.

4. Scope of the Directive

It is essential that asylum-seekers have accedgetterritory of the State where they
are seeking international protection and to a pfocein which the validity of their
claims can be assessed. Otherwise, persons inoh@&ernational protection will not
be able to benefit from the standards of treatmamolvided for by the 1951
Convention, by other relevant international instemts and/or by EU and national
law, potentially creating the risk of breaches b tprinciple ofnon-refoulement
These essential prerequisites of refugee proteb@we been repeatedly underlined by
the General Assembly of the United Natitthand by the Executive Committee of
UNHCR?

at: http://www.unhcr.org/refworld/docid/3e50de6b4.itmUNHCR, Guidelines on International
Protection No. 5: Application of the Exclusion Céas: Article 1F of the 1951 Convention relating to
the Status of Refugees, 4 September 2003, HCR/GFED

at: http://www.unhcr.org/refworld/docid/3f5857684.html UNHCR, Background Note on the
Application of the Exclusion Clauses: Article 1F thfe 1951 Convention relating to the Status of
Refugees, 4 September 2003, Htp://www.unhcr.org/refworld/docid/3f5857d24.HtnUNHCR, Note

on the Cancellation of Refugee Status, 22 Noverabed,

at: http://www.unhcr.org/refworld/docid/41a5dfd94.html

%8 See, e.g., UN GA Resolutions: A/RES/52/132 of 18cémnber 1997 and A/RES/56/137 of 19
December 2001, GA Resolution A/RES/58/151 of 24r&aty 2004.

? See, e.g., Executive Committee Conclusion No. XLV(ll) para. (h) of 17 October 1997;
Conclusion No. 82 (XLVIII) para. (d) (iii) of 17 @aber 1997; Conclusion No.85 (XLIX) para. (q) of 9




The obligation of states not to retumefouler a person to a territory where his/her
life or freedom would be threatened is the cardipabtection principle, most
prominently expressed in Article 33 of the 1951 @ation. The prohibition of
refoulementpplies to all refugees, including to asylum-segkeose status has not
yet been determined.

The territorial scope of Article 33 (1) is not exily defined in the 1951
Convention. However, UNHCR is of the view that theaning, object and purpose of
Article 33 (1) of the 1951 Convention are unambigai@nd establish an obligation
not to return a refugee or asylum-seeker to a cpuwvitere he or she would be at risk
of persecution or other serious harm, which appliderever a State exercises
jurisdiction, including at the frontier, in the teorial waters, on the high seas or on
the territory of another Staté.

UNHCR therefore supports the forrffaklarification introduced by Article 3 (1)
according to which the APD also applies in theitenal waters of the Member
States. As specified by recast Recital 19, asyleskexs present in the territorial
waters of a Member State should be disembarkedhoah to have their application
examined in accordance with the Directive. HoweUWHCR would like to reiterate
that the responsibility of Member States to granteas to asylum procedures extends
beyond the territory, the borders and territoria@tevs to wherever and whenever a
Member State exercises its jurisdictitn.

Scope of the Directive

UNHCR supports the clarification introduced by Algi 3 (1) stating that the Asylum
Procedure Directive also applies in the territori@hters of the Member States.

5. The determining authority

UNHCR welcomes recast Article 4 (1) introducing tmenciple that a single and
competent determining authority should examineagjflum applications, as recalled
by UNHCR'’s Executive Committee Conclusion No. 8 (xWIl) of 1977.3* A single
determining authority should be responsible forstdiges of the procedure, including,

October 1998; Conclusion No. 87 (L) para. (j) oD8&tober 1999; Conclusion No. 93 (LIll) paras (a),
(b) (i) and (ii) of 8 October 2002.

% This interpretation is supported by Recital 14hef Preamble, which refers to the declaratory eatur
of the decision to recognize refugee status.

31 UNHCR, Advisory Opinion on the Extraterritorial Applicatioof Non-Refoulement Obligations
under the 1951 Convention relating to the StatufRefugees and its 1967 Protocplaras 24, 26
January 2007, alttp://www.unhcr.org/refworld/docid/45f17ala4.html

%2 The Commission had already clarified that the A&iplies also in the territorial waters in: European
Union: European Commissioommission Staff Working Documestudy on the international law
instruments in relation to illegal immigration byeas 15 May 2007, SEC(2007) 691, at:
http://ec.europa.eu/justice_home/doc_centre/imrtimméllegal/doc/sec_2007_691 en.pdf

% See UNHCRHirsi and Others v. Italy - Submission by the Gffiof the United Nations High
Commissioner for RefugeeMarch 2010, athttp://www.unhcr.org/refworld/docid/4b97778d2.html
See also footnote 31.

% UNHCR, Determination of Refugee Statd® October 1977, No. 8 (XXVIII) - 1977, lette(id), at:
http://www.unhcr.org/refworld/docid/3ae68c6e4.html




for instance, the admissibility intervie®t.UNHCR notes, however, that in certain
recast provisions, the language used still refefsampetent authorities®® This may
generate some confusion and needs to be addradsedby replacing this term with
references to the “determining authority” or, ifpappriate, by defining, as relevant,
the notion and the competence of the “competeioaity”.

In line with UNHCR'’s research project on the apgiion of key provisions of the
APD in selected Member Stat&sUNHCR does not consider that the role of single
determining authority should be performed by thikcppborder officials or other law
enforcement authorities. Police authorities in gaehare not trained, equipped or
resourced to conduct the personal interview andhen@applications for international
protection. Placing police in this role may underenthe perception of confidentiality
and impatrtiality which is crucial for creating tbenditions conducive to the complete
disclosure of facts by applicants during the peasamerview. UNHCR recommends
that another independent authority is assignedésigonsibility and role.

UNHCR also welcomes recast Article 4 (1) requirMgmber States to ensure that
personnel who examine applications and take dexssan international protection
receive initial and follow-up training. This would address some of the problematic
issues identified by UNHCR'’s research such as,ifigtance, the fact that three
Member States surveyed do not require interviewersld specific qualifications in
refugee and/or human rights law or to have releeaperience, and do not provide
compulsory training for them after recruitmént.

The provisions of this Article requiring the det@nmg authorities to be prepared and
staffed with sufficient personnel are essentialcpnelitionsto ensure quality and
efficient first instance decisions. Such steps d@ouler alia, reduce the number and
duration of appeals, thus strengthening the effedtise of resources in the asylum
procedure. Member States should also be suppoytéaebEuropean Asylum Support
Office*® (“‘EASO”), which is expected to establish and depetraining* and provide
country of origin informatioff as well as manage and develop the European Asylum
Curriculum?®®

% See footnote 1, Recast Article 30.

% See footnote 1, Recast Article 8 (3), Article 23 (b), Article 32 (2) (b), Article 35 (1), Articl&86
(3) (b), Article 38 (1) and Article 40.

%" See footnote 3, UNHCRmproving Asylum Procedures

% UNHCR, Promotion and Dissemination of Refugee Lpara. 4, 1988, No. 51 (XXXIX) - 1988, at:
http://www.unhcr.org/refworld/docid/3ae68c4378.htidNHCR, General Conclusion on International
Protection para. 0), 12 October 1987, No. 46 (XXXVI) - 1R&at:
http://www.unhcr.org/refworld/docid/3ae68c95c.html

%9 See footnote 3, UNHCRmproving Asylum Proceduresection 5, page 17.

40 European Union: European CommissiBmpposal for a Regulation of the European Parliamand

of the Council Establishing a European Asylum Supg@iffice, COM(2009) 66 final, Article 6,
18.02.2009, at: http://eurlex.europa.eu/LexUriServ/LexUriServ.do
2uri=COM:2009:0066:FIN:EN:PDFThe proposal was adopted in second reading byEtirepean
Parliament the 18 May 2010.

1 Useful guidance on the development of trainingoemgassing the topics mentioned in recast Article
4 (2) could be drawn from the Refugee Status Deteation Section of Refworld at:
http://www.unhcr.org/refworld/rsd.html

2 See footnote 1, Recast Article 9 (3) (b).

43 For more details, please séép://www.asylum-curriculum.eu
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The determining authority

- UNHCR welcomes recast Article 4 (1) introducihg principle that a single and
competent determining authority should examinagylum applications.

- -UNHCR supports the recast provision requiring ivieer States to ensure that
personnel examining applications and taking dedision international protectio
receive appropriate initial and follow-up training.

-]

6. Access to procedure

UNHCR welcomes the amendments introduced by réadiste 6 to enhance access
to procedures for persons seeking internationdeption in line with the case law of
the CIJEUY

UNHCR appreciates that the provisions of recasickrt6 (1), allowing Member
States to require that application be manteperson and/or at a designated pldce
applies without prejudice to paragraphs 5, 6, 7&of Article 6. This permits asylum
seekers in detention and at the border to introdunceapplication in a location other
that the designated place. However, UNHCR proptisgsrecast Article 6 (1) should
provide legal representatives with the possibtlityntroduce an application on behalf
of asylum-seekers who do not have the possibihitgid so (e.g. because they may be
unable for medical reasons).

UNHCR further welcomes recast Article 6 (4) ensgiinat appropriate counselling is
provided to dependent applicants before they cdrisedhe lodging of the application
on their behalf to ensure that they understandntipéication of their choicé?

UNHCR supports recast Article 6 (5) which bringe tAPD in line with the
requirement of Article 22 (1) CR€by giving children the possibility to apply for
international protection on their own, through thearents, or through other family
members.

As with dependent adult asylum-seekers, a childuasyeeker may not be able to
substantiate his/her claim initially. He or she mawyly later develop sufficient

maturity and confidence to report on his/her exgeres. It is therefore important that
appropriate safeguards ensure that the examinatisnbsequent asylum applications

4 Even though it did not involve a person in needirdérnational protection, see for instance
Panayotova and others Minister voor Vreemdelingenzaken en Integrafie327/02, European Union:
European Court of Justice, 16 November 2004, papigR7 (Rights guaranteed by Community Law
requires “a  procedural system _which is easily accessible”) at:  http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX062J0327:EN:HTML

“5 See, Procedural Standards for Refugee Statusrbiegion Under UNHCR's Mandate, Paragraph
3.2.6, 20 November 2003, &ttp://www.unhcr.org/refworld/docid/42d66dd84.html.

6 See footnote 25, Article 22 (1)States Parties shall take appropriate measuresmsure that a
child who is seeking refugee status or who is aw@red a refugee in accordance with applicable
international or domestic law and procedures shatether unaccompanied or accompanied by his or
her parents or by any other person, receive apgedprprotection and humanitarian assistance in the
enjoyment of applicable rights set forth in the gmat Convention and in other international human
rights or humanitarian instruments to which the cs&tates are Parties"lUN General Assembly,
Convention on the Rights of the Child.
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of child dependants, and/or separated child asyeekers, take such constraints into
account.

UNHCR further appreciates and supports the setuafaptees introduced by recast
Article 6 (8) requiring that appropriate training provided to border guards, police,
immigration authorities and personnel of detenfaxilities. UNHCR also welcomes
the requirement that an application for internadloprotection must be registered
within 72 hours so as to shorten the period of llegaertainty and enable asylum-
seekers to benefit from the standard of treatmeaviged for by the Reception
Conditions Directive.

Access to procedure

- UNHCR welcomes the amendments introduced by réaéiste 6 with a view tg
enhancing access to procedures of persons seaeki@gational protection, including
children, in line with the case law of the CourtJaktice.

- UNHCR recommends that a legal representative Ishba given the possibility t
introduce an application on behalf of asylum-seskeho do not have the possibility
to do so.

(@]

7. Information and counseling at border crossing poits and
detention facilities

Information is an essential conditiolm ensure effective access to the asylum
proceduré” UNHCR supports the new provision in recast Artidle requiring
Member States to provide information on proceduiesbe followed at border
crossing points, including transit zones at extieboaders and detention facilities. In
this framework, UNHCR particularly welcomes rec&cital 19 specifying that
officials who first come into contact with persosseking international protection,
including those carrying out surveillance of manii border in the territorial waters,
should receive appropriate training and be abl@rtavide information on how to
access asylum procedures. In line with its positiorextraterritorial responsibility for
non-refoulement® UNHCR notes that this recital should be extendegctmowledge
that the responsibility of Member States to peragtess to asylum procedures
extends wherever and whenever a Member State egerdis jurisdiction over an
asylum-seeker.

UNHCR further welcomes recast Article 7 (2) requiriinterpretation arrangements
to ensure communication between applicants andebogdards or personnel of
detention facilities; and recast Article 7 (3) emsg that organisations providing
advice and counselling to applicaitave effective accest border crossing points
including transit zones and detention facilities.

4’ See UNHCRDetermination of Refugee Statid® October 1977, No. 8 (XXVIII) - 1977, para 8, (i
at:  http://www.unhcr.org/refworld/docid/3ae68c6e4.hitmlIUNHCR, Global Consultations on
International Protection/Third Track: Asylum Proses (Fair and Efficient Asylum Procedures)
Conclusions, letter g), 31 May 2001, EC/GC/01/12,

at: http://www.unhcr.org/refworld/pdfid/3b36f2fca.pdf

“8 See footnotes 31and 33.
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Information and counseling

UNHCR supports the recast Article 7 as an importamd necessary tool to ensure an
effective opportunity for those in need of inteiorl protection to access the
examination procedure.

8. The right to remain pending examination of an appication

UNHCR is concerned that the right to remain in anMder State during the asylum
determination process is currently limited to theration of the first instance
procedure. To ensure compliance with the principlenon-refoulementappeals
should, in principle, have suspensive effect, and tight to remain should be
extended until a final decision is reached on tpplieation. The threats to which
refugees are exposed are serious and often reldtentlamental rights such as life
and liberty. In line with Executive Committee Camgibns No. 8 (XXVIII) of 1977
and No. 30 (XXXIV) of 1983, the automatic applicatiof suspensive effect may be
waived only where it has been established thatafjgest is manifestly unfounded or
clearly abusive. UNHCR has acknowledged additianaleptions could apply with
respect to preliminary examinations in the cassutisequent applications, and where
there is a formal arrangement between States @omswility-sharing with respect to
the determination of asylum claifis.In such cases, a court of law or other
independent authority should review and confirm temial of suspensive effect,
based on a review of the facts and the likelihobsuocess on appeal.

The recast proposal introduces automatic suspeesieet for most appeafS.in line
with this proposal, the right to remain should k&eaded for the duration of the first
instance procedure and for as long as permittea dympetent court.

UNHCR welcomes recast Article 8, which introduoss tlarifications with regard to
the possibility for Member States to surrenderxdraglite applicants for international
protection>!

The principle ofnon-refoulementas provided for in Article 33 (1) of the 1951
Convention and Atrticle 3 of the European ConventiarHuman Right§ (‘ECHR”)
also applies to persons who meet the eligibilityeda set out in the Qualification
Directive, but who have not had their status folynakcognized® This is of
particular relevance to claimants for internatiopadtection. As people who may be
refugees or be eligible for subsidiary protectiapplicants for international protection
should not be returned or expelled pending a fiteaérmination of their statd.In

9 See footnote 9, UNHCRJNHCR Provisional Commentsage 52.

0 See footnote 1, Recast Article 41 (5).

*l See, UNHCR,UNHCR Observations on the European Commission Ralpéor a Council
Framework Decision on the European Arrest Warramd $he Surrender Procedures Between Member
States  (COM(2001) 522 final - 2001/0215 (CNS))1  October 2001, at:
http://www.unhcr.org/refworld/docid/3c6a663f2.html

*2 Council of EuropeEuropean Convention for the Protection of HumarhRigind Fundamentall
Freedoms4 November 1950, ETS 5, attp://www.unhcr.org/refworld/docid/3ae6b3b04.html

® See UNHCR, Non-Refoulement12 October 1977, No. 6 (XXVIIl) - 1977, para. (@
http://www.unhcr.org/refworld/docid/3ae68c43ac.html

% See UNHCRGuidance Note on Extradition and International Refe Protectionpara. 11, April
2008, at: http://www.unhcr.org/refworld/docid/481ec7d92.htmMUNHCR, Problems of Extradition
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line with the above, UNHCR welcomes recast Artigl€2) requiring Member States
not to surrender or extradite a claimant for inédiomal protection to his/her country
of origin pending determination of the application.

The principle ofnon-refoulemenépplies not only with regard to a refugee’s country
of origin, but also any other country where he loe fas reason to fear persecution
related to one or more of the grounds set out itickr 1A (2) of the 1951
Convention, or from where he or she could be semat tountry where there is a risk
of persecution linked to a 1951 Convention grotiia. this framework, UNHCR also
supports recast Article 8 (3) further clarifyingatithe competent authorities must be
satisfied that an extradition decision will notuksn direct or indirect refoulement.

The right to remain

- UNHCR recommends that Article 8 (1) be amendedpdicitly affirm the right to
remain during proceedings at first instance undéra@ter Ill “and for so long as
permitted by a competent court

- UNHCR welcomes recast Article 8 (2) prohibitinfge textradition of a person
claiming international protection to his/her countof origin, pending determination
of the claim.
- UNHCR supports recast Article 8 (3) further cfgiing that the authorities must be
satisfied that an extradition decision will not u#tsn direct or indirect refoulement.

9. The requirements for the examination of the applicdon

Formal time limits for submitting an asylum apptioa may, in their strict
application, result irrefoulementand are therefore inconsistent with international
refugee law. Failure to apply promptly for asylumaynbe an element in the
consideration of the credibility of a claith.However, it should never be the sole
reason for rejecting an application. In UNHCR'’s esience, valid reasons may delay
the filing of a claim. They include, for instand#ness, trauma, lack of access to
information about the means to apply, the needtwsualt with a legal counsellor, or
cultural sensitivities. The possibility of lodgirap asylum claim at any time after
arrival is also essential to enable individualsafaply as refugeesur place The
automatic and mechanical application of time linfigis submitting applications is not
consistent with “the protection of the fundamentalue embodied in Article 3" as
interpreted in the case law of the ECtHRand with international protection
principles®® Therefore, UNHCR welcomes recast Article 9 (1)etlah the reference

Affecting Refugees 16 October 1980, No. 17 (XXXI) - 1980, at:
http://www.unhcr.org/refworld/docid/3ae68c4423.html

% UNHCR, Note on Non-RefoulemenEC/SCP/2, 1977, para. 4, ttp://www.unhcr.org/cgi-
bin/texis/vtx/refworld/rwmain?docid=3ae68ccd10

*® UNHCR, Global Consultations on International Protectionifth Track: Asylum Processes (Fair
and  Efficient Asylum  Procedures) 31 May 2001, EC/GC/01/12, para. 20, at:
http://www.unhcr.org/refworld/docid/3b36f2fca.html

> Jabari v. TurkeyAppl. No. 40035/98, Council of Europe: Europeauf of Human Rights, 11 July
2000, para. 40, alittp://www.unhcr.org/refworld/docid/3ae6b6dac.html

8 UNHCR, Refugees without an Asylum Counir§,October 1979, No. 15 (XXX) - 1979, para. (i), at
http://www.unhcr.org/refworld/docid/3ae68c960.htr8tanding Committee of the UNHCRlote on
International Protection, EC/49/SC/CRP.12, 4 June 1999, para. 18, at:
http://www.unhcr.org/excom/EXCOM/3cc413316.pdf
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to the current Article 23 (4) (i) APD. Article 23) (i) APD at present allows Member
States to channel a claim into an accelerated growedf an applicant for international
protection fails without reasonable cause to makegaplication earlier, having had
the opportunity to do so. In conjunction with A28 (2) APD, Article 23 (4) (i)
APD allows Member States to declare such a claimifestly unfounded.

Under the Qualification Directive, Member States abliged first to assess whether
an applicant qualifies for refugee status beformeeding to examine eligibility for
subsidiary protection status. In UNHCR’s view, stimportant that any application
first be considered under the criteria of the 1@8hvention, and only if these are not
met, under the criteria for subsidiary protec®rUNHCR therefore supports the
formalization of the principle of a single proceefirand recast Article 9 (2),
providing explicitly that all applications for imteational protection will first be
assessed on the basis of the refugee definitiotarmd in the 1951 Convention and,
only if these criteria are not fulfilled, on thedmm of the requirements for subsidiary
protection®*

Accurate, up to date and reliable country of origiformation (COI) from objective
and reliable sources is paramount for quality dec&® Due to the absolute nature of
Article 3 ECHR, the ECtHR has held that it mustda¢isfied that the assessment by
the returning state of an alleged risk of ill treant is “sufficiently supported by, in
addition to the domestic materials, other mater@iginating from reliable and
objective sources® In this context, UNHCR welcomes the introductiof the
EASC* amongst the sources of country of origin informat{recast Article 3 (b)).
UNHCR would also like to draw attention to its ctnynof origin information and
legal database known as “Refworf".

UNHCR welcomes recast Article 9 (3) (b) which, dre tbasis of the principle of
equality of arms and in accordance with the casedfthe CIEU? clarifies that

country of origin information must be made accdssib the applicant and his/her
legal advisor. An applicant for international piiten should receive that information
before the decision is taken in order to have tffeceve possibility to rebut

presumptions that may arise from the use of thermétion. UNHCR also welcomes
recast Article 9 (3) (d) requiring that personngamining the application have the
possibility to seek expert advice on particulauess e.g., medical, cultural, child or

% See footnote 14, Article 2 states thétetson eligible for subsidiary protection” meansttaird
country national or a stateless person who doegjoatify as a refugee..”

% See section 2 oA single procedure.

¢l See footnote 5'All 26 Member States have introduced arrangemefatssingle procedure)”’
European Union: European Commissi@ommission Staff Working Documgpége 25.

2 UNHCR, Country of Origin Information: Towards Enhanceddmtational CooperationFebruary
2004, at: http://www.unhcr.org/refworld/docid/403b2522a.himEuropean Union, Common EU
Guidelines for Processing Country of Origin Inforioa (COI), April 2008, at:
http://www.unhcr.org/refworld/docid/48493f7{2.html

%3 Salah Sheekh v. The Netherlantppl. No. 1948/04, Council of Europe: Europearut@f Human
Rights, para. 136, 11 January 2007 hép://www.unhcr.org/refworld/docid/45cb3dfd2.html.

% See footnote 40.

% At www. refworld.org

% Yassin Abdullah Kadi and Al Barakaat Internatioaundation v.Council of the European Union
and Commission of the European Communiti€s402/05 P and C-415/05 P, European Union:
European Court of Justice, 3 September 2008, at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX085J0402:EN:HTML
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gender issues. However, in line with the princigli@quality of arms and the case law
of the CJEU, any expert advice on particular iss(ekich could include as a further
example language analysis), should be made awailabthe applicant and his/her
legal advisor.

UNHCR also welcomes recast Article 9 (5) obligingiiber States to provide for
rules concerning the translation of documents eelevior the examination of the
application.

The requirements for examination of an application

- UNHCR welcomes recast Article 9 (1) deleting téference to Article 23 (4) (i)
APD, permitting use of accelerated procedures flainecs which could have begn
made earlier.
- UNHCR supports the formalization of the principlfeone single procedure and the
specification that the question of whether the mapit qualifies for refugee status
must be assessed before other protection needss(rActicle 9(2)).
- UNHCR welcomes the introduction of the Europeayldm Support Office amongst
specified sources of country of origin information.
- UNHCR welcomes recast Article 9 (3) (b) clarifyithat country of origin
information must be made accessible to the appliaad his/her legal advisor.
- UNHCR welcomes recast Article 9 (3) (d) requridember States to make expert
advice available to the personnel examining theliappon. However, UNHCR
recommends that the recast Directive should reqaireh expert advice also to [be
made available to the applicant and his/her legéliaor
- UNHCR also welcomes recast Article 9 (5) obligMgmber States to provide for
rules concerning the translation of documents rahvfor the examination of an
application

10. Requirements for a decision

Article 41 of the Charter of Fundamental Rightstbé European Union (“The
Charter”) sets out the “obligation of the admirasitvtn to give reasons for its
decisions™’ UNHCR has consistently expressed its view thadgpaeality decisions
in the first instance lend greater credibility e tfairness and efficiency of the asylum
system overall, including the appeals system. Watiard to negative decisions, the
applicant needs to know the reasons in fact andstathat s/he can take an informed
decision as to whether to exercise any right ofeappand a well-reasoned decision
will inform the specific grounds upon which any eueal appeal should be based. A
sound and well-reasoned first instance decisiorh &fo help to ensure that any
appeal can be decided efficiently without infringjiprinciples of due process or
fairness.

UNHCR therefore welcomes recast Article 10 (2stfindent, ensuring that where an
application for international protection is rejette@ith regard both to refugee status

67 European UnionCharter of Fundamental Rights of the European UnibDecember 2000, Official
Journal of the European Communities, 18 Decembef02@2000/C 364/01), alttp://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:20B3:0389:0403:EN:PDF
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and subsidiary protection, the reasons in factiaraw for the rejection of each form
of status are stated.

UNHCR considers that the grounds for refusal ofigek status should be stated in
the decision, even when another form of statusmderred bringing equivalent rights
and benefits. According to a UNHCR’s recent studyttte application of the AP,

in one Member State, where subsidiary protectiatustis granted offering the same
rights and benefits as refugee status, the redsoribe refusal of refugee status are
made available to the applicant only if and whelbsgliary protection status is
withdrawn. In UNHCR’s view, such reasons should dreen at the time of the
decision, thus enabling the applicant to responchegtiately to a refusal of refugee
status or subsidiary protection. In this framewddiHCR welcomes recast Article
10 (2), deleting the provision allowing Member $g&to refrain from stating reasons
for denying refugee status, where the applicargrated a status which offers the
same right and benefits.

With regard to positive decisions, a reasoned detisould also assist with decision-
making at a later stage concerning any applicabaenew the validity of a residence
permit or any potential application of the cessatidauses. In this framework,
UNHCR recommends that the recast Article 10(2%t findent, be modified to require
also that positive decisions state the reasoracinand law.

The obligation to provide information on how to bage a negative decision is an
important procedural safeguard. UNHCR regrets thet important guarantee is
undermined by recast Article 10 (2) second indeitich provides for a potentially

problematic exception in cases where the decisiag be “available by electronic

means™® UNHCR notes that it will be extremely difficult tascertain whether

information made available electronically is acdassto a particular applicant, and it
certainly cannot be assumed that information postedthe internet in a limited

number of languages will in fact be accessiblditasylum-seekers.

UNHCR supports recast Article 10 (4) which, in aclamce with recast Recital 22,
ensures that that the examination procedure is eyesehsitive. The provision

requires issuance of a separate decision to theoparoncerned when disclosure of
the person’s particular circumstances to membersissher family may jeopardize

his/her interests.

% See footnote 3 UNHCRmproving Asylum Proceduregage 16.
%9 Cathryn CostellpThe European Asylum Procedures Directive in L&mtext,Research paper No.
134, November 2006, page 27, latp://www.unhcr.org/4552f1cc2.html
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Requirements for a decision

- UNHCR welcomes recast Article 10 (2), first indeensuring that where an
application for international protection is rejectavith regard to both refugee status
and subsidiary protection, the reasons in fact amdaw for the rejection of each
status are stated.

- UNHCR welcomes recast Article 10 (2) deleting phavision that allows Memb
States not to state the reasons for not grantirffgge status where the applicant is
granted a status which offers the same right antebts.

- UNHCR recommends that recast Article 10 (2)t fimdent, be modified to ensure
that positive decisions also state the reasongjfanting either refugee status or
subsidiary protection.

- UNHCR recommends that recast Article 10 (2), sddadent, unnecessarily
providing an exception to the obligation to provideormation on how to challenge|a
negative decision, be deletéd.
- UNHCR supports recast Article 10 (4) ensuringtthaeparate decision be issued to
a person when disclosure of particular circumstante members of his/her family
may jeopardize his/her interests.

D
.=

11. Guarantees for applicants

UNHCR considers it necessary to provide informatimn every applicant for
international protection in a language that he be sctually understands. The
information should be provided at the earliest gidlesnoment in the procedure and
include information on the purpose and significarafethe personal interview.
Assumptions that an asylum-seeker speaks or uadésthe official language of his
or her country of origin may be incorrect. Due be ftundamental character of the
non-refoulemenprinciple in international law, enshrineder aliain Article 33 of the
1951 Convention and Article 3 ECHR, all the safegaand guarantees provided for
in the ECHR" — which form an integral part of the general pijites of EU lav --
should apply to all applicants for internationabtection’® In the criminal law

0 See footnote 3, UNHCRmproving Asylum Procedurgpage 84.

L See footnote 52, Council of EurofigGHR

2 The CJEU held that{“.] according to settled case-law, fundamental tigform an integral part of
the general principles of law, whose observanceQbert ensures. For that purpose, the Court draws
inspiration from the constitutional traditions coramto the Member States and from the guidelines
supplied by international treaties for the protectiof human rights on which the Member States have
collaborated or to which they are signatories (seethat effect, Case 44/79 Hauer [1979] ECR 3727,
paragraph 15). The ECHR has special significancthat respect (see, among others, Case C-274/99
P Connolly v Commission [2001] ECR I-1611, paradrap/, and Case C-94/00 Roquette Fréres
[2002] ECR 1-9011, paragraph 25)"Booker Aquaculture Ltd v The Scottish Ministés20/00 and
C-64/00, European Union: European Court of Justit@, July 2003, para. 65, ahttp://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX08PJ0020:EN:HTML

"3 Similarly, some expert commentators consider AeticECHR (Right to a fair trial - concerning only
civil and criminals proceedings), as applying tb B rights, including administrative proceedings
such as asylum procedures See John Bafmésanual for Refugee Law Judges relating to Europea
Council QD 2004/83/EC and European Council ProcedguDirective 2005/85/EC2007, page 54
which states that[i]t is important also to emphasise that the ECashnot accepted the limitation
which the ECtHR placed upon the extent of its dlicison by classifying asylum and immigration
claims as claims to which Article 6 ECHR did noplp The effect of bringing the issue of effective
protection onto a Community law base is, thereftweincrease the scope of the protection offered to
claimants to include Article 6 ECHR rights.”
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context, it is noted that guarantees expressedrircld 5 (2) and 6 (3) (a) of the
ECHR provide that a person arrested or charged evithinal offences has the right
to be “[..] informed promptly, in a language which he underds]...J. ™

While UNHCR appreciates that two exceptions havenbmtroduced to safeguard
children’s rights and the right to be hedtdJNHCR recommends modifying recast
Article 11 to ensure that information is providedthe applicant in a language s/he
demonstrably does understand.

Specific information on any particular procedures ¢hildren and applicants with
special needs should be also provided.

UNHCR welcomes the strengthening of the right tdveard through the extension of
the possibility to resort to the services of arelipteter during the admissibility
interview'® provided for by recast Article 11 (1) (b). Howevbased on UNHCR’s
findings in its research oimproving Asylum Proceduréérecast Article 11 (1) (b)
should be amended to provide that all applicandsive the services of an interpreter
as necessary when informed of the decision on fipdication. In addition, recast
Article 11 (1) (b) should specify that applicantsogld receive the services of an
interpreter whenever necessary to submit their agpe

At all stages of the procedure, including at then&gibility stage, applicants for
international protection should receive guidancg aavice on the procedure and have
access to legal counsel. Where free legal aid adable, applicants for international
protection should have practical means of accessitocase of nee® UNHCR's
mandate requires prompt and unhindered accessytanaseekers and refugees
wherever they ar& Therefore UNHCR welcomes recast Article 11 (1)gividing
that applicants for international protection shoudd given the opportunity to
communicate with UNHCR or with any other organiaatproviding legal advice or
counseling.

UNHCR supports the modification introduced by reécadicle 11 (1) (e), removing

the possibility for Member States to refrain fromforming applicants for

international protection of the result of the demswhere free legal assistance is
available. However, UNHCR reiterates that the imfation on the result of the

decision should be provided in a language thatfi@icant actually understands. In
this context, specific procedural safeguards ae akcessary for children. Decisions
need to be communicated to children in a languageiraa manner they understand.
Children need to be informed of the decision inspar in the presence of their
guardian, legal representative, and/or other sugpenson, in a supportive and non-
threatening environment. If the decision is negatparticular care will need to be

" See footnote 52, Council of EurofigGHR

5 See footnote 1, Recast Articles 14 (3) (c) and5}1a).

% See footnote 1, Recast Article 30.

" See footnote 3, UNHCRmproving Asylum ProcedureSection 3page 48-54.
8bid., page 86.

" See footnote 47, UNHCHRGlobal Consultationspara. VIl letter g).

% See footnote 1, Recast Article 25.
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taken in delivering the message to the child analagxing what next steps may be
taken in order to minimize psychological stresfam?®*

Guarantees for applicants

- UNHCR recommends modifying recast Article 11nsuee that all information must
be provided to the applicant in a language s/ha@iakty understands.
- UNHCR welcomes the extension of the possibilityesort to the services of an
interpreter during the admissibility interview. Hewer, recast Article 11 (1) (b)
should be amended to specify that an applicantivesehe services of an interpreter
whenever necessary for submitting an appeal t@gpeal authority*>

12.  Obligations of the applicant for asylum

UNHCR supports the introduction of an additionalligdtion for applicants to
cooperate with the competent authority in estabigghthe elements of their
applications for international protecti6h.n line with its view that the Directive
should refer to a single determining authority, UBRI recommends this wording
replace the current reference to “competent autfiori

UNHCR welcomes recast Article 12 (2) (d) providihgt any search of the applicant
be undertaken in a gender-sensitive manner. In UR'E@iew, searches should be in
accordance with law, conducted for a legitimatesotiye and be carried out in a way
which is necessary and proportionate to its objecincluding in cases where persons
refuse to cooperate. This approachnggr alia, in line with Article 8 of the European
Human Rights Convention.

Obligations of the applicant for asylum

- UNHCR supports the introduction of an additiomdlligation for the applicant t
cooperate with the “determining authority” (in pla®f “competent authority”).

- UNHCR welcomes recast Article 12 (2) (d) provigdihat any search be undertaken
in a gender-sensitive manner.

(@)

13. Personal interviews

The examination of applications for internationabtpction should allow for a
personal interview before the determining authdfityn this contexf®> UNHCR
welcomes recast Article 13 (1), requiring thattla# interviews on the substance of an
application are conducted by representatives ofd#termining authority. However,

81 UNHCR, Guidelines on International Protection No. 8: Chiddylum Claims under Articles 1(A)2
and 1(F) of the 1951 Convention and/or 1967 Proteoetating to the Status of Refuge@8 December
2009, HCR/GIP/09/08, para. 77, http://www.unhcr.org/refworld/docid/4b2f4f6d2.html

82 UNHCR suggests the following wordint(b) they shall receive the services of an intetprefor
submitting their casencluding their appeal, to the competent authorities whenever necessaty....

% See footnote 24, UNHCR{andbook

84 See footnote 47, UNHCRGlobal Consultationspara. VII letter h). “...[T]he examination of
applications for refugee status should in the finstance allow for a personal interview, if possib
before the decision-makers of the competent body ....

% See section 5 ofihe determining authority
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considering that the certification of a claim aadmissibl& may lead to violation of
the non-refoulemenprinciple, UNHCR is of the view that the determmigiauthority
should also conduct the admissibility interviéiin order to ensure that the decision
is made on the basis of the best available infdomaind evidence. This should be
specified in the recast proposal.

UNHCR supports recast Article 13 (1), second indaritoducing the obligation to
give each adult dependant the possibility to previdrther submissions beyond the
interview with the principal applicafit. This provision goes some way towards the
objective of recast Recital 22, requiring that ekation procedure should be gender-
sensitive as well as with the right to be heardorination may emerge during an
interview with dependants indicating that they tlkeimes have a valid fear of
persecution or serious harm. In such cases, theylgHie offered the opportunity to
have their claims considered separately. This winddease the efficiency of status
determination procedures, as potential claims @eatified and examined as early as
possible. UNHCR understands that this is the meaoirithe last part of recast Article
13 (1), second indent, requiring that adult depandapplicants be given the
possibility to be interviewed in private on theppdications.

The right of children to express their views angéaoticipate in a meaningful way is
also important in the context of asylum procedd?PddNHCR considers that recast
Article 13 (1), third indent, should be modifiedrender mandatory the obligation for
Member States to establish in national legislatiat all children are granted the right
to an interview and that the interview should obé/conducted when it is in the best
interest of the child, and with child-appropriategedures.

In the context of an asylum procedure, where somagpends on the testimony of an
individual, the personal interview often provestical to the decision. In line with
Executive Committee Conclusion No. 8 (XXVIII) of 7B and 30 (XXXIV) of
1983 all claimants should, in principle be granted hwssibility of a personal
interview?" unless the applicant is unfit or unable to attandinterview owing to
enduring circumstances beyond his or her contrbke Tight to be heard and of
defence are part of the general principles of EW.faThis view is supported by

% See footnote 1, Recast Article 29.

87 See footnote 1, Recast Article 30.

8 UNHCR, Procedural Standards for Refugee Status Determinatinder UNHCR's Mandatgara.
3.2.6, 20 November 2003, &ittp://www.unhcr.org/refworld/docid/42d66dd84.html

8 See footnote 25, Article 12, UN General AssemBlgnvention on the Rights of the Child

% UNHCR, The Problem of Manifestly Unfounded or Abusive &pfibns for Refugee Status or
Asylum 20 October 1983, No. 30 (XXXIV) - 1983, para e) ), i at
http://www.unhcr.org/refworld/docid/3ae68c6118.html

L Council of Europe: Parliamentary AssembResolution 1471 (2005) on Accelerated Asylum
Procedures in Council of Europe Member StatésOctober 2005, 1471 (2005), para 9.10.2, at:
http://www.unhcr.org/refworld/docid/43f349e04.html

%2 See for instancBopropé where the CJEU held thaB6. Observance of the rights of the defence is a
general principle of Community law which appliesen the authorities are minded to adopt a
measure which will adversely affect an individual.

37. In accordance with that principle, the addesss of decisions which significantly affect their
interests must be placed in a position in whictytban effectively make known their views as regards
the information on which the authorities intendbiase their decision. They must be given a sufficien
period of time in which to do so (see, inter atmmmission v Lisrestal and Others, paragraph 24 an
Mediocurso v Commission, paragraph 36).
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Article 41 of the Chartéf providing for the “right to good administration”hich
includes the “right of every person to be heardotgeany individual measure which
would affect him or her adversely is taken”. Thougticle 41 of the Charter is only
applicable to measures of the institutions and é®di the EU, “this does not prevent
it being invoked where Member States implement &€’ P* Considering the above,
UNHCR strongly supports recast Article 13 (2) delgtthe possibility to derogate
from basic principles and guarantees of Chaptar the current APD by omitting the
personal interview.

UNHCR supports recast Article 13 (2) (b) requesting “competent authority” to
consult a medical expert to establish whether aition precluding an interview is
temporary or permanent. UNHCR notes, in accordawiid the objective of
designating a single determining authority, that tiprovision should read
“determining” rather than “competent” authority.

Personal interviews

- UNHCR welcomes recast Article 13 (1) requiringttlall the interviews on the
substance of an application be conducted by reptesges of the determining
authority.
- UNHCR recommends that the determining authorhpusd also conduct the
admissibility interview.
- UNHCR supports recast Article 13 (1), second mdetroducing theobligation to
give each adult dependant the possibility to previdrther submissions beyond the
interview with the principal applicant.
- UNHCR considers that recast Article 13 (1) thirddémt should be modified [to
render mandatory the obligation for Member States establish in national
legislation that all children are granted the righo an interview and that the
interview should only be conducted when it is mblest interest of the child, and with
child-appropriate procedures.

[...]49. The purpose of the rule that the addresskan adverse decision must be placed in a pasitio
to submit his observations before that decisiorad®pted is to enable the competent authority
effectively to take into account all relevant imfation. In order to ensure that the person or
undertaking concerned is in fact protected, theppsge of that rule is, inter alia, to enable them to
correct an error or submit such information relagito their personal circumstances as will argue in
favour of the adoption or non-adoption of the diecisor in favour of its having a specific content.

50. Accordingly, respect for the rights of theestefe implies that, in order that the person erditie
those rights can be regarded as having been placeal position in which he may effectively make
known his views, the authorities must take not#) ali requisite attention, of the observations mad
by the person or undertaking concernedSopropé — Organizacdes de Calcado Lda v Fazenda
Puablica, C-349/07, European Union: European Court of dasti7, 18 December 2008, http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX08ZJ0349:EN:HTML

% See footnote 6Gharter of Fundamental Rights

% See footnote 69, Costelldhe European Asylum Procedures Directive in Legait€xt page 26.

% In the detailed explanation to the recast propoda Commission refer to the “determining
authority”. European Union: European Commissiétrpposal for a Directive of the European
Parliament and of the Council on minimum standasdsprocedures in Member States for granting
and withdrawing international protection (RecastNREX 21 October 2009, COM(2009) 554 final,
at: http://reqister.consilium.europa.eu/pdf/en/09/s81¥1959-ad01.en09.gdbee also section 5 on The
determining authority above.
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- UNHCR strongly supports recast Article 13 (2)edielg the possibility to derogate
from basic principles and guarantees of Chapten lihe current APD by omitting the
personal interview.

- UNHCR supports recast Article 13 (2) (b) requegtthe “competent authority” {
consult a medical expert to establish whether ad@@mn precluding interview i
temporary or permanent. UNHCR notes that, to badoordance with the princip|e
of a single determining authority, the provisioroshd read “determining” rather
than “competent” authority.

n O

14. Requirements for a personal interview

UNHCR supports the amendments introduced by re®dstie 14 (3) (a) which, in
line with recast Article 4° delete the word “sufficiently” thus requiring thete
person conducting a personal interview be competddHCR would suggest that, in
order to make the recast proposal more consistétht tve principle of a single
determining authority, the word “person” be repthd®y “officer of the determining
authority”. UNHCR also supports the recast proposhich, in line with recast
Recital 22, requires the interviewer to be competentake gender into account
amongst the circumstances surrounding the appmitatAlong the same lines,
UNHCR also welcomes the introduction of the podisybio have an interviewer who
is of the same sex as the applicdnt.

UNHCR has observed that in a number of Member State specific professional
gualifications are required for interpreters; andat least one Member State, there is
no official procedure to recruit interpreters, r@oe there job descriptions setting out
minimum qualifications® UNHCR’s research revealed widespread misconduct
involving interpreters in personal interviews asllvees serious shortcomings in the
ability of interviewers to work efficiently with amanage the conduct of interpreters.
UNHCR researchers witnessed cases where interpreteitted to interpret some of
the applicants’ statements, as well as where irgggs extensively modified the
statements of the applicants by paraphrasing gtaiements. UNHCR also observed
interpreters who added their own comments or paifsobservations, and who
responded to questions on behalf of the applidarg.number of cases, the interpreter
took over the role of the interviewer and askeddpplicant questions, or explained
aspects of the procedure. On one occasion, UNHGRegsed an interpreter tell an
applicant the reasons to state in the applicatibanafilling out the application form.
In addition, UNHCR observed several interviews ihich the interpreters did not
possess an adequate command either of the langfidge Member State or that of
the applicant. Therefore, UNHCR welcomes recastickert 14 introducing a
requirement that the interpreter should be competen

% Recast Article 4 requires, that the personnelhef determining authority are trained, including in
interviewing techniques and cross-culture commuitnaas well as in gender, trauma and age
awareness.

” UNHCR, Guidelines on International Protection No. 1: Gen&elated Persecution Within the
Context of Article 1A(2) of the 1951 Convention /andts 1967 Protocol Relating to the Status of

Refugees 7 May 2002, HCR/GIP/02/01, para. 36 ii), at:
http://www.unhcr.org/refworld/docid/3d36f1c64.htmUNHCR, Refugee Women and International
Protection 5 October 1990, No. 64 (XLI) - 1990, para. a) ) iii at:

http://www.unhcr.org/refworld/docid/3ae68c441f.html
% See footnote 3, UNHCRmproving Asylum Proceduregages 28-46.
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Effective communication with the applicant is aisesdial prerequisite for a fair and
effective asylum procedure. UNHCR considers it ssagy to communicate in the
asylum procedure with every applicant for interoadl protection in a language
which he or she actually understadd&INHCR therefore welcomes recast Article 14
(c) requiring Member States to communicate withapplicant in a language that s/he
understands and in which s/he is able to commumicktarly. However, UNHCR
would like to reiterate that the same wording stidag used also in recast Article 11
(a) and (e).

Claimants should be informed of the possibility Have interpreters of the same
sex'® Hence, UNHCR welcomes recast Article 14 (3) (¢)aducing the obligation
for Member States, to provide, whenever possilsiengerpreter of the applicant’s sex

of the applicant if the applicant so requests.

UNHCR also supports the introduction of requirerseaitmed at ensuring that the
special needs of children are addressed.

The fact that interviewers may visibly representiqeyp border authorities or other
enforcement agency, may undermine the perceptiaomfidentiality and impartiality
that is essential to creating conditions condutiviine complete disclosure of facts by
applicants during the personal interview. Applisantay fear and/or lack trust as a
result of their experiences in their country ofgori An interview conducted by
uniformed personnel may trigger or exacerbate fprasimatic stress disorder in
applicants who have suffered persecution or set@us at the hands of the police,
military or militarized groups in their countrie$ arigin. UNHCR therefore supports
the requirement introduced by recast Article 14((3)requiring that the person who
conducts the interview on the substance of theiegipn for international protection
does not wear a uniform. However, the same req@n¢rshould be applied also to
the admissibility interview.

With regard to children, appropriate communicatioethods need to be selected for
the different stages of the procedure, includirgydsylum interview. These methods
need to take into account the age, gender, culhaekground and maturity of the
child as well as the circumstances of the flight arode of arrival. Useful, non-verbal
communication methods for children might includayphg, drawing, writing, role-
playing, story-telling and singing. Children witlsdbilities require “whatever mode
of communication they need to facilitate expressihgir views”®® UNHCR
welcomes recast Article 14 (3) (e) requiring timerviews with minors are conducted
in a child-friendly manner.

% See Section 11on Guarantees for applicants.
190 5ee footnote 97, UNHCRGuidelines on International Protection No.dgra. 36 iii).
101 See footnote 81, UNHCRGuidelines on International Protection No. &ra. 71.
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Requirements for a personal interview

- UNHCR supports the amendments introduced by tedile 14 (3) (a) deletin
the word “sufficiently” thus requiring that the pswn conducting a personal
interview is competent.
- UNHCR recommends that in recast Article 14 (3), the word “person” be
replaced by “officer of the determining authority”.
- UNHCR welcomes the introduction of the possipilit have an interviewer wholis
of the same sex as the applicant.
- UNHCR welcomes recast Article 14 introducing guieement that the interpreter
should be competent.
- UNHCR welcomes recast Article 14 (c) requiringnvber States to communicate
with the applicant in a language that s/he undemdtaand in which s/he is able|to
communicate clearly. However, the same wording lshtw@ used also in recast
Article 11 (a) and (e).

- UNHCR supports the requirement introduced by sedarticle 14 (3) (d) for th
person who conducts the interview on the substaoicethe application fo
international protection not to wear a uniform. Hever, the same requirement
should be applied also to the admissibility intewi
- UNHCR welcomes recast Article 14 (3) (e) ensutimg interviews with minors are
conducted in a child-friendly manner.

©

=

15. Content of a personal interview

UNHCR in its recent research observed interviewgrehthe applicants were not
allowed to present the grounds for their applicaiio a comprehensive manriéf.
Against this background, UNHCR supports recast chatil5 specifying, in
accordance with Article 4 of the Qualification DOitive, the basic content
requirements of the personal intervi&W. This safeguard, along with others
introduced in the APD recast, would contribute he effectiveness of a fair and
efficient procedure, and potentially reducing tleeah to challenge a wrongful refusal
on appeal.

Content of a personal interview

UNHCR supports recast Articles 15 specifying theibaontent requirements of the
personal interview.

16.  Transcript and report of personal interviews

In the examination of a claim for international {@ation, the oral testimony of the
applicant is crucial. The failure to record accelatand fully the applicant’s

testimony may result in an erroneous decision. Thisot in the interest of Member
States, as an inaccurate record of the contentheofpersonal interview is liable to
challenge upon appeal. For the applicant, sucloeepural failure carries the risk of
refoulementn breach of international law. The current APDuiees that the written

report contain “at least the essential informatiegarding the application”. UNHCR

192 5ee footnote 3, UNHCRmproving Asylum ProcedureSgction 5, page 69.
193 See footnote 14, European Union: Council of theoRean UnionQualification Directive
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is concerned that some Member States have intetbreissential information” as
giving the interviewer discretion to determine whiparts of the applicant’s
statements are worthy of recording in the writtepart, with the result that the report
is only a summary of the oral evidert@This may result in relevant oral evidence
not being recorded, and/or the meaning and accuwhstatements being unwittingly
altered.

In this framework, UNHCR supports the replacemdntwrent Article 14 with new
provision requiring the transcription of every paral interview.

Verifying the contents of the report of a persangrview is useful, not only to avoid

misunderstandings, but also to facilitate the fitaiion of contradictions. Article 8 of

the Charte!® requires that all persons have the right of actestata which have

been collected concerning him or her, and to ngstifch data. In line with the above,
UNHCR supports recast Article 16 (2) providing thessibility for the applicant to

make comments and/or provide clarification withahto any mistranslations or
misconceptions in the transcript. UNHCR understatiolst, in order to make

comments to the transcript, its content needs teehd to him/her, if necessary, with
the assistance of an interpreter. UNHCR also wedsoracast Article 16 (5) ensuring
the applicant has timely access to his/her datddmg the transcript and the report
of the interview.

Transcript and report of personal interviews

- UNHCR supports the replacement of current Articke With a new provision
requiring a mandatory transcription of every perabmterview.
- UNHCR supports recast Article 16 (2) providing fiessibility for the applicant to
make comments and/or provide clarification with aehto any mistranslations or
misunderstandings in the transcript.
- UNHCR also welcomes recast Article 16 (5) ensuting applicant has timely
access to his/her data, including the transcripd &ime report of the interview.

17. Right to legal assistance and representation

In UNHCR'’s view, the right to legal assistance ae@resentation is an essential
safeguard. Asylum-seekers are often unable to utate cogently the elements
relevant to an asylum claim without the assistarf@e qualified counselor, as they are
not sufficiently familiar with the precise grounfis the recognition of refugee status
and the legal system of a foreign country. Qudetal assistance and representation
is, moreover, in the interest of States, as it balp to ensure that international
protection needs are identified accurately andyedithe efficiency of first instance
procedures is thereby improved.

UNHCR strongly supports recast Article 18 introdrithe obligation for Member
States to provide, upon request, free legal assistat first instance. However
UNHCR recommends that consideration be given toifyiad recast Article 18 (2)

to remove the possibility to limit free legal asaige in first instance to the provision

194 See footnote 3, UNHCRmproving Asylum Proceduregage 41.
195 See footnote 67, European Uni@harter.
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of information on the procedure and to the explanabf reasons in fact and in law in
the case of a negative decision. Free legal assstm first instance should ideally
also encompass the preparation of procedural dauisnmend legal representation,
including participation in the personal interview.

To clarify the language, UNHCR further recommendsracting the wording of
recast Article 18 (3) (b) as followsofily te for the servicesof legal advisers and
other counselors specifically designated by natidaa to assist and/or represent
applicants for international protection”.

UNHCR recognizes and supports recast Article 21 gividing for free legal
assistance to unaccompanied children. However, URIlFE€ommends that adequate
provision should additionally be made for asylurelsas with special needs (victims
of torture and other traumatic experiences), whoegaly require additional legal
assistance. This would respect the principled divies behind recast Article 20 on
applicants with special needs.

Right to legal assistance and representation

- UNHCR recommends that consideration be givenddifying recast Article 18 (2
to remove the possibility to limit free legal assige at first instance to the provision
of information on the procedure and to the explarabf reasons in fact and in law
in the case of a negative decision. Free legal ségsce in first instance shou|d
ideally also encompass the preparation of procetudacuments and lega
representation, including participation in the pensl interview.

- UNHCR further recommends correcting the wordifigezast Article 18 (3) (b) a
follows: “only 4e for the services of legal advisers and other counselors specifycall
designated by national law to assist and/or repn¢sapplicants for international
protection.”
- UNHCR supports recast Article 21 (4) providing fivree legal assistance to
unaccompanied children. However, UNHCR recommehds @adequate provision
should additionally be made for asylum-seekers spicial needs.

[72)

18.  Guarantees for unaccompanied minors

UNHCR welcomes recast Article 21 which considerahbiges procedural safeguards
for unaccompanied children in the asylum procedures

UNHCR specifically welcomes the deletion of recasticle 21 (2) (b) and (3).
However, UNHCR regrets that other exceptions to tidigation to appoint a
representative for a separated/unaccompanied baNeé been maintained. UNHCR
recommends a generous approach to separated/ur@enwiech children who have
become adults during the course of the asylum poee States should also seek to
eliminate unnecessary delays that would result amild becoming adult during the
procedure. As regards the exception under recastld21 (2) (b), the fact that a
child applicant is or has been married does noessarily indicate that he or she is
not in need of a representative to assist in sdimgitin asylum claim. Marriage is
lawful at a very young age in some countries, andat necessarily related to the
maturity of the child. Moreover, some child apphtamay have complex claims for
which the assistance of a legal representativearsicplarly important, including
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claims related to domestic violence or forced nagei where the marriage may even
itself be linked to the fear of persecution. In UBIR's view, this provision in Article
21 (2) (b) should therefore be deleted.

UNHCR supports the amendments to the current ARDdnced by recast Article 21
(5). The amendments considerably increase guasargésed to age assessment. It is
widely acknowledged by experts that age assessmesuibject to a considerable
margin of error. Age assessment needs to be partcomprehensive evaluation that
takes into account both the physical appearancehengsychological maturity of the
individual. It is important that such assessmeméscanducted in a safe, child- and
gender-sensitive manner with due respect for hurdamity. The margin of
appreciation inherent to all age-assessment methedds to be applied in such a
manner that, in case of uncertainty, the individwall be considered a child.
Furthermore, it should be explicitly provided intipaal legislation that persons
claiming to be children should be provisionally atied as such, until an age
determination has taken place.

Guarantees for unaccompanied minors

UNHCR recommends deleting recast Article 21 (2)pfioyviding an exception to the
obligation to appoint a representative for a segatdunaccompanied child when s/he
is married or has been married.

19. Detention

In the framework of the recasting process of thduas instruments, the Commission
has decided to regulate the detention of asylurkessen the Reception Conditions
Directive, as it applies to all asylum applicamtsall asylum-related procedures. This
choice will ensureinter alia, coherence and consistency.

UNHCR supports the proposal to provide for furtmegulation of detention in the
recast RCD'%°

20.  Explicit withdrawal of an application

UNHCR is concerned that the APD permits MembereSta reject an application

simply because it has been explicitly withdrawndécision to reject an application

for international protection should only be issuelden there has been a complete
examination of an application and it has been detexd that the applicant is not in

need of international protection. A decision toeotjthe application should not be
issued when there has been no examination of thigsnoé the application because

the applicant has explicitly withdrawn the applioat Such withdrawal may occur

either before s/he has substantiated the applicatiaccordance with Article 4 of the

Qualification Directive, and/or before the determgauthority has assessed all the
relevant facts and circumstances and complete@thmination in accordance with

Article 4 of the Qualification Directive.

106 See footnote 19.
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Consequently, UNHCR recommends modifying recasickrt23 (1) to remove the
possibility given to Member States to reject anliappon in case of withdrawal.

In case of withdrawal, UNHCR recommends that Menfbiates take a decision to
discontinue the examination, or discontinue themération of the application

without taking a decision, and enter a correspandiote in the applicant’s file.

Findings of UNHCR’s recent study highlight that teerwhelming majority of the

Member States surveyed use one of these two opfibns

Explicit withdrawal of an application

- UNHCR recommends modifying recast Article 23 (1delete the possibility given
to Member States to reject an application in calseithdrawal.

- In case of withdrawal, UNHCR recommends that MenSitates take a decision to
discontinue the examination, or discontinue then@ration of the application
without taking a decision, and enter a correspogduote in the applicant’s file.

21. Implicit withdrawal of an application

UNHCR has expressed its concern about the provisiocurrent Article 20 APD
permitting Member States to reject an applicatiesaduse of non-compliance with
procedural obligations. This is permitted “on thasis that the applicant has not
established an entitlement to refugee status”. NHOR’s view, an applicant for
international protection may fail to comply withpaating or other requirements for a
variety of reasons, which do not necessarily ingica lack of protection needs.
UNHCR considers that a negative decision on aniggipn for international
protection should only be issued when there has beeappropriate examination of
all the relevant facts, based on which it is deteedh that the applicant is not a
refugee or does not qualify for subsidiary protctiin UNHCR'’s view, a claim may
be implicitly withdrawn for a variety of reasons i are not necessarily related to a
lack of protection needs. A time limit on the reonjog of a claim creates the risk that
existing protection needs are not examined andgrezed. Therefore, UNHCR
welcomes recast Article 24, removing the possibild reject a claim because it is
deemed implicitly to have been withdrawn; deletthg provision permitting time
limits for the reopening of a claim; as well as élienination of the possibility to treat
as a subsequent application the claim of an apyiliedo reports again after his/her
claim has been discontinued.

197 See footnote 3, UNHCRmproving Asylum Procedurgpage 45.
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Implicit withdrawal of an application

UNHCR welcomes recast Article 24 deleting the fil#tyi to reject a claim because
it is deemed to have been withdrawn; deleting tloeipion permitting time limits foy
the reopening of a claim; as well as the deletidntlee possibility to treat as g
subsequent application the claim of an applicantowleports again after the
examination of his/her claim has been discontinued.

22. Collection of information

Member States must observe and comply with gemgexhational legal standards on
data protection, including EU law on the processigersonal data, in the conduct
of their asylum procedures. Confidentiality in asgl procedures is critically
important, as the unauthorized disclosure of inffan regarding an individual
application for international protection -- or tfaet that an application has been made
-- to third parties in the country of origin or elghere could endanger: family
members or associates of the applicant; the amplicathe event of return to the
country of origin; and/or the applicant in the h8sate. Finally, this may result in the
applicant becoming a refugeser place Article 22 of the current APD provides that
Member States shall not “directly” disclose infotroa about the applicant, nor seek
information, in a way that could result in the ghe actor of persecution being
informed “directly” of the application. The effica®f this provision as a safeguard
appears undermined by the use of the word “dire¢t} UNHCR’s research has
showed that most of the Member States surveyed tramsposed Article 22, and
have offered a higher standard of protection in tnoases, by omitting the word
“directly” from their national law® In this framework, UNHCR welcomes the
proposal in recast Article 26 to delete the terméttly”.

Collection of information

UNHCR welcomes recast Article 26 deleting the wddudectly”.

23. Examination procedure

UNHCR underlines the interest of all parties inweig efficient, as well as fair,
asylum procedures. In this connection, UNHCR suggptire introduction by recast
Article 27 (3) of a six-month time limit to concladhe procedure. As remarked by
the Commission, this requirement emergeter alia, from the case law of the Court
of Justice of the EU The right to have “his or her affair handled [...jthin a
reasonable time” is also set out by Article 41he Charter, which according to some

198 Council of Europe: Committee of Ministefyenty Guidelines on Forced RetutMay 2005, at:
http://www.unhcr.org/refworld/docid/42ef32984.htndee in particular Guideline 12, para. 4: “In
particular, the host state should not share inftionaelating to the asylum application.”

199 see footnote 3, UNHCRmproving Asylum Procedurgpage 50.

110 See footnote 44, Rights guaranteed by Community temquire a procedural system which is [...]
capable of ensuring that the persons concernedhaie their applications dealt with objectively and
within a reasonable time .".PanayotovaCase C-327/02.
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expert commentators, can be “invoked where MemipetieS implement EC law!
including in asylum procedures.

In order to limit the optional clauses resultingnon-harmonized implementation of
the APD, UNHCR recommends modifying recast Artidé (4), last indent, to

stipulate in the Directive the consequence of failto adopt a decision within the
time limit.

UNHCR supports recast Article 27 (6), reducing ttagegories of cases in which
Member States may channel a claim into accelergtededuré® In line with
UNHCR Executive Committee Conclusion No. 30 (XXXIgf 1983, only cases that
are “clearly abusive” (i.e. clearly fraudulent), ‘omanifestly unfounded”, (i.e. not
related to the grounds for granting internationait@ction), should be considered for
accelerated treatmeHt

The Commission has stated that the grounds forceelerated examination listed in
recast Article 27 (6) are directly linked to theraents of the application as described
in Article 4(2) of the Qualification Directive. Aceding to the Commission, the
grounds listed by recast Article 27 (6) are theidaly consequence of serious
deficiencies in the application for internationabection'** UNHCR notes that the
safe country of origin concept is neither direcligked to the elements of the
application as described in Article 4 (2) of theaffication Directive, nor does it
denote a weakness in the merits of in the apptinator international protection.
Furthermore, while the safe country of origin cqutt€ may have a value as a case
management tool, there must be an opportunitytatrhe presumption of safet}f
The current formulation of recast Article 34 doest rachieve this aim, as
demonstrated by the fact that in several MembeteStano provision is made for
applicants to be informed that their country ofgoriis considered “safe”, until the
point at which they are notified of the decisiorréuse their applicatioh’

In light of the above, UNHCR would consider thea®tcArticle 27 (6) (b) acceptable
if recast Article 34 is modified to include an exflprovision ensuring the possibility
to rebut the presumption of saféty.

Examination procedure

- UNHCR supports recast Article 27 (3) introduciag@-month time limit to conclude
the procedure.

111 Costello,The European asylum procedures directive in legaitext page 26, see footnote 71; see
also UNHCR,UNHCR Statement on the right to an effective reniedglation to accelerated asylum
procedurespara. 32, 21 May 2010, dittp://www.unhcr.org/refworld/docid/4bf67fal2.html

112 See footnote 3, UNHCRmproving Asylum Procedurepage 57. See also Council of Europe:
Committee of MinistersGGuidelines on human rights protection in the contefxaccelerated asylum
procedures1 July 2009, athttp://www.unhcr.org/refworld/docid/4a857e692.html

13 see footnote 90.

14 See footnote 1, Recast, page 13.

15 See footnote 1, Recast Article 27 (6) (b).

118 See footnote 47, UNHCR5lobal Consultations on International Protectigrara. 50 f).

117 See footnote 3, UNHCRmproving Asylum Procedurgpage 27.

118 See section 28 oBafe Country of
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- UNHCR recommends modifying recast Article 27144} indent to stipulate in the
Directive the consequence of the failure to adopteaision within the time limits.
This could include a shift of the burden of proofthe determining authority to
disprove an entitlement to protection.
- Recast Article 27 (6) (b) is acceptable if recasticle 34 is modified to include an
explicit provision ensuring the possibility to rellie presumption of safety.

24. Unfounded applications

In line with the recommendation to delete the dubsi to reject a claim if explicitly
withdrawn® UNHCR recommends to delete the wording/ithout prejudice to
Article 23 from recast Article 28.

Unfounded applications

UNHCR recommends to delete the wording “Withoufyaliee to Article 23" from
recast Article 28.

25.  Admissibility interview

UNHCR welcomes the introduction of the admissipiliterview which is in line
with the right to be heard described ab&feHowever, considering the potential
impact of the certification of a claim as inadmidsj UNHCR considers that the
interview should be carried out by the determirdighority. Based on recast Article
4, such determining authority must also receive tleeessary training and be
competent to apply difficult provisions such as,ifstance, the safe third country and
the first country of asylum concepts.

Admissibility interview

UNHCR suggests the rewording of recast Article Bpgs follows: ... To that end,
MemberStatethe determining authority shall conduct a personal interview on the

admissibility of the application. ."..

26.  First Country of Asylum

The wording “sufficient protection” in recast Ardiec31 (b) is not defined and does
not represent an adequate safeguard when detegwiiether an asylum seeker may
be returned safely to a first country of asylumyAmotection in that country should

be effective and available in practice. Thisimer alia, demonstrated by the recent
case law of the ECtHR according to which, the tegcal right tonon-refoulemenis

not sufficient-** Consequently, the recast proposal should be ardenilk the term

119 See section 20 dBxplicit withdrawal of an application

120 5ee section 13 dPersonal interview

121 See,inter alia, Abdolkhani and Karimnia v. Turkepppl. No. 30471/08, Council of Europe:
European Court of Human Rights, 22 September 2009ara. 88, at:
http://www.unhcr.org/refworld/docid/4ab8ala42.htflThe Court reiterates in this connection that the
indirect removal of an alien to an intermediary oty does not affect the responsibility of the
expelling Contracting State to ensutet he or she is not, as a result of its decigmexpel, exposed
to treatment contrary to Article 3 of the Conventio
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“sufficient protection” replaced by “effective pedtion”. In addition, it is
recommended to draw up an Annex to the recast pedff3 setting out the criteria
for “effective protection” for the purposes of retdrticle 31 (b) in line with the
1951 Convention and the Lisbon Conclusions on tgiffe protection.*?®

While at procedural level, recast Article 30 prasdthe applicant with the

opportunity to present his or her view with regéndthe applications of the First

Country of Asylum concept, recast Article 31 shobkl amended to state explicitly
that applicants for international protection shobklve — at substantial level -- the
possibility to rebut the presumption of safét{The new formulation could take as a
sample the wording of recast Article 32 (2) {©).

In order to strengthen the guarantees against iblation of Article 3 ECHR,
UNHCR further recommends rendering mandatory tlowipion of recast Article 31
last indent requiring that Member States take agoount the criteria for safety under
the “Safe Third Country” provision in recast ArgcB2 (1) when applying the First
Country of Asylum concept.

First Country of Asylum

- UNHCR recommends amending recast Article 31 () réplacing the tern
“sufficient protection” with “effective protection”
- UNHCR recommends drawing up an annex to the tqmagposal, setting out the
criteria for “effective protection” for the purposeof recast Article 31 (b) in line with
the 1951 Convention and the Lisbon Conclusionsedfettive protection”.
- Recast Article 31 should be amended to stateicitkpl that applicants for
international protection should have — at substainivel - the possibility to rebut the
presumption of safety.

- Article 31, last indent, should also be made nado (“shall” rather than “may”),
to require Member States to take into account tiiter@ for safety under the “Safe
Third Country” provision in recast Article 32 (1)h&n applying the First Country |of
Asylum concept

>

27.  Safe Third Country

As the Preamble to the 1951 Convention and a nurobdixecutive Committee

Conclusions highlight, refugee protection issuee arternational in scope and
satisfactory solutions cannot be achieved withaérnational co-operation. The
primary responsibility to provide protection remaiuith the State where the claim is
lodged. A transfer of responsibility should be saged only between States with
comparable protection systems, on the basis ofgaeeaent which clearly outlines
their respective responsibilities. By contrast, tisafe third country” notion, as

122 5ee footnote 3, UNHCRmproving Asylum Procedurpage 59.

122 UNHCR, Summary Conclusions on the Concept of "EffectiveteRtion” in the Context of
Secondary Movements of Refugees and Asylum-Sdeisiran Expert Roundtable, 9-10 December
2002) February 2003, ahttp://www.unhcr.org/refworld/docid/3fe9981e4.html

124 see footnote 3, UNHCRmproving Asylum Procedurgpage 58.

125 Recast Article 32 (2) (c) rtiles [...] which, as a minimum, shall permit the kgamt to challenge
the application of the safe third country concepttbe grounds that the third country is not safe in
his/her particular circumstances [...].”
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defined in the recast Directive, rests on a uniddtdecision by a State to invoke the
responsibility of a third State to examine an asyhtiaim.

Since the accession of twelve new EU Member Stateg 2004 and the inclusion of
three other non-EU states in the Dublin Il Regolatiegime, the Safe Third Country
notion appears far less relevant than in the padE) Member States. Of the twelve
Member States recently surveyed by UNHCR, only apply the safe third country
concept in law and in practice. In one of these MemStates, administrative
instructions refer to the USA and Canada as exangl€ountries to which transfer
of applicants has taken place under this conceptsi@e the scope of the survey,
UNHCR ascertained that the concept is rarely agplighis leads UNHCR to

conclude that the safe third country concept igdpr superfluous, and holds little
practical use?®

UNHCR welcomes recast Article 32 (b) requiring thatorder to apply the safe third
country concept, the authorities must be satidfiedl there is no risk of serious harm.
However, following the observation with regard ézast Article 4, and in light of the
competences required to apply the safe third cguwuncept, UNHCR recommends
that the wording “competent authority” in recasttidle 32 (1) be replaced by
“determining authority”. Furthermore, in additiom the possibility to request refugee
status, recast Article 32 (e) should be amendegivi® the applicant the possibility to
request a complementary form of protection againigk of serious harrf’

UNHCR notes recast Recital 31, introducing the megoent of a “sufficient”
connection to a third country. In UNHCR'’s view, risit alone is not a “sufficient”
connection or meaningful link, unless there isran@ agreement for the allocation of
responsibility for determining refugee status bemvecountries with comparable
asylum systems and standards. Transit is oftemethdt of fortuitous circumstances
and does not necessarily imply the existence of raagningful link or connection.
Neither does a simple entittement to entry withagtual presence constitute a
meaningful link.

Recast Article 32 (2) (b) APD requires that the lmagion of the third country
concept is subject to the establishment of rulesn-nRational legislation -- on the
methodology by which competent authorities sattsigmselves that the Safe Third
Country concept may be applied to a particular tguior to a particular applicant. It
further states that

[sJuch methodology shall include case-by-case awersition of the safety of
the country for a particular applicarand/or national designation of countries
considered to be generally safe.

Although Article 27 (2) (b) would appear to permétional designation alone, Article
27 (2) (c) APD nevertheless requires an individesdmination of whether the third
country concerned is safe for a particular apptickhe two provisions do not seem
consistent. The question of whether a particuliad ttountry is safe for the purpose of
sending an asylum seeker to there cannot, in UNKHGRw, be answered in a
generic fashion, for example by “national desigmdtiby parliament or another body,

126 5ee footnote 3, UNHCRmproving Asylum ProcedurgSection 12, page 10.
127\bid, page 60.
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for all asylum seekers in all circumstances. In UM view, the question of
whether an asylum seeker may be sent to a thirdtgotor determination of his/her
claim must be answered on an individual basisotf the risk of chainmefoulement
arises.

In light of the above, UNHCR recommends modificatiof the wording of recast
Article 32 (2) (b) by deleting the word “or” to emg that the methodology includes
both case-by-case consideration of the safetyettuntry for a particular applicant
and the national designation of countries consitlgenerally safe. It is noted in this
connection also that while the application of tlsafe third country” rule creates a
“presumption” of general safety, the applicant mhete an effective opportunity to
rebut the presumption in practice.

Safe third country

- UNHCR recommends that the wording “competent auilyi’ in recast Article 32
(1) be replaced by “determining authority”.

- UNHCR welcomes recast Article 32 (b) requiringtthin order to apply the Safe
Third Country concept, Member States authoritiestnoe satisfied that there is no
risk of serious harm.
- Recast Article 32 (1) (e) should be amended Ye the applicant the possibility |to
request a complementary form of protection agaangsk of serious harm.
- UNHCR recommends modification of the wording exfast Article 32 (2) (b) hy
deleting the wording 6r”, to ensure that the methodology includes a cagedse
consideration on the safety of the country for aipalar applicantand the nationa
designation of countries considered to be genesafg.

28.  Safe Country of Origin

UNHCR supports the modifications introduced by stcArticles 33 and 34. As
previously noted in analysing accelerated procedfiifethe safe country of origin
concept may serve as a case management tool,stange to assign applications to
fast track procedures. However, there must be aorgymity to rebut the presumption
of safety both in law and practice. As well as ii@qg an individual examination, this
should also involve a shared duty of investigatfmmr notification of the intention to
designate a country as safe, and other essenbakgural safeguards. UNHCR'’s
recent research revealed divergent practices amamgber States with regard to the
opportunity given to applicants to rebut a presuampof safety. A common problem
identified in several States is that no provisisimiade for applicants to be informed
that their country of origin is considered safeiluhiey are notified of the decision to
refuse their application. Thus, in effect, thetfad only opportunity to challenge the
presumption of safety would be at appeal. ThereftlSHCR recommends that
current formulation of recast Article 34 (1) (c) beodified explicitly to grant the
applicant the possibility to rebut the presumptioh safety and challenge the
application of the safe country of origin concephe new formulation could draw
from the model of the wording in recast in Arti@2 (2) (c)**°

128 See section 23 dBxamination procedure

129 See footnote 1, Recast Article 32 (2) (chulés [...] which, as a minimum, shall permit the
applicant to challenge the application of the sfied country concept on the grounds that the third
country is not safe in his/her particular circumstas [...]".
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29.  Safe Country of Origin

o

UNHCR recommends that current formulation of re@asicle 34 (1) (c) be modifie
to explicitly grant the applicant the possibility tebut the presumption of safety and
challenge the application of the safe country agiorconcept. The new formulation
could take as a model the wording of recast ArtBd€?2) (c).

30. Subsequent applications

UNHCR supports recast Article 35 (1) that, unlikee tcurrent APD, explicitly
requires Member States to examine further repraens or a subsequent application
made by the applicant.

UNHCR notes that recast Article 35 (1) refers te thompetent authority”. In line
with the objective of designating a single deteimgn authority, UNHCR
recommends to refer to “determining authority”.

UNHCR, in principle, agrees that subsequent apipdica could be subjected to a
preliminary examination (at the admissibility staggeexamine whether new elements
have arisen which would warrant examination ofsbbstance of the claim. Such an
approach would permit the quick identification absequent applications which do
not meet these requirements. However, in UNHCR®wyisuch a preliminary
examination is justified only if the previous claimas considered fully on the
merits?*° Consequently, UNHCR considers that it is not appate to treat claims as
subsequent applications if they are submitted fohg a “rejection” based on explicit
withdrawal of an earlier claim. Recast Article 3 (a) should therefore be deleted.
National legislation should rather provide for tresumption or re-opening of the
asylum procedure (see comment on recast Articleal@3se). Similarly, claimants
should be permitted to reopen the first asylum @doce in cases where an initial
“rejection” was based on the “safe third countrghcept or arrangements such as the
Dublin Il Regulation, if it subsequently emergesittithe host State is nonetheless
responsible for determining the claim on the menitdine with recast Article 32 (4).

Recast Article 35 (6) provides that

Member States may decide to further examine thdicapipn only if the
applicant concerned was, through no fault of his/logvn, incapable of
asserting the situations ... in the previous procedun particular by
exercising his/her right to an effective remedy

UNHCR stresses that the implementation of suchagegalural bar may lead to a
potential breach of the Member Statetn-refoulemenaind human rights obligations.
Member States should not automatically refuse tomreme a subsequent application
on the ground that the new elements or findingsiccdwave been raised in the
previous procedure or on appeal. Such a procedwaalmay lead to a breach of

130 See footnote 3, UNHCRmproving Asylum Procedurgpage 72.
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Member State’sron-refoulemenénd human rights treaty obligations. Consequently,
UNHCR recommends deleting of recast Art 35'(8).

While UNHCR acknowledges that preliminary examioas under recast Article 36
shall be subject to the guarantees listed in rekdstle 11 (1), it reiterates its view
that preliminary examinations should, in principlee subject to the minimum
procedural standards of the Directive, outlinedoarticular in Chapter Il. UNHCR
further welcomes the fact that the Directive exglicrequires that the conditions
outlined in recast Article 36 (2) should not rendecess to a new asylum procedure
impossible, or severely curtail such access. Is thgard, UNHCR notes that the
obligation to indicate facts and evidence which Moustify a new procedure, as
required by recast Article 36 (2) (a), rests ndiyamith the applicant but also on the
examiner. UNHCR welcomes the deletion of the prionisllowing the establishment
of time limits for the applicant to submit new infeation. Applicants should further
be given the opportunity to clarify any apparentoimsistencies or contradictions
which could lead to a refusal to examine a claimitenmerits, including in cases
where recast Article 36 (2) (b) would apply.

Subsequent applications

- UNHCR notes that recast Article 35 (1) referghe “competent authority”. In line
with the objective of a single determining authgritUNHCR recommends
replacement of this reference with “determiningraarity”.
- In UNHCR’s view, it is not appropriate to tredagns as subsequent applications, if
they are submitted following a “rejection” based erplicit withdrawal of an earligr
claim. Recast Article 35(2) (a) should thereforedieteted.
- UNHCR recommends deleting recast Article 35 {@)jch excessively limits the
discretion of Member States to further examine sgibent applications.
- Applicants should further be given the opportynto clarify any apparent
iInconsistencies or contradictions which could léac refusal to examine a claim pn
its merits, including in cases where recast Arti8@ (2)(b) would apply to permit
denial of an interview.

31. Border Procedures

In UNHCR'’s view, there is no reason for requirensenf due process of law in
asylum cases submitted at borders to be less thrathése submitted within the
territory. UNHCR therefore supports recast Arti@@é requiring Member States to
adhere to the basic principles and guarantees apt€hll in procedures undertaken at
the border or in transit zones. However, UNHCReraites that an admissibility
interview'*? should be carried out by the determining authdgge comment to recast
Article 29), not by another undefined “competentthauty” which may not
necessarily have the qualifications to assessnat&nal protection needs, including
the applicability of the safe third country or ficuntry of origin concept.

UNHCR further notes that, according to Article 35 APD, confinement of asylum
seekers is possible for up to four weeks. UNHCRsers confinement at the border

131 |bid. page 74.
132 Recast Article 30, see footnote 1.
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may be equivalent to detention, as has been aclkwget! in certain circumstances in
the jurisprudence of the ECtHR® While UNHCR welcomes the introduction of a
time limit, UNHCR recalls that asylum seekers sdoubt, in principle, be detained.
Where detention is used, it should at least meetréguirements outlined in the
proposal of the Commission to recast the Recepfionditions Directivé?* and in
UNHCR’s comments to the san&.

Border Procedures

- UNHCR reiterates that the admissibility interviekould be carried out by the
determining authority (see comment to recast Axtk9), not by a further, undefined
“competent authority”.
- Where detention is used, it should meet the reménts outlined in the proposal of
the Commission to recast the Reception Conditioireciive and in UNHCR’s
comments to the same.

32.  European Safe Third Country

UNHCR is seriously concerned about the exceptiongecast Article 38 qualifying
the safeguards defined in the Directive for appioce of the “safe third country”
concept. No minimum principles and guarantees apfmeapply to the procedure
under recast Article 38, and access to the asyltoonedure (and territory) may be
denied altogether. Such a denial could be at vegiavith international refugee law.
No category of applicant should be completely déréecess to an examination
procedure. Some form of assessment, at a minimumvdyy of an admissibility
determination, must be provided for in order tousasaccess for applicants for
international protection to the rights conferred tye 1951 Convention and the
Qualification Directive. In UNHCR’s view, the merexistence of an asylum
procedure in law is insufficient to ensure thabardry which could be designated as
a “European Safe Third Country” is be able to daaly and efficiently with asylum
applicants.

With the deletion of the provisions related to tmenmon list of third countries to be
regarded as saf€ pursuant to the CJEU’s 2008 judgmé&fitthe application of the
European Safe Third Country concept becomes evea problematic. As the recast
Article 38 stands, the decision to refuse entryeonove the applicant can be taken by
the “competent authority®® that may not necessarily have the qualificatianassess
international protection needs. Concomitantly with recent research on the Asylum
Procedures Directive, UNHCR has investigated whethember States make use of
this provision and found that this provision is nsed in any Member State. This

133 Amuur v. France17/1995/523/609, Council of Europe: European €ofiHuman Rights, 25 June
1996, athttp://www.unhcr.org/refworld/docid/3ae6b76710.html

134 See footnote 19.

135 UNHCR, Comments on the European Commission's Proposai fecast of the Directive laying
down minimum standards for the reception of asyeskers (COM (2008)815 final of 3 December
2008) 13 March 2009, ahttp://www.unhcr.org/refworld/docid/49ba8al192.html

1% Recast Article 38 (2) (c), 38 (3) and 38 (7), fExnote 1.

37 European Parliament v. Council of the European WniB-133/06, European Union: European
Court of Justice, 6 May 2008, at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX088J0133:EN:HTML

138 See section 5 ofhe determining authority
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leads UNHCR to conclude that the European SafedTkobuntry concept is
superfluous and is of no practical use. UNHCR tlogeestrongly recommends the
deletion or non-application of recast Article 38.

European Safe Third Country

UNHCR recommends the deletion or non-applicatiorecést Article 38.

33.  Withdrawal of international protection

With regard to recast Article 40 (4), UNHCR notémttthe question of whether

international protection status has ceased shdwialya be determined in a procedure
in which the person concerned has an opportunibyritay forward any considerations
and reasons to refute the applicability of the agss clauses. The burden of proof
that the criteria of the cessation provisions hiagen fully met lies with the country

of asylum. UNHCR further refers to its comment ontidde 11 (1) (a) and (d) of the

Qualification Directive:*

34. Right to an effective remedy

UNHCR strongly supports the modifications introddid®y recast Article 41 aimed at
bringing the APD in line with international and Bpean human rights law as
expressednter alia, in the case law of the CJEU and of the ECtHR.

EU law provides for the right to an effective remethen rights guaranteed by EU
law are affected. This is stipulated in Article @7 the Chartet** The right to an
effective remedy is also recognized in the casedathie CJEY* and ECtHR.

According to the ECtHR, the notion of an effectivemedy in relation to an
application for international protection requiré® trigorous scrutiny of an arguable
claim because of the irreversible nature of thenhidwat may occur in case of return to

139 In the Explanatory Memorandum the Commission wrtiéie proposal further deletes the
European safe third country notigmage 7, see footnote 1. At page 18 of the dedagixplanation of
the proposal, the Commission wrotdn “order to ensure consistency with proposed amemdsn
deleting the European safe third country [...] refeze to old Article 36 [...] are deletédEuropean
Union: European CommissiorRroposal for a Directive of the European Parliametd of the
Council on minimum standards on procedures in Menthiates for granting and withdrawing
international protection (Recast) ANNEX21 October 2009, COM(2009) 554 final, at:
http://register.consilium.europa.eu/pdf/en/09/sti¥4959-ad01.en09.pdf

140" UNHCR, Annotated Comments on the EC Council Directive 2BREC of 29 April 2004 on
Minimum Standards for the Qualification and StatdisThird Country Nationals or Stateless Persons
as Refugees or as Persons Who Otherwise Need atitamal Protection and the Content of the
Protection Granted (ON] L 304/12 of  30.9.2004) 28 January 2005, at:
http://www.unhcr.org/refworld/docid/4200d8354.html.

141 SeeCharter, footnote 67, Article 47Everyone whose rights and freedoms guaranteechbylaw
of the Union are violated has the right to affective remedy before a tribunal in compliancthwhe
conditions laid down in this Article....”

142 See,inter alia, Arcor AG & Co. KG , C-55/06, European Union: European Court ofides4
April 2008, para 174, at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2CELEX:62006J0055:EN:HTM].  See also
footnote 66,Yassin Abdullah Kadi and Al Barakaat Internatiof@undation
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torture, inhuman treatment or punishm&ftThe right to an effective remedy exists
when the individual has an arguable cldfthin essence a claim is arguable if it is
supported by demonstrable facts and is not mahjféstking grounds in law. The
remedy must be effective in practice as well asaim. It must take the form of a
guarantee and not of a mere statement of interactical arrangement® and it
must have an automatic suspensive effect, in cabese a suspensive remedy is not
otherwise available, for instance in the contexéxgfulsion proceedings®

UNHCR considers that, to be effective, the remedstnbe assessed by an authority,
court or tribunal, separate from and independenthef authority which made the
initial decision, and a full review must be allow®dThe necessity of an examination
at the time of appeal has also been expressedebE@HR® In this framework,
UNHCR supports recast Article 41 (3) introducinge tihequirement of a full
examination of both facts and law, including an rexetion of the international
protection needs at the time of the appeal deciéion

If the applicant is not recognized, s/he shouldjiven a reasonable time to apg&al
Short time limits for lodging an appeal may rendeiemedy ineffective in practice.
The CJEU has held that:détailed procedural rules governing actions for
safeguarding an individual's rights under Communi&wv [...] must not render
practically impossible or excessively difficult tlegercise of rights conferred by

143 See footnot&7, Jabari v. Turkeypara 50: In the Court’s opinion, given the irreversible negwof
the harm that might occur if the risk of tortureithtreatment alleged materialised and the impaorta
which it attaches to Article 3, the notion of afeefive remedy under Article 13 requires independen
and rigorous scrutiny of a claim that there exigbstantial grounds for fearing a real risk of treant
contrary to Article 3 and the possibility of susgerg the implementation of the measure impugned”.;
Chahal v. The United Kingdagmppl. No. 70/1995/576/662, Council of Europe: &uean Court of
Human Rights, 15 November 1996, para 151, at:
http://www.unhcr.org/refworld/docid/3ae6b69920.html

144 Kees Wouterdnternational Legal Standards for the Protectioorfr Refoulement, A Legal Analysis
of the Prohibitions on Refoulement Contained inRedugee Convention, the European Convention on
Human Rights, the International Covenant on CivilaPolitical Rights and the Convention against
Torture, Intersentia, 2009, page. 331. See also footnbte UNHCR,UNHCR Statement on the right
to an effective remedy in relation to acceleratsglam procedures

145 Conka v. BelgiumAppl. No. 51564/99, Council of Europe: Europeasu of Human Rights, 5
February 2002, para. 83, attp://www.unhcr.org/refworld/docid/3e71fdfb4.html

146 Gebremedhin [Gaberamadhien] v. Frandepl. No. 25389/05, Council of Europe: Europeauf®

of Human Rights, 26 April 2007, dtttp://www.unhcr.org/refworld/docid/46441fa02.html

17 UNHCR, UNHCR Statement on the right to an effective remedglation to accelerated asylum
procedures, para. 25ee footnote 111.

% 1n NA. v the UK the Court held that:A full and ex nunc assessment is called for asito@tion in

a country of destination may change in the courséinge. Even though the historical position is of
interest in so far as it may shed light on the eatrsituation and its likely evolution, it is theepent
conditions which are decisive and it is therefoee@ssary to take into account information that has
come to light after the final decision taken by temestic authoriti€s NA. v. The United
Kingdom Appl. No. 25904/07, Council of Europe: Europeau@ of Human Rights, 17 July 2008, at:
http://www.unhcr.org/refworld/docid/487f578b2.html

199 5ee footnote 1, Recast Article 41 (3).

130 See footnote 34, UNHCR ExCom, Conclusion No. 8 YXI¥, 1977, para. (vi) tf the applicant is
not recognized, he should be given a reasonable tomappeal [...]; See also footnote 24, UNHCR,
Handbook para. 192.
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Community law (principle of effectivenes$}* The appeals procedure must include
sufficient procedural safeguards, including suéfititime to lodge the appé€af.

UNHCR'’s recent research found that some of the timés imposed by Member
States may impede the right to an effective rem@&tgse include the 48 hour period
for submitting appeals which apply to applicantgideast two Member States under
specific procedures, operating at borders and tentien. In one of these states, this
is exacerbated by the obligation to submit the appe the host state’s national
language, with no translation assistance. Anothete ssets a 72-hour deadline for
lodging appeals — which causes particular hardgbipapplicants who receive
decisions on a Friday and must file by Monday, gitkat the deadline refers to
calendar and not working houf¥. It is against the above background that UNHCR
welcomes recast Article 41 (4) requiring Membert&tao provide for reasonable-
time limits for the applicant to introduce an agpaad requiring that time limits must
not render impossible or excessively difficult grxess of applicants to an effective
remedy.

Many refugees in Europe are recognized only follmpvan appeals process. In some
of the Member States surveyed by UNHCR'’s recerdystaround 20% of the total
number of people granted international protectio8007 initially received a negative
decision, which was subsequently overturned aappeal or review stadé? Given
the potentially serious and irreversible consegesmd an erroneous determination at
first instance, the effectiveness of any remedyeddp on its ability to prevent the
execution of any expulsion order which would vielathe principle ofnon-
refoulement

When the right to appeal has been exercised witientime limit, the appeal in
general should have automatic suspensive effectrenexpulsion order should not be
enforceable until and unless a final negative decisas been taken on the asylum
application. Member States should only be able eéocoghte from the automatic
suspensive effect of an appeal on an exceptiorsa$ bahen the decision determines
that the claim is “clearly abusive” (i.e., cleaffgudulent) or “manifestly unfounded”
(i.e. not related to the criteria for the grantofgefugee status) as defined in EXCOM
Conclusion No. 30(XXXIV) 1983°° Additional exceptions could apply with respect
to preliminary examinations in the case of subsetjapplications, and where there is
a formal arrangement between states on respomgisiilaring*>® In such situations,
in accordance with international law, the appellaevertheless must have the right

131 Unibet, C-432-05, European Union: European Court of Jestk3 March 2007, para. 43, at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.dd2CELEX:62005J0432:EN:HTML

%2 UN Human Rights Committee (HRGJpnsideration of reports submitted by States partinder
article 40 of the Covenant : International Covenam Civil and Political Rights : concluding
observations of the Human Rights Committee : Frar@e July 2008, CCPR/C/FRA/CO/4, at:
http://www.unhcr.org/refworld/docid/48c50ebe2.htpara. 20, in which concerns were raised by the
Human Rights Committee regarding a 48-hour timetlfor lodging an appeal. IAlzery v. Sweden,
the complainant had no real time to appeal thes@etito deport him; he was expelled only hoursrafte
the decision to expel him was taken, HR@ery v. Swederi0 November 2006, N0.1416/2005, para.
3.10.

133 See footnote 3, UNHCRmproving Asylum Procedurpage 86.

1% pid. page 88.

1% See footnote 90, UNHCRThe Problem of Manifestly Unfounded or Abusive &pfibns for
Refugee Status or Asylum

1% UNHCR, Provisional Commentgage 52, see footnote 9.
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and the effective opportunity to request a courtribunal to grant suspensive effect.
The principle of suspensive effect should otherwise observed in all cases,
regardless of whether a negative decision is takean admissibility procedure
instituted for the application of the “safe thirduntry” concept or in a substantive
procedurée?’

The ECtHR held that thenbtion of an effective remedy under Article 13 [BR}H
requires ... a remedy with automatic suspensiveteffét

In light of the above, UNHCR welcomes recast Adidll (5) allowing the applicants

to remain in the Member State concerned pending dimieome of the appeal.

However, the recast proposal does not foresee atitosuspensive effect in cases of
decision taken in accelerated procedure or of oewEsto consider an application

inadmissible on the basis of the fact that the iappt has lodged an identical

application after a final decision.

Right to an effective remedy

- UNHCR supports recast Article 41 (3) introducitige requirement for a full
examination of both facts and law, including anrek@tion as of the time of the
appeal of international protection needs.
- UNHCR welcomes recast Article 41 (4) requiringnvber States to provide for
reasonable time limits for the applicant to intraguan appeal and requiring that
time limits must not render impossible or exces$givbfficult the access to
applicants to an effective remedy.

- UNHCR welcomes recast Article 41 (5) allowing laggnts to remain in th
Member State concerned pending the outcome ofpjbeah

- UNHCR recommends clarification of the wordingexast Article 41 (6) as follows:
“In the case of a decision taken in the acceledgbeocedure pursuant to Article 27
(6) and of a decision to consider an applicatioadmissible pursuant to Article 29
(2) (d),in _these cases, if ardwherethe right to remain in the Member State pending
the outcome of the remedy is not foreseen undeonatlegislation, a court o
tribunal shall have the power to rule whether ot tlee applicant may remain on the
territory of the Member State, either upon requektthe concerned applicant
acting on its own motion.”

UNHCR
Bureau for Europe
August 2010

157 |tA;

Ibid.
1% See footnote 12ljnter alia, Abdolkhani and Karimnia v. Turkepara. 108;Muminov v.
Russia Appl. no. 42502/06, Council of Europe: Europeau of Human Rights, 11 December 2008,
para 101, athttp://www.unhcr.org/refworld/docid/49413f202.html

42



