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A Flowchart using Established Judicial Criteria and Guidance

OVERVIEW: The core issues are:
What the past and present facts are as found by the judge (i.e. “the accepted facts”)?
Using these facts what is the nature of the predicament for the claimant on return and what is the degree of risk of it?
On the totality of the evidence do you recognise refugee or complementary protection status?

Step 1 At the outset, the Judge may consider if the claim is so manifestly well-founded or manifestly
unfounded (including clearly abusive claims), that a prompt decision can be reached (possibly
without an interview) by accepting the credibility of the claim as it is presented. If the claim is:

PRELIMINARY
ENQUIRIES

a. Unfounded - do the facts establish, that the claimant simply does not meet the legal test and
thus cannot be recognised for protection? If so, the appeal may be disposed of at this point.
Examples: On all the facts, is the claimed risk merely remote and speculative? Is the presumption
of state protection clearly not rebutted?

b. Well-founded — do the facts which can be said to be incontrovertible (and so do not need to be
tested by oral evidence), establish that the person meets the legal test. Example: Noting the
human rights violations in the claimant’s country of origin, status may be recognised because of a
particular nationality age, race or gender.

STEP 2 Issue 1 - Objectively assessed, what parts of the account are accepted as “credible”?

THE This assessment will require the judge to assess, with sound reasoning, which (material) parts of
CREDIBILITY the claim, as presented, are accepted as credible, or rejected as not credible.

BOX Guidance:
a. Follow the “International Judicial Guidance of the Assessment of Credibility” (see www.iarlj.org);

b. Consider documentary evidence (e.g. medical, psychiatric, travel documents) that either
supports or tends to disprove the claimant’s story;

c. Consider COI (noting guidelines on COIl use, eg by IARLJ or UNHCR) to test the evidence;
d. Consider any expert evidence, including an assessment of the weight to be attached to it;

e. If needed apply the “benefit of doubt” principle, by which lingering uncertainty about the
credibility of a claimant’s evidence, or part of it, is resolved; and then, ‘in the round'...

f. Determine & record the material “facts as found” of the claimant’s (and other) evidence.

STEP 3 Issue 2 - On the facts as found, does the claimant face serious harm arising from a sustained or
systemic breach of internationally recognised human rights, demonstrative of a failure of state

D protection?

BOX

This requires consideration of the ‘accepted facts/ profile’ of the claimant, the relevant COl and
established refugee law, in order to decide if the harm is serious and, if so, if it arises from a
sustained or systemic breach of internationally recognised human rights.

Initially, in this assessment, the nature of available *home” state protection to the claimant can be
relevant to the question whether there is serious harm. This recognises the most basic principle
that refugee law is based on signatory countries to the RC and other IP Conventions agreeing to
provide “surrogate protection” to those at risk of serious harm in their own country.

Guidance:

a. Consider relevant COI and other accepted evidence such as expert witnesses and relevant case
law, together with other relevant assistance (like Country Guidance cases from the UK).

b. As to the nature of the harm, does it arise from a breach of an internationally recognised human
right?

c. How serious is the harm, taking into account any accepted characteristics of the claimant?
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