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1For further information about gangs, see the background research for this Note: UNHCR, Living in a World of
Violence: An Introduction to The Gang Phenomenon (publication forthcoming).

2For further information, see Washington Office on Latin America, “Central American Gang-Related Asylum: A
Resource Guide”, May 2008, http://mmw.wola.org/media/Gangs/WOLA _Gang_Asylum_Guide.pdf (hereafter
“WOLA, A Resource Guide™); Capital Area Immigrants’ Rights, “Seeking asylum from Gang-Based Violence in
Central America: A Resource Manual”, Aug. 2007.

3The U.S. Federal Bureau of Investigation, for instance, defines a gang as “a criminal enterprise having an
organizational structure, acting as a continuing criminal conspiracy, which employs violence and any other criminal
activity to sustain the enterprise.” See also Deborah L. Weisel, “Contemporary Gangs: An Organizational
Analysis,” LFB Scholarly Publishing LLC, 2002, pp. 34-36.
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4See “State failure and extra-legal justice: vigilante groups, civil militias and the rule of law in West Africa’: New
Issues in Refugee Research, Research Paper No. 166, UNHCR Policy Development and Evaluation Service,
http://mww.unhcr.org/cgi-bin/texis/vtx/search?page=search&docid=48f351722&query=State%20failure%20and%
20extra-
legal%20justice:%20vigilante%20groups,%20civil%20militias%20and%20the%20rule%200f%20law%620in%20
West%20Africa.

5See, for instance, about the Yakuza in Japan, Kristof, N. D., “Japan’s Invisible Minority: Better off Than in Past, but
Still Outcasts”, New York Times, 30 Nov. 1995.

6The Committee on Economic, Social and Cultural Rights, in its Concluding Observations on El Salvador,
E/C.12/SLVI/CO/2, 27 June 2007, http://mww.unhcr.org/refworld/docid/46b9d7532.html, expressed concerns that
the Maras are “composed mainly of socially and economically marginalized young men”.

“For further information about different types of gangs, see, for instance, Immigration and Refugee Board of Canada,
Kenya: The Mungiki sect; leadership, membership and recruitment, organizational structure, activities and state
protection available to its victims (2006-October 2007), 1 Nov. 2007,
http:/Amvw.unhcr.org/refworld/docid/4784def81e.html; Immigration and Refugee Board of Canada, Croatia:
Treatment of Muslims and Muslims of mixed descent by skinheads, nationalist and racist groups; availability and
accessibility of state protection for Muslims (1995-2004), 18 May 2004,
http:/Aamw.unhcer.org/refworld/docid/41501¢160.html; U.S. Bureau of Citizenship and Immigration Services,
Jamaica: Jamaican Posses, 22 Sep. 1999, http://mww.unhcr.org/refworld/docid/3ae6a6al0.html; Anderson, A.,
“The Red Mafia: A Legacy of Communism”, ‘Economic Transition in Eastern Europe and Russia: Realities of
Reform’”, ed. Lazear, P. Edward, Stanford California, The Hoover Institution Press, 1995.




JR3T : UNHCR, “Guidance Note on Refugee Claims Relating to Victims of Organized
Gangs” (31 March 2010)

Note: In case of dispute over translation, English text shall prevail. (4 SCEIIER TH Y . IETTH
XELET, )

W, UL UIZRE CREEI MR L OEOUK &2 D, BERZRZ &1E, WolzAdDH A
WROF MMM AE OFE) & S, FFRE - T, BEOBER S S hvnwa
ETHD,

7. Xy 7 oMzt =71 Maras)®d Xk 512, A "=k, MRz, A
FIZRELIEKFELTWD LD LB D, b iTmE., AL, FEEZEZT. a6
BN ST @ E OB OFEE - B A IMASE 5, AL, 2200 TR
TRETEPFFETH D, AT, RAZEOERILFEZILTZT TR, IR
F RN Z A Z 2 EREINADY, Wolm X v 7 O—BRIZ UL, S@IE.
T FETEDODHNIZE EED ERARIND, Lo T, Bk iU, A7 kER %2
L7ebd, IbL, XX VIENEEZE L ST AMEAAH D NG, A
BT XD RNEOEE, S OIITHENESEICETEY . HEICL > TEFKEIC
BLRSEZEDND B,

8. T TR L 9T, XX v OEL 2 IR ITAL TH D, L Ta&MmE
PRET HITA., TR, A, BHK. B, B, AFRH, EYORGBOTBED, B
EERED  ETNTNOT I N —DOXEEHERFT 5 72DICF v > 70T 5 —RI724T
LTHD, —HoXryr 7 Bz T~7)) 13, BREWFRSZIERT 5720, J03E
TEIC—BHEANTEY, NESEZHLTHDY,

9.FHICK T, Fx o7 DA R—0H LT, LIEEEKE L ied 555

BV, HRDOEIZIE, ¥ v TEHE~OHMIEEKE LTI~/ + T 2 7 (“strong hand”))
EIHEN D FEEZ A L CWAELH DY, hE Tl bnxhcicid, &b
. THEEE ) EMEEN D FHETREIC I O ARVWERE, BRI 2. BEMND
HUNTEE R ER - ARY, FENENSHE AR L EENTWDEE, 20 Xk 9 7

8The Mara Salvatrucha or MS-13 gang and the Mara 18 or M-18 gang, hereinafter collectively referred to as “the
Maras”, are the most notorious of the Central American gangs.

9Report of the International Human Rights Clinic, No place to hide: Gang, State and Clandestine Violence in El
Salvador, Human Rights Programme, Harvard Law School, Feb. 2007 (hereinafter “IHRC, No place to hide”),
http://www.law.harvard.edu/programmes/hrp/documents/NoPlacetoHide.pdf, pp. 31-32.

10Desertion is perceived to undermine the internal discipline of the gang as well as to impact the gang’s ability to
dominate its territory and carry out its activities, ibid, pp. 33-34.

11See, for instance, Writenet, Central America (Guatemala, El Salvador, Honduras, Nicaragua): Patterns of Human
Rights  Violations, Aug. 2008 (hereinafter = “Writenet, Report on  Central  America”),
http://mww.unhcr.org/refworld/docid/48ad1eb72.html; IHRC, No place to hide, above fn. 9; USAID, Central
America and Mexico Gang Assessment, Bureau for Latin American and Caribbean Affairs Office of Regional
Sustainable Development, Apr. 20086,
http://Aww.usaid.gov/locations/latin_america_caribbean/democracy/gangs_assessment.pdf.

12WOLA, A Resource Guide, above fn. 2, p. 5.

131n the views of some observers, these “zero tolerance” responses have been ineffective in addressing gang-related
crime and raise additional human rights concerns. See Writenet, Report on Central America, above fn. 11, pp. 25-26,
37; IHRC, No place to hide, above fn. 9 pp. 44-45.

14The Committee on the Rights of the Child expressed concerns in its Concluding observations on Honduras,
CRCJ/C/HND/CO/3, 3 May 2007, http://www.unhcr.org/refworld/docid/478c93e72.html, that “many children are
arrested and detained on the mere allegation that they may belong to a mara because of their appearance, e.g. due to
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the way of dressing or to the presence of a tattoo or a symbol”, and recommended that the State party “ensure that
persons below 18 are not deprived of their liberty unlawfully or arbitrarily, in particular as a consequence of the
application of anti-maras measures”.

15See, for instance, Writenet, Report on Central America, above fn. 11.

16Human Rights Council, Addendum to the Report of the Special Rapporteur on Extrajudicial, Summary or
Arbitrary Executions, Mission to Guatemala (21-25 August 2006), 19 Feb. 2007, A/HRC/4/20/Add.2,
http://mww.unhcr.org/refworld/docid/461f844d2.html ,para. 21.

17“Renta” is money collected by gang members from local businesses, public transportation drivers, households, etc.,
as part of an organized extortion system. See IHRC, No place to hide, above fn. 9, p. 81.

18See Commission on Human Rights, Extrajudicial, summary or arbitrary executions: Report submitted pursuant to
Commission on Human Rights resolution 2002/36: Addendum - Mission to Honduras, 14 June 2002,
E/CN.4/2003/3/Add.2, http://mww.unhcr.org/refworld/docid/3dec85782.html, which noted that the “killing of
children by unknown perpetrators is routinely attributed to inter-gang wars between the maras. It is alarming that a
section of the Honduran press often demonizes street children and blames the high level of violence in the country on
child gangs ... [i]n the end, every child with a tattoo and street child is stigmatized as a criminal”, para. 29; WOLA,
Transnational Study on Youth Gangs, Mar. 2007,
http://mww.wola.org/media/Gangs/executive_summary_gangs_study.pdf, p. 9.
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19For persons who have been trafficked by gangs, please refer to UNHCR, Guidelines on International Protection
No. 7: “The Application of Article 1A(2) of the 1951 Convention and/or 1967 Protocol Relating to the Status of
Refugees to Victims of Trafficking and Persons At Risk of Being Trafficked,” 7 Apr. 2006,
http://mww.unhcr.org/refworld/docid/443679fa4.html.

20Seg, for instance, Jose Francisco Marquez-Perez, Petitioner v. Mukasey, No. 06-61153, U.S. Court of Appeals for
the 5t Circuit, 29 Feb. 2008 (non-precedent decision), http:/mww.unhcr.org/refworld/docid/4b6aca8d2.html, where
the proposed group involved “business owners in El Salvador who [were] targeted by gang members for money;” X
(Re), Immigration and Refugee Board of Canada (Refugee Division), No. T99-04988, 17 Nov. 1999,
http:/Awvw.unhcr.org/refworld/docid/4b6belad?2.html, which concerned a Polish businessman who had fled threats
and extortion demands of former police officers.

21Yoli v. Canada (Minister of Citizenship and Immigration), F.C.J. No. 182 2002 FCT 1329, Canada, Federal Court,
30 Dec. 2002, http://mww.unhcr.org/refworld/docid/4039fa464.html.

22Emilia Del Socorro Gutierrez Gomez v. Secretary of State for the Home Department, 00/TH/02257, U.K. Asylum
and Immigration Tribunal, 24 Nov. 2000, http://Amww.unhcr.org/refworld/docid/40487df64.html.
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23 Santos-Lemus v. Mukasey, No. 07-70604, U.S. Court of Appeals for the 9n Circuit, 9 Aug. 2008,
http://mww.unhcr.org/refworld/docid/4b6c22a82.html.

24\Writenet, Report on Central America, above fn. 11.

25The Committee on the Rights of the Child in its Concluding Observations on Colombia, CRC/C/COL/CO/3, 8
June 2008, http://Ammwv.unhcer.org/refworld/docid/45377ee30.html, was particularly disturbed by threats posed by
social cleansing and noted that the right to life of children who live and/or work on the streets may be particularly
threatened and also expressed concerns over the vulnerability of street children to youth gangs, paras. 84-85.

26 In RRT Case N98/22948, RRTA 1055, Australia, Refugee Review Tribunal, 20 Nov. 2000,
http://Aww.unhcr.org/refworld/docid/4b7a97fd2.html, the Tribunal accepted that “urban death squads and vigilante
groups target sections of society who they consider to be disposable’ and upheld the claim for refugee status of a HIV
positive gay Colombian man. The Tribunal found that the identification of poor gay men as “disposables’” would put
them at risk of “social clean up” operations which “target the urban poor, some gay men, transvestites, male and
female prostitutes, street children, vagrants and petty criminals”.
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27Wrritenet, Report on Central America, above fn. 11, p. 10.

28See, Doe v. Holder, Attorney General: Brief of the United Nations High Commissioner for Refugees as Amicus
Curiae in Support of Petitioner, 13 Nov. 2009, http://Aww.unhcr.org/refworld/docid/4b03eb182.html, pp. 17-19.
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29See, for instance, Matter of E-A-G-, 24 I&N Dec. 591, U.S. Board of Immigration Appeals, 30 July 2008,
http://mww.unhcr.org/refworld/docid/4ae9acc00.html.

30See Francis Gatimi, et al v. Eric H. Holder, Jr. Attorney General of the U.S, No. 08-3197, U.S. Court of Appeals
for the 7w Circuit, 20 Aug. 2009, http:/Ammw.unhcr.org/refworld/docid/4aba40332.html. The Court examined
whether violence by gangs can amount to persecution and found that “the immigration judge ruled that the acts
committed by the Mungiki against Gatimi were not persecution but merely ‘mistreatment.” That is absurd.” See also -
Sandra --, U.S. Department of Justice, Executive Office for Immigration Review (hereafter “EOIR”), Baltimore, MD,
16 Dec. 2008, where the Court held that “being relentlessly stalked, threatened, and physically and sexually assaulted
by members of a violent gang whom the Guatemalan government has heretofore been unable to control would
qualify as ‘infliction of suffering” and thus be considered past persecution,” p. 17.

31Such acts may violate the right to life and the right to liberty and security enshrined in the International Covenant
on Civil and Political Rights, http://mwww.unhcr.org/refworld/docid/3ae6b3aa0.html  (hereinafter “ICCPR”),
respectively Arts. 6 and 9. In the case of children, such acts may also violate a range of rights set out in the
Convention on the Rights of the Child, http://Awww.unhcr.org/refworld/docid/3ae6b38f0.html (hereinafter “CRC”),
including the right to life and maximum survival and development (Art. 6), the right to protection from all forms of
violence (Art. 19), and the right not to be subject to abduction, sale and trafficking (Art. 35).

32See, for instance, the CRC, Arts. 6, 19, 20, 32. See also, the Committee on the Rights of the Child, General
Comment No. 4: Adolescent Health and Development in the Context of the Convention on the Rights of the Child, 1
July 2003, CRC/GC/2003/4, http:/mww.unhcr.org/refworld/docid/4538834f0.html, which noted that “Violence
results from a complex interplay of individual, family, community and societal factors. VVulnerable adolescents such
as those who are homeless or who are living in institutions, who belong to gangs or who have been recruited as child
soldiers are especially exposed to both institutional and interpersonal violence”, para.

33As an illustration as to how forced recruitment may constitute persection see, for instance, Dinora Del Carmen
Molina v. INS, 170 F.3d, 1247, U.S. Court of Appeals for the 9n Circuit, 26 Mar. 1999,
http:/Amvw.unhcr.org/refworld/docid/4152e0fbc.html, which concerned a guerrilla group in El Salvador.

34 The Convention to Suppress the Slave Trade and Slavery, 25 Sep. 1926,
http://Amww.unhcr.org/refworld/docid/3ae6b36fh.html, provided the first basic definition of slavery: “Slavery is the
status or condition of a person over whom any or all of the powers attaching to the right of ownership are exercised”,
Art 1(1). See also, International Labour Organization, Worst Forms of Child Labour Convention, 17 June 1999,
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W4T A EEFERICHE LTS, UNHCRBERMRETRGE - HEAN R Ty
IIBELTWA L YIC, BEZ BREOERICE > TED LN HKAEE L
WERRIT 91T THIEELH D], UNHCRAY R7 v 71385l TEARE
BIWIAT %7 DO BEIIIT 2 BN HTT DO RRIZ L - THTb D BAE O3S /Iz L -
THEICHFR S, HDHWIE, YR, B r#E st s 2 L 2T 5, &
HWVIRIETE N2 ERRINIVUL, BF LT AN TED ] EHELT
l/\%)o 39

C182, http:/imww.unhcr.org/refworld/docid/3ddb6e0c4.html, Art. 3.
35See also, Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
Supplementing the United Nations Convention against Transnational Organized Crime, 15 Nov. 2000,
http://mww.unhcr.org/refworld/docid/4720706¢0.html, Art. 3.
36 International Labour Organization, Forced Labour Convention, C29, 28 June 1930, C29,
http://mwww.unhcr.org/refworld/docid/3ddb621f2a.html, defines forced or compulsory labor as ““all work or service
which is exacted from any person under the menace of any penalty and for which the said person has not offered
himself voluntarily”.
37The Committee on the Rights of the Child has, in the context of administration of juvenile justice, expressed
particular concern at the repressive measures taken in response to youth gangs. See, for example, its Concluding
Observations on El Salvador, CRC/C/15/Add.232, 30 June 2004,
http://mww.unhcr.org/refworld/docid/42d3c19c4.html, paras. 67-68. Some State agents have been implicated in
ordering, facilitating or acquiescing to extrajudicial killings of gang members, including while in prison; see, for
instance, the Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions on his Mission to
Guatemala, above fn. 16, and the follow-up report, A/AHRC/11/2/Add.7, 4 May 2009,
http://mww.unhcr.org/refworld/docid/4a0932270.html.
38See Matter of M-R-, EOIR Immigration Court, York PA, (unpublished), 24 May 2005, and reasoning in relation to
deferral of removal under the Convention Against Torture. The applicant was a former gang member who feared that
he would be imprisoned under Honduran anti-gang legislation due to his past membership in MS-13 and that he
would be subjected to severe pain and suffering while imprisoned. The decision was over-turned, however, on ppeal.
39UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention and
the 1967 Protocol relating to the Status of Refugees, 1 Jan. 1992,
http://Ammw.unhcr.org/refworld/docid/3ae6b3314.html (hereinafter the “UNHCR, Handbook™), para. 65. See also the
EU Council Directive 2004/83/EC of 29 April 2004 on Minimum Standards for the Qualification and Status of Third
Country Nationals or Stateless Persons as Refugees or as Persons Who Otherwise Need International Protection and
the Content of the Protection Granted, 19 May 2004, 2004/83/EC,
http:/Amw.unhcer.org/refworld/docid/4157e75e4.html, which explicitly refers to non-State actors as agents of
persecution (Art. 6 (c)).
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40See, for instance, Writenet, Report on Central America, above fn. 11

41The existence of Mano Dura and other similar programmes launched to address gang-related crime need not
necessarily be taken as evidence that effective State protection is available. Some observers have commented on the
inability of these programmes to effectively deal with the gangs and related crime; see, for instance, the Writenet,
Report on Central America, above fn. 11.
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42See discussion on State protection in RPD File No. TA7-04670, TA7-04671, TA7-04672, (Private Proceedings),
Immigration and Refugee Board of Canada, CanLIl 49548, Canada, Immigration and Refugee Board, 31 Jan. 2008,
http://Ammw.unhcr.org/refworld/docid/4b6bea7e2.html, p. 3.

43UNHCR, Handbook, above fn. 39, para. 67.

44 UNHCR, Position on Claims for Refugee Status under the 1951 Convention relating to the Status of Refugees
Based on a Fear of Persecution Due to an Individual's Membership of a Family or Clan Engaged in a Blood Feud,
17 Mar. 2006, http://mww.unhcr.org/refworld/docid/44201a574.html, para. 13.

BUNHCR, Guidelines on International Protection No. 2: “Membership of a Particular Social Group” Within the
Context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol Relating to the Status of Refugees, 7 May
2002, http:/Aww.unhcr.org/refworld/docid/3d36f23f4.html, (hereinafter “UNHCR, Guidelines on Membership of a
Particular Social Group”), para. 23.
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46UNHCR, Handbook, above fn. 39, para. 67. See also, Orozco-Polanzo (Re), No. A75-244-012, U.S. EOIR,
Immigration Court, ElI Paso, Texas, 18 Dec. 1997, http://mwww.unhcr.org/refworld/docid/4b6beec42.html. The
applicant was a young male from Guatemala who had refused recruitment attempts by two gangs as he did not
believe in the values of the gangs. The Court found that “the grounds of political opinion and membership in a
particular group are interchangeable”.

47Romero-Rodriguez v. U.S. Attorney General, 131 Fed.Appx.203, 2005 WL 1106550, U.S. Court of Appeals for
the 11t Circuit, 10 May 2005, http://mww.unhcr.org/refworld/docid/4b7aa25b2.html, the applicants claimed a fear of
persecution for their refusal to join a criminal organization due to their religious and conscientious upbringing.

48SGee further UNHCR, Guidelines on International Protection No. 6: Religion-Based Refugee Claims under Article
1A(2) of the 1951 Convention and/or the 1967 Protocol relating to the Status of Refugees, 28 Apr. 2004,
http:/Amvw.unhcr.org/refworld/docid/4090f9794.html , paras. 4, 14.

49UNHCR, Handbook, above fn. 39, paras. 68-70, 74-76. See also decision V-95-00138, Canada, Convention
Refugee Determination Division, 16 Jan. 1997, which noted that racial discrimination was common in Colombia and
that young, poor, black men were common targets of gangs, operating with the tacit approval of the government. It
was determined that the applicant had suffered from discrimination amounting to persecution on account of his race
and socio-economic group. However, he was found to have an internal flight alternative; X (re), File No. TA7-13448,
TAT7-13528; TA7-13529, TA7-13530, Canada, Immigration and Refugee Board, 28 July 2008 (amended 16 Sep.
2008), http:/Ammw.unhcr.org/refworld/docid/4b7bad512.html, which concerned a Roma family fearing harm from
skinhead gangs; Refugee Appeal Nos. 76259, 76260 & 76261, New Zealand, Refugee Status Appeals Authority, 16
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Dec. 2008, http://Amww.unhcr.org/refworld/docid/4a1a8¢c002.html.

50UNHCR, Guidelines on Membership of a Particular Social Group, above fn. 45, paras.11-13.

51lbid, para. 14. “Social visibility” and “particularity” have been introduced in U.S. jurisprudence as additional
requirements for recognition of a particular social group in a number of decisions, including in relation to gangs.
Recently, however, in Francis Gatimi, et al., v. Eric H. Holder, above fn. 30, the “social visibility” requirement was
questioned. For further information about UNHCR’s position on the issue, see Valdiviezo-Galdamez v. Holder,
Attorney General. Brief of the United Nations High Commissioner for Refugees as Amicus Curiae in Support of the
Petitioner, 14 Apr. 2009, http://ww.unhcr.org/refworld/docid/49ef25102.html; Doe v. Holder, UNHCR, Amicus
Curiae, above fn. 28.

52A v Minister for Immigration & Ethnic Affairs, Australia, High Court, 24 Feb. 1997,
http://mww.unhcr.org/refworld/docid/3ae6b7180.html. The Court found that “while persecutory conduct cannot
define the social group, the actions of the persecutors may serve to identify or even cause the creation of a particular
social group in society.”

53UNHCR, Guidelines on Membership of a Particular Social Group, above fn. 45, para. 18.

54See, for instance, VM (FGM - Risks - Mungiki - Kikuyu/Gikuyu) Kenya v. Secretary of State for the Home
Department, UKAIT 00049, U.K. Asylum and Immigration Tribunal, 9 June 2008,

14




JR3T : UNHCR, “Guidance Note on Refugee Claims Relating to Victims of Organized
Gangs” (31 March 2010)

Note: In case of dispute over translation, English text shall prevail. (4 SCEIIER TH Y . IETTH
XELET, )

T —F TR T VD, ST, LA EBEL TWL A RE, 372
Pbh, HEHZTHH L, Bbanod s, FE~OEKGME, BN, BlicksExD
RANTHER LT\ D, FEERIZ, BT OWTRIZ LY, RO v o 7 OB A /3 —HfR
BATA LIZLITE DAL 2L TWA Z RSN R > T 5, SEmB IO
NI S S RBEOHSMEM ZRHT 6 Z L. v o 7 JJIUW“%S Lx
ESLE-HEE OB CIIEERERERL Y 5, , i 7203 THF%) &
STEETERVEETIEELGFEL TR, CORSTONEFEARARETHDH, O

.X¥ ¥ N D Z L ZIEH LT L Wo - IBEDITERRCRERT, RAiTh b .
LTINS TERRGELEZ OGN D D, Y72 21, Matter of S-E-G  (20084E) T, K
lﬁ)\l”‘fiﬂ”ﬂ&ﬁﬂ(b)ifﬁﬁéﬁx X I L DIMAREDORER & S,

WP L EFRIT, 2B EORBREZILEL TCNWDL LN ZENTE, £220
W%i WK, BRDHZENTERN] LRELE, B2 LT, Fv o ZIcmblmic
MAZSNELNTZADFERTIE, EICBITLIX Yy 7O ND 1%, BEARRER
B SV 9 5,

Rl ENFEDITIEIZ & > THAH)RIFIE

38.7- & 2 iE, MIABRE SN D Z L2 K> TIRE~DOEEGIEIT 5, HD 0T
Xy T OITENCKRTT 5 Z X EDANDELE NHEDITEEOIEAR & 72 5 Rtk & L
REND, Xv I THEPIOBICHLDE, EOXEPE2EEL LS LT5%
DANZEDPEETHY, Xv o 7Mbb Z EE2ERT DAL DA, B L2WE
MZ a0t REEELLY LTH5ZFD0ANCLIEETHEH S, Xy U
A 23— %, ¥ E(rehabilitation) & & E(reform) DR Z4TEL L H & LTWBH L&
ZHZEHLTEDLESY, MERICE L SNAMEE. /bbb NEaMTF+&T

http://mww.unhcr.org/refworld/docid/484d4a222.html, which involved a female asylum-seeker fearing persecution
in the form of enforced female genital mutilation from her partner, a member of the Mungiki organization; the
recognized group was “women (girls) in Kenya”.

55Youth within the age range of 8-18 years may be particularly vulnerable to recruitment. See, for instance, the
USAID, Central America and Mexico Gang Assessment Report, above fn. 11, p. 15.

56UNHCR, Guidelines on International Protection No. 8: Child Asylum Claims under Articles 1(A)2 and 1(F) of the
1951 Convention andfor 1967 Protocol relating to the Status of Refugees, 22 Dec. 2009,
http://mww.unhcr.org/refworld/docid/4b2f4f6d2.html, para. 49. See also, Matter of S-E-G-, et al., 24 I&N Dec. 579,
U.S. Board of Immigration Appeals, 30 July 2008, http://mwww.unhcr.org/refworld/docid/4891da5b2.html, in which
the Court acknowledged that “the mutability of age is not within one’s control, and that if an individual has been
persecuted in the past on account of an age-described particular social group, or faces such persecution at a time when
that individual’s age places him within the group, a claim for asylum may still be cognizable,” p. 583.

5TUNHCR, Guidelines on Membership of a Particular Social Group, above fn. 45, para. 6.

58See Matter of S-E-G, above fn. 56.

59ICCPR, Art. 14.

60JCCPR, Art.22; American Convention on Human Rights, http://www.unhcr.org/refworld/docid/3ae6b36510.html,
Art. 16.

61These fundamental principles underpin ICCPR, Arts. 10(3), 14. See further Human Rights Committee, CCPR
General Comment No. 13: Article 14 (Administration of Justice), Equality before the Courts and the Right to a Fair
and Public Hearing by an Independent Court Established by Law, 13 Apr. 1984,
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http://mww.unhcr.org/refworld/docid/453883f90.html, para. 16; CCPR, General Comment No. 21: Article 10
(Humane  Treatment  of Persons Deprived of  Their Liberty), 10  Apr. 1992,
http://mww.unhcr.org/refworld/docid/453883fb11.html, paras. 10-13.

62 Islam (A.P.) v. Secretary of State for the Home Department Regina v. Immigration Appeal Tribunal and Another
Ex Parte Shah (A.P.) (Conjoined Appeals). UNHCR Intervening: Case for the Intervener, 25 Mar. 1999,
http:/Amw.unhcr.org/refworld/docid/3eb11c2f4.html; Doe v. Holder, UNHCR, Amicus Curiae, above fn. 28, p. 27.
630rozco-Polanco (Re), above fn. 46. See, for instance, RRT Case No. 0906782, RRTA 1063, Australia, Refugee
Review Tribunal, 24 Nov. 2009, http://Aww.unhcr.org/refworld/docid/4b5708f42.html, where the recognized
particular social group was “bus, public transport and truck drivers.”

64See, for instance, RRT Case No. 0906782, RRTA 1063, Australia, Refugee Review Tribunal, 24 Nov. 2009,
http:/Aww.unhcer.org/refworld/docid/4b5708f42.html, where the recognized particular social group was “bus, public
transport and truck drivers.”

65|nternational Covenant on Economic, Social and Cultural Rights,
http://maww.unher.org/refworld/docid/3ae6b36¢0.html, Arts.2(2), 6.

66RPD File No.TA7-04670, TA7-04671, TA7-04672, above fn. 42. The principal applicant was targeted by an
organized crime gang as a result of articles he had written. The Board found that “the PC is a XXXXX and he should
not be expected to abandon his vocation and go into hiding in another location in Mexico”.

67“Family” or “kinship ties” have been recognized by several jurisdictions as constituting a “particular social group”
for the purpose of the refugee definition. See, for instance, Matter of Acosta, A-24159781, U.S. Board of
Immigration Appeals, 1 Mar. 1985, http:/Ammw.unhcr.org/refworld/docid/3ae6b6b910.html; Sanchez Trujillo v. INS,
801 F.2d 1571, U.S. Court of Appeals for the 9 Circuit, 15 Oct. 1986,
http://Amw.unhcr.org/refworld/docid/4a3a3af50.html. The Court noted that “perhaps a prototypical example of a
‘particular social group’ would consist of the immediate members of a certain family, the family being a focus of
fundamental affiliational concerns and common interests,” para. 26.
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68See, for instance, Orejuela v. Gonzales, 423 F.3d 666, U.S. Court of Appeals for the 7 Circuit, 8 Sep. 2005,
http://Amw.unhcr.org/refworld/docid/4b7a9a0a2.html. The applicant was targeted by FARC (Revolutionary Armed
Forces of Colombia) which had killed her husband. The Court granted the application based on the fact that the
political opinion of her husband had been imputed to her. See further, Del Carmen Molina v. INS, above fn. 33.
69Social groups with low socio-economic status have been recognized by some jurisdictions. See, for
example, MA6-03043, CanLIl 47104, Canada, Immigration and Refugee Board, 29 Feb. 2009,
http//’www.unhcr.org/refworld/docid/4b7aa3662.html, which recognized that “poor Haitian women
with HIV/AIDS” can constitute a particular social group; MAO-06253, CanLIl 26873, Canada,
Immigration and Refugee Board, 18 Jan. 2001,
http!//www.unhcr.org/refworld/docid/4b7aa5692.html, which found that “in a country where major
landholders, with impunity and the use of violence, still oppose agrarian reforms designed to provide
poor and disadvantaged peasants with a minimum of dignity and chance for survival, membership
in such an agricultural cooperative is a sacred and essential right which no one should be compelled
to waive”. See also, RRT Case N98/22948, above fn. 26.

70USAID, Central America and Mexico Gang Assessment Report, above fn. 11, p. 15. See further Goodwin-Gill and
Jane McAdam, The Refugee in International Law, 2007 ed., pp. 85-86; Michelle Foster, International Refugee Law
and Socio-Economic Rights, Refuge from Deprivation, 2007, pp. 303-313.
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71 In Arteaga v. Mukasey, 511 F.3d 940, U.S. Court of Appeals for the 9n Circuit, 27 Dec. 2007,
http://mww.unhcr.org/refworld/docid/4b6be7662.html, the Court noted that “to do as Arteaga requests would be to
pervert the manifest humanitarian purpose of the statute in question and to create a sanctuary for universal outlaws.
Accordingly, we hold that participation in such activity is not fundamental to gang members’ individual identities or
consciences, and they are therefore ineligible for protection as members of a social group”, at 946. See also, Chacon v.
INS, 341 F.3d 533, U.S. Court of Appeals for the 6t Circuit, 18 Aug. 2003,
http://mww.unhcr.org/refworld/docid/4b6bflac2.html.

72In Canada (Minister of Citizenship and Immigration) v. X, CanLIl 47735, Canada, Immigration and Refugee
Board, 31 May 2007, http://mww.unhcr.org/refworld/docid/4b7a9d2d2.html, the Board adopted the reasoning in
Poshteh v. Canada (Minister of Citizenship and Immigration), A-207-04, 2005 CAF 85, Canada, Federal Court of
Appeal, 4 Mar. 2005, http:/mww.unhcr.org/refworld/docid/47e0e21b2.html, i.e. that “in the case of a minor under
the age of 12, for example, it would be highly unusual for there to be a finding of membership [in a criminal
organization, in this case a gang]” and that “[T]here is a continuum that the closer the minor is to age 18, the greater
the presumption of understanding of his actions.”

73UNHCR, Handbook, above fn. 39, paras. 56-59.

7AUNHCR, Guidelines on International Protection No. 1: Gender-Related Persecution Within the Context of Article
1A(2) of the 1951 Convention and/or its 1967 Protocol Relating to the Status of Refugees, 7 May 2002,
http:/Amw.unhcr.org/refworld/docid/3d36f1c64.html, para. 32. This interpretation has also received support in
academic commentary; see for instance, Goodwin-Gill and Mc Adam, The Refugee in International Law, above fn.
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70, p. 87.

75 Refugee Appeal Nr. 76044, New Zealand, Refugee Status Appeals Authority, 11 Sep. 2008,
http://mww.unhcr.org/refworld/docid/48d8a5832.html, para. 84.

76 See, for instance, Emilia Del Socorro Gutierrez Gomez v. The Secretary of State for the Home Department, above
fn. 22, which noted that “the risk of extortion threats from a criminal gang will not normally be on account of political
opinion, but in some societies where criminal and political activities heavily overlap, the picture may be different”,
para. 40; Vassilev v. Canada (Minister of Citizenship and Immigration), CanLII 5394 (F.C.), 131 F.T.R. 128, Canada,
Federal Court, 4 July 1997, http:/Amwww.unhcr.org/refworld/docid/4b6bf8502.html. The Court found that ““in this case
criminal activity permeates State action. Opposition to criminal acts becomes opposition to State authorities. On
these facts it is clear that there is no distinction between the anti-criminal and ideological/political aspects of the
claimant's fear of persecution. One would never deny that refusing to vote because an election is rigged is a political
opinion.”

77The U.S. Immigration Court, for instance, has found that the applicant had the political opinion of “believing in
following the rule of law and earning an honest living and of opposing gang lifestyle and its accompanying illegal
activities”. See Matter of Orozco-Polanco, above fn. 46.

78 (Attorney General) v. Ward, 2 S.C.R. 689, Canada, Supreme Court, 30 June 1993,
http://Ammw.unhcr.org/refworld/docid/3ae6b673c.html. The Court found that ‘“Not just any dissent to any
organization will unlock the gates to Canadian asylum; the disagreement has to be rooted in a political conviction.”
79 Klinko v. Canada (Minister of Citizenship and Immigration), 3 F.C. 327; [2000] F.C.J. No. 228, Canada, Federal
Court, 22 Feb. 2000, http:/Amww.unhcr.org/refworld/docid/403f18574.html.

19




JR3T : UNHCR, “Guidance Note on Refugee Claims Relating to Victims of Organized
Gangs” (31 March 2010)

Note: In case of dispute over translation, English text shall prevail. (4 SCEIIER TH Y . IETTH
XELET, )

MWEICG L2 ENFE TRELRNLHFE D BN ERIC IR L L TR
EENDZENHDHEA D, FDO LD RITINT. kL BF AR T R VWEROELE
W2k E RSN 5A b bUE BFEEOH W EICH DBROEREEE
LTWAHEELH D, OF v U ZIEEIN Y RO L BEIKRAE > TWHEE, b
HUVNIHFEENEFZOT— = M XD BIRCE O oE L@ x5 TER
HIRE | OB E R LZEES, BUAHER WO HBIIMICEEL RS, 8

S0 EIC Lo Tid, HEEE OB AN TIE < te LA EFHE S L5560
Hb, Bl 21T, HHAN, BHIFHERTHEL TWD E Xy o ZI0ETF, ¥y o
TN % D& BTRINCFHE L TWABRER ENZNICH =5, T D X 5 2R T,
HAIEE ORI T e LARGEE ORI CHEEZRERTH Y | BRI E L&
L TCWDEEBZDRE[HND D, TS, TEIRMICHSLTH D Z & BER
ZIIOTERE) TRIVES, PEBUAMERIZ, EERELTHL, BEEELTHE
B35 EMTE5, MEWRLS, MAREBEORAZHEMET L E1X. KX v 71
B EMBRZD E VD KT, LV ERBGERHIE, T2 ZITTHTRESSOFx v
— U TX Yy o 7OMHHAEDICTE2OLFEILL SWHETH S, 843

SLEOERE RIX. HEEE B MU OITEIE T, (ML OB REHEZ LTV 2Nz H
POLT, X I Lo THEFIIREONISRAR DD, X v o V7 OBERITE
T 52 LR T AHEMIE, XY o Ik TEUVITAEE RO, FEf LI ADRT v
VIR T A B RAEERBICEHT 20 E I MDD LT, X v 7 IE IR
AN Y o TIRIEEZFF > TWDEEZD, XX T OIRDEENI T DHAXIT

80 See, for instance, TA2-15177, CanLIll 55276, Canada, Immigration and Refugee Board, 7 Mar. 2003,
http://mww.unhcr.org/refworld/docid/4b7aa7032.html, which involved a claimant from Peru whose knowledge of
misappropriation of funds in the government resulted in threats against his family and the kidnapping of his sister.
The claimant was found to have a well-founded fear of persecution by reason of imputed political opinion; Demchuk
v. Canada, CanLll 8677 (F.C.), Canada, Immigration and Refugee Board, 9 Sep. 1999,
http://mww.unhcr.org/refworld/docid/4b7aa8572.html.

81Grava v. INS, 205 F.3.d. 1177, U.S. Court of Appeals for the 9 Circuit, 7 Mar. 2000,
http://mww.unhcr.org/refworld/docid/4152e0fa6.html. The Court found that threats against a whistle-blower who
reported corrupt behaviour of government officials might be on account of political opinion.

82 See, for instance, Sangha v. INS, 103 F. 3d, 1482, 1487, U.S. Court of Appeals for the 9n Circuit, 1997,
http://mww.unhcr.org/refworld/docid/4152e0fc15.html. The Court noted that “in these cases, the victim was
recruited by a political group. The victim refused, and the political group threatened death if he did not comply. We
reasoned in those cases that the victim’s refusal showed his political neutrality, which was the equivalent of a political
opinion, and that the persecutor’s threats were persecution on account of that political opinion.”

83 Calderon-Medina (Re), No.A 78-751-1981, U.S. EOIR Immigration Court, Newark, NJ, 1 May 2002,
http:/Aamvw.unhcr.org/refworld/docid/4b6bfh332.html.

84Matter of D-V, U.S. EOIR, Immigration Court, San Antonio, Texas, (unpublished), 9 Sep. 2004.

85An imputed political opinion is defined as a political opinion that is attributed to the asylum-seeker by his/her
persecutors. See, Vasquez v. INS, 177 F.3.d 62, 65, U.S. Court of Appeals for the 1« Circuit, 24 May 1999,
http://mww.unhcr.org/refworld/docid/4b6c02142.html. The Court held that whether correctly or incorrectly
attributed, an imputed political opinion “may constitute a reason for political persecution within the meaning of the
Act.” hout family support are even less likely to be able to relocate.”
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86Althea Sonia Britton v. Secretary of State for the Home Department, EWCA Civ 227, U.K. Court of Appeal, 7 Feb.
2003, http://mww.unhcr.org/refworld/docid/403e49454.html. The appellant and her family became the targets of a
gang for political reasons (her cousins left a political party in which they had been active members, and as result were
suspected of betraying it).

87UNHCR, Guidelines on International Protection No. 4: "Internal Flight or Relocation Alternative™ Within the
Context of Article 1A(2) of the 1951 Convention and/or 1967 Protocol Relating to the Status of Refugees, 23 July
2003, http:/Amw.unhcr.org/refworld/docid/3f2791a44.html, para. 13.

88 Ibid, para. 15.

89As noted by WOLA, A Resource Guide, above fn. 2, p. 3, “Even if one were able to move to another city, the gang
presence is pervasive and relocation would not provide safety from persecution by gangs. Abandoned children wit
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90Art. 1F stipulates that “the provisions of the 1951 Convention shall not apply to any person with respect to whom
there are serious reasons for considering that he [or she] (a) has committed a crime against peace, a war crime, or a
crime against humanity, as defined in the international instruments drawn up to make provision in respect of such
crimes; b) has committed a serious non-political crime outside the country of refuge prior to his [or her] admission to
that country as a refugee; c) has been guilty of acts contrary to the purposes and principles of the United Nations.”
UNHCR’s interpretative legal guidance on the substantive and procedural standards for the application of Art. 1F is
set out in UNHCR, Guidelines on International Protection No. 5: Application of the Exclusion Clauses: Article 1F of
the 1951 Convention relating to the Status of Refugees, 4 Sep. 2003, (hereafter: “UNHCR, Guidelines on Exclusion”)
http://mww.unhcr.org/refworld/docid/3f5857684.html; UNHCR, Background Note on the Application of the
Exclusion Clauses: Article 1F of the 1951 Convention relating to the Status of Refugees, 4 Sep. 2003, (hereafter
“UNHCR, Background Note on Exclusion”), http://www.unhcr.org/refworld/docid/3f5857d24.html; UNHCR,
Statement on Article 1F of the 1951 Convention, July 2009, (hereafter “UNHCR, Statement on Article 1F”),
http:/Amw.unhcr.org/refworld/docid/4a5de2992.html, and UNHCR, Handbook, above fn. 39, paras. 140-163.
9TUNHCR’s interpretative legal guidance on the substantive and procedural standards for the application of Art. 1F
stated above should be referred to by decision makers when examining asylum claims relating to gangs and other
groups involved in criminal activities.

92UNHCR, Background Note on Exclusion, above fn. 90, para. 37.

93|bid, paras.50-63.
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94 As reflected in the Rome Statute of the International Criminal Court, 17 July 1998,
http:/Amvw.unhcer.org/refworld/docid/3ae6b3a84.html, Art. 30, the mental element generally required for individual
responsibility is “intent” (with regard to conduct or consequences) and “knowledge” (with regard to circumstances or
consequences).

95UNHCR, Background Note on Exclusion, above fn. 90, paras.50-56.
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