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5 Saadi v. United Kingdom, ECtHR, Applic. No. 13229/03, 29 January 2008, per joint partly dissenting opinion of judges
Rozakis, Tulkens, Hajiyev, Spielman and Hirveld (no page or paragraph number).

6 Lord T. Bingham, The Rule of Law (London: Allen Lane, 2010), p. 73.

" M. Daly, ‘Refugee Law in Hong Kong: Building the Legal Infrastructure’, (2009) 9 Hong Kong Lawyer 14, p. 15.

8 Any reduction in global asylum numbers have been associated with non-entrée policies, including containment in
regions of origin and interception/interdiction measures, or can be attributed to large-scale repatriation programmes.
9 For example, Council of Europe Member States have ‘significantly expanded their use of detention as a response
to the arrival of asylum seekers and irregular migrants’: see, Parliamentary Assembly, Council of Europe, Doc.
12105, 11 January 2010, The detention of asylum seekers and irregular migrants in Europe, Rapporteur Mrs Ana
Catarina Mendonca, para. 1 (referring in particular to the UK, France and Italy), yet migration into Europe has also
surged: European migration figures have increased from an estimated 49 million in 1990 to 58 million in 2000 to 70
million in 2010: United Nations, Department of Economic and Social Affairs, Population Division (2009). Trends
in International Migrant Stock: The 2008 Revision (United Nations database,

POP/DB/MIG/Stock/Rev.2008), available at: http://esa.un.org/migration/index.asp?panel=1.

10 According to the United Nations, the global migration ‘stock’ has been increasing as follows: between
1990-1995 (+1.3%); 1995-2000 (+1.5%); 2000-2005 (+1.8%); and 2005-2010 (+1.8%): In 1990, there was an
estimated global migrant ‘stock’ of 155 million; in 2000, it was estimated to be 178 million and in 2010, this is
estimated to be 214 million, constituting 3.1 per cent of the global population: United Nations, Department of
Economic and Social Affairs, Population Division (2009). Trends in International Migrant Stock: The 2008
Revision (United Nations database, POP/DB/MIG/Stock/Rev.2008), available at:
http://esa.un.org/migration/index.asp?panel=1.

11 See, e.g., S. Castles, ‘Towards a Sociology of Forced Migration and Social Transformation’ (2003) 77(1)
Sociology 13-34, at p. 12: “Migration policies fail because policy makers refuse to see migration as a dynamic
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social process linked to broader patterns of social transformation. Ministers and bureaucrats still see migration as
something that [can] be turned on and off like a tap through laws and policies.’

12 For example, despite Australia’s policy of mandatory detention (introduced in 1997), asylum-seekers continued
to arrive throughout the 1990s and 2000s. Only with the introduction of comprehensive interception measures in the
early-mid-2000s did the numbers of asylum-seekers fall markedly.

13 Belgium, for example, recorded an increase in asylum applications at the border since it began permitting
families with children arriving this way to be housed in the community: Verbauwhede, Alternatives to Detention for
Families with Minor Children — The Belgian Approach, a discussion paper for EU Asylum Conference 13-14
September 2010, p.2. It is nonetheless too simplistic to attribute this increase to a more generous alternative to
detention regime, as asylum application rates have been increasing overall in Belgium. There was no statistical
breakdown for asylum applications submitted at the border visa-a-vis those submitted on the territory available at
the time of writing. If there are more applications being submitted at the border, this may be a positive development,
if it means more persons opting to announce their intention to apply for asylum at the border, rather than to enter
Belgium clandestinely and to apply for asylum later, including only after having been arrested for illegal entry or
stay. Any increase may also be attributable to altering asylum practices in neighbouring countries (e.g., according to
Amnesty International, The Netherlands ‘puts aliens in detention more frequently and for longer periods of time’,
Harcopy Trouw, 5 November 2010), and this points to the need for an EU-wide discussion on A2D.

14 The term “‘deportation’ is used synonymously with ‘removal’ and ‘expulsion’ for the purposes of this study,
unless otherwise indicated. It is noted that the terms may have different usages and meanings in various national
and international laws.

15 See, infra. See, also, O. Field and A. Edwards, Study on Alternatives to Detention, UNHCR, Legal and
Protection Policy Research Series, POLAS/2006/03, 2006.

16 The UK, for example, has paid out at least £2 million to 112 individuals over the last three years where it has
been proved that immigrants have been wrongly held: see, Medical Justice, ‘Review into ending the detention of
children for immigration purposes: Response by Medical Justice’, July 2010. According to Medical Justice, the £2
million does not include the costs of legal advice, court costs, etc. Successful litigation in Hong Kong that forced
the Hong Kong Government to change its detention policy (discussed infra) has, for example, given rise to over 200
pending compensation claims: Interview, Barnes and Daly, Lawyers, Hong Kong, 15 September 2010. South
Africa’s Lawyers for Human Rights has also lodged 90 separate reviews of detention in South Africa: Statement, K.
Ramjatham-Keogh, LHR, 17 November 2010. For some of the cases, see LHR, Monitoring Immigration Detention
in South Africa, Annex, September 2010.

17 See, infra.

18 See, infra.
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19 Amuur v. France, ECtHR, Applic. No. 19776/92, 25 June 1996, para. 43.

20 See, infra.

21 See, infra.

22 See, infra.

23 See, infra.

24 See, infra.

25 See, e.g., Nationality Decrees issued in Tunis and Morocco — Advisory Opinion, 1922 PCIJ Ser. B No. 2, para.
24, in which the Permanent Court of International Justice held, for example, that even the regulation of nationality,
which falls within the ‘reserved domain’ of states, must be consistent with the rules and obligations of international
law. See, further, A. Edwards and C. Ferstman, ‘Humanizing Non-Citizens: The Convergence of Human Rights and
Human Security’, in A. Edwards and C. Ferstman (eds.), Human Security and Non-Citizens: Law, Policy and
International Affairs (Cambridge: Cambridge University Press, 2010), ch. 1.

26 See, infra.
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28 US Immigration and Customs Enforcement (ICE), 2009 Immigration Detention Reform, available at:
http://www.ice.gov/pi/news/factsheets/2009 immigration detention reforms.htm.

29 US Immigration and Customs Enforcement (ICE), 2009 Immigration Detention Reform, available at:
http://www.ice.gov/pi/news/factsheets/2009 immigration detention reforms.htm.

30The Coalition: Our Programme for Government — Freedom, Fairness, Responsibility, May 2010, 17:
Immigration, p. 21, available at:
http://programmeforgovernment.hmg.gov.uk/files/2010/05/coalitionprogramme.pdf.

31 On prolonged detention, the Japanese government has issued a statement that ‘from now on’ persons in
prolonged detention will have their cases regularly considered under bail, and regardless of whether an application
for bail has been made, their cases will be reviewed, see Ministry of Japan, Immigration Control Department, ‘Re:
Bail consideration process for immigration detainees under removal order’, 30 July 2010, available at: http://www
moj.go.jp/nyuukokukanri/kouhou/nyuukokukanri09 00006 html. Translation supplied by the International
Detention Coalition, email 11 October 2010 (on file with the author).

32 Australian Department of Immigration and Citizenship, Fact Sheet 85: Removal Pending Bridging Visa,
available at: http://www.immi.gov.au/media/fact-sheets/85removalpending.htm. The visas were introduced on 11
May 2005. The visa is however completely discretionary at the hands of the minister. Meanwhile, Australia
continues to detain mandatorily other unauthorised entrants. Discussed in Part C.

33 Discussed in Part C.

34‘PM softens detention stance’, The Australian, 19 October 2010; Joint Statement of the Prime Minister and the
Minister for Immigration and Citizenship, ‘Government to move children and vulnerable families into
community-based accommodation’, 18 October 2010, available at: http://www
minister.immi.gov.au/media/media-releases/2010/cb10071.htm. The families and children will remain “detained’
for the purposes of the Migration Act, but will be moved to community housing. Other restrictions may be imposed,
such as reporting requirements, etc. In the same press briefing, the government announced an expansion of
mainland detention facilities.

35 Discussed in Part C.

36 Discussed in Part C.
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7. Fon%< OEE, HERERHFE LB LZ2VNY | BEICHE D AR
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WL OPDOEZFNERBEREE (BLOTHRRERFEZ2E0LZOMOBE) 0% IE
YU LK T D 2 EMTE 20 E W) B 2R T T 5, NEWETeE TEEICIT D FET
ICERSNARN— T, Sl TEEICB T 2B REHR L OESEE IO B HARSE LTk
D —RCRBND, LER->T, ARITH LD LEICAS BHRT LD TH LM, kv BE
FUCITEE E TR IIBE RE BRI O TR ERZ L LT EZERA L TV AEAIZBET LD TH
%,

NEPEER L OREEMED & 2 B E O MBI, BE, EEEAMECET 23 EICL Lo &
FF SN TW5D, [EE AHEHES (United Nations Human Rights Council. L FUN-HRC) (24HF,
ZFES) 11, [RENHEIEREETZ (Working Group on Arbitrary Detention. L FWGAD) | DL
EYLR L, 1997 SRIC AEHIE A2 ST 2 LIT LT, P20k, (EEMAIE, ZoMBEICET 2
A EA R LTV B, 02007 4E, VE¥EEAIE. UN-HRC 28 MERH TS h T 5 %<
DEERGREHFHE B L OREHBROEN DOREZL 7202, A7 USHEZIERT 572
DO P RAOHEH] 2EMT DL L 88 Lz, MBI KAL LTRERTH D,

22009 4F, WGADIZ, ABEHIZE 2010 FEOEEEIHIEHD DL 725 2 L 2m Lz, BiE
H O NI 5 EHEE IR DITBIEE P B L OF & I 2 U E O£
U7z, “EEAMESSAET I ROMBEZELRELE L, ZHICB LT, 2009 42/ 3%
FU ANy arEEE L, PRONGF#EESOBASE L RINCK T 2 IRBERFERB LW
RIEBBROMELCEE T 2 Fep S 13, 2010 4F LAIClE &, BB I OEIELZ L, LY
OV HAEARE 2 B9 5 EAFRIBIZE & RO T 7=, CEUSLASHE ST (European Union Agency for
Fundamental Rights. L1 FEU-FRA) 1%, filt. & (29 2 EFRETICHET e O i 2 3¢
?L/7‘:75§\%ﬂilii\‘Jﬂz’ﬁ%@iﬂ}mliﬁo’ﬁ5?’@%’53’0’i(ﬁ?’ﬂ%@fﬁ%’g%lﬁﬁiﬁgﬁé%ﬂié\iﬂ“@/‘}éo

37 E.g., Brazil, the Philippines and South Africa. Other countries detain asylum-seekers only for minimal periods
and have a general policy objective to release asylum-seekers as soon as possible from detention: e.g. Canada,
Sweden, and the United Kingdom (the exception here is persons undergoing accelerated processes in which
detention is automatic).

38 See, e.g., Canada’s Toronto Bail Program, discussed infra.

39 Human Rights Commission res.1997/5 (15 April 1997).

40 UN Docs. E/CN.4/1999/63 (1998), E/CN.4/2004/3 (2003), E/CN.4/2006/7 (2005) and A/HRC/10/21 (2008).

41 WGAD, Report to the 10 Session of the Human Rights Council, A/HRC/10/21, 16 February 2009, para. 80(a).
42 1bid., para. 51.

43 See, Special Rapporteur on the Human Rights of Migrants, Ms. Gabriela Rodriguez Pizarro, Report to the 54
Session of the Commission on Human Rights, UN Doc. E/CN.4/2003/85, 30 December 2003.

44 See, Special Rapporteur on the Human Rights of Migrants, Mr. Jorge Bustamante, Report to the 11 Session of
the Human Rights Council, UN Doc. A/HRC/11/7, 14 May 2009, paras. 24, 27 and 43 (on children in detention).
45 See, http://www.ohchr.org/EN/NEWSEVENTS/Pages/MigrationPanel.aspx.

46 See, Parliamentary Assembly, Council of Europe, Doc. 12105, 11 January 2010, The detention of asylum seekers
and irregular migrants in Europe, Rapporteur Mrs Ana Catarina Mendonca (CoE Special Rapporteur, Report on
Detention), available at: http://assembly.coe.int/Main.asp?link=/Documents/WorkingDocs/Doc10/EDOC12105
htm.

47 European Union Agency for Fundamental Rights (EU-FRA), Detention of Third Country Nationals in Return
Procedures, 10 November 2010, available at: http://fra.europa.eu/fraWebsite/research/publications/publications per
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UNHCRIZ, #ERGRERFEE . MR L OEEEE T 2 BHRNEE 2 Fo0n, REITEY
PR (B A L C & 7=, EITTIE, 2009 FFICHITERE S (ExCom) (28U THIZE(Y;
AT 20 A4 RI—F 1 v 7%k L. 30 WEDOBHA ZFUCBML T\ 5, B,
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ZHEHTTHDH, SHIC, 201045 HICIIRT7 VT HESHEAEm L, A—A TV 7, Fik,
AR, =2—U—7 v RBIXOREREOBN, £ L TKEOIBUFEBELAZIM L T\WD, &
RAHMIMBMHESHEL FESN TS, ExComit, 1977 4ELIKZ < DA ICB W T, HtknE
FICBET 2 EERE L, IBHEIC X > TEEIND H 5 D5 ALEN AR O BEgFs X 0% AT
RE/R ANMEREMEZ MES 2 4D TR TUTR LRV EBE LTV 5, Y R(F#~DE (Agenda
for Protection) &, EZFIZHk LT, WoZ 5 O[EHGHZE U C, JE#EAES & HEROMERC
KRB BIT D] ZEEFONTTNG, P

AFE, ks KO AR EIC B9 2 UNHCRO —# OB RICEIRT 2 b O TH 5, A
frRlE, B KO ORBREEICE T 5 HEREOBURZ It L, EFEEHhl & S
AT BB E T X TR 7 P AR OB RS 1 OB Z DWW CTHEHIBICE LT 5, £72. AR,
201145 H I[Z UNHCR & [E 8 A # & % Jp % B 5 % 71 (Office of the United Nations High
Commissioner for Human Rights. I&FROHCHR)I:4 T = % — 712 TR &N 5 T ALt
THRBIEEICEAT AN ESHE OTLDOEFREEDO—DLRDELDTHD,

A FERRE L OWA

AKFIE, 2 DOFEIRFTHT oD, F—o, #ER, HEREREPRGESE. BEEE. ToMmo
BR (REEL 2 Tt R ERFEEREY) (T 2HHOHNELBEIOAHICHT D
Z O OHIRIZED T 2 — i p 72 FEBRAENI A 28 5, & 2 Tk, BREMN i3
5 IER » FReIREO M S 200 #9, & 6, EFERIEEAER L O EEEZ RIS L.
FED T N—TIZB L T OLNDMED B D FHIFEIZ OV T OG5, AR, Witdo
TR X OB BT B ERIEHEIC O W T OB 2RI 5 b o Tidde ., TR o,
REFTIIR 72 GB N A B R 2 EE I REN R L DOIZT HR D I8 W TARRE & BE#%
T 5 (GEBETiEm . o LA, AR, WEMBIEE 2 BET 2RI 2B E
HEH¥TTWD,

Sfis —=

B, MAEHEICET D EFRFTE. EHBENEIIMREN LB ORETT 5, Zhb

year/pub detention en htm.

48 See, http://idcoalition.org/alternatives-to-immigration-detention-side-meeting-geneva-2010/.

49 See, UNHCR, Thematic Compilation of Executive Committee Conclusions (4t edition), 2009, pp. 136-140. See,
in particular, ExCom Conclusion Nos. 7 (XXVIII) (1977) on custody prior to execution of expulsion order, para. (c),
44 (XXXVII) (1986) on Detention of Refugees and Asylum-Seekers, and 93 (LI11) (2002), on reception of
asylum-seekers in individual asylum systems, para. (b)(i).

50 UNHCR, Agenda for Protection, UN Doc. EC/52/SC/CRP.9/Rev.1, 26 June 2002, Part 11, Goal 1, Point 9.

51 A number of human rights provisions are specifically relevant to conditions in detention, such as Articles 7
(prohibition against torture and cruel, inhuman or degrading treatment), 10 (right to humane conditions in
detention) and 17 (right to family life and privacy) of the International Covenant on Civil and Political Rights
(ICCPR). See, also, UN Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment, adopted by GA res. 43/173 (9 December 1988).

12




DIFAT% Rk x e REBERTE O % A 7 RN EBEOEFEITH 5 O BARN 726 % 5[\ TR 5.
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THEFRTER2WLNE LRV, IO OFINSEBOR B ESH L, /iR BN TE
DIV ANEFRTHZ ENARETH S, ZIICE LT, AREIE, MR S 3 O B
BER SR L OFESOET=F U 7« B LIGBRESNTZIGE O A 2B Y 2 71250
THHMMT 5,

AR, Frlo, MRGRERHEE., BERBIOEEESR 2GR E LM EICET 2 L0
Thod, LOLENL, AL, ANEREE—RICEET 2, g E 72 13aBR B o XARICEB T %
a2, SEROIRER T OET HIEA T2, 2R, BHOEBEAGIOZL A, AEBEMET
1372 < 0 IREDOLARICBWTRELTWDHIZOTH Y . AIFEORISR L 7> BB OREFE
BIFRICET O TH D), Hi#ETFRE LVIAVWBRFREZGARSEEZLOTHLINETH
5o Lo T, IFEDOSURICE T 2B L OSATITAE R AR b DO L 72D, HEREHES.
RIS K OME[EFE B I & 72 BARROIER SCEIC L DRI ELZ=Z L, TR HICHOWTITE B
ECHERT 203, HIROH B L OLRTKT 2R & ZE R ER k92 HEFI I3 A AHE
ThV ., BEEZIZZFOMOERA UIZFD L5 Hifiioxim) (b, 50 5E
WA IS,

ARG, Fv v FICB T DEREES £ 72 3 FEIRCT v DB & B LB ROMEE S B
EHNZER Y o b O TiEZRVy (Fit. [EF) THHA),

B. FHiEmlCET A EE

AT, 5S84 RBHEIC LTSN (B0 747 FEiE%
WH) DA LB E2—TThRhol, FDi=h, AfEgld, b7 a5 A0BMEICH
WT, EOLTHELRIREY Z85F Lz, (MR II0EE L 72> 7272 EICHOWTFED Z &
XTERY, TOLIRA U H E2—RNARETHIUE, BhiEWZ < AHFZE I BB 2 fiH 20
R1THAH, ELTEOMEIL, FEWRLS, BERIMEDMELET LA, LonLli
Do, A 22— L5 WEOREBRFIEFERRGE I L UThi, HxfE7a 77 LA0%
NENOBIG~DOFAM M EhE S 7,

C. TFE

Afacix, TABRE] OXE%, EIE~OANEEZ RO A (WIHIERFEORES) 7= 1368
5 OBEE, BETIFEE TOM (REEMEOMEL) (ki) 5, R, HEREHE

IEEFEE B L OZOMOBROMECS LT 572 OIEHT 5, EICITERNCHF ] 7o ik
EEION, AHEICX VBN LRIRE TS, TAERE (X, THE#HE (criminal
detention) | LV 124 EOFMIZ L 5¥%E (security detention) | & XAIS 415, FFHMEIX

52 The countries visited were Australia, Belgium, Canada, Hong Kong and the United Kingdom (Scotland) over the
period from May to September 2010.

53 See, instead, A. Edwards, ‘The Optional Protocol to the Convention against Torture and the Detention of
Refugees’ (2008) 57 International and Comparative Law Quarterly, p. 789-825, which includes a section dealing
with the legal arguments around camp confinement policies amounting to a deprivation of liberty.

13




TNESLTEZ AT 7- 2 L 2 A L L-EREB L O9E AN O#EEE 713 Z ofthoo B B o f R 2 &k
L 22 FOBBIC L 5WBIEFOLEE- 1T 0 ) ABEBROBEICE S b0 EW®T 5,
54

BEROIARICB TR, [H#EE] PlconThix REBRMNEEN TV D, AT, kT,
FIBATCEH DS Lt 7'y a o o X —F 7213 HE 7 EOREIGATICR T 5 HH O H%E
Ete, THUIEROHEDORZHHDTHILIN, ZOZ EITMEAICE S RWHEENIREN 2
AR KT DR E MEIR CTH D Z LA EWR LV, EESEIX, PAEMZERICER T 2w
LERE, L VREOHBOHER L OBENCKTT 5 Z0MOHRICET L0 TH D, $B
ECHPAT LAWY, THIREORBETH S,

%< O THEREEE] (3, WO0rOREBOBINI ST DHIREE A, EADBHZHET S
bDOTHDHIZD, ANERBEOMR LRSI TERL R, BHICHT 2 E2TOMRIE, £h
WHH SN ST COBEZ L 28R RHNETH L), MEEECREREL T LV D Rn
HIIR T 2 2MZBD BT ANHERY R BB D5 & 70 5 AFgld k& 72 AU 03T %,
TAM). THROHREZITHE], £ LT k) oEmtticn > TELEMNT 5, £ bid,
FCEICEBW T Z o0 T EMNIT 6D (K12, otk ziiEielcofn (s
FIUT, BHISHT REVPERT 21E L) | ITEHIBMET R, BEM R LORA V2R AR
LTERYZL DONERENEfH SN2 TR bRV, Eikoi@Ey | HRGERTEE B L O
FACHOWTHEER S D~ ST R 23K O 2 HER REAE £ 723 RIS D& OBk
AN 7RSS SRD BB X OZEIHT DN, £ L TBEBOHBTHD, HHEICK
T DA HHIPRICBET 2 IE2N LS “ERRODOTH Y | 1ZL A EDONEREENRIEAET DI
Y - FEFRESOIRICHEE 2 T BB ICHIR SN2 TE e by, Z<OETIE, 2o R
WONEFCE SN TS, TR R MAEREHEII A LT L Th D,

54 The Equal Rights Trust study on stateless persons contains sections on both these forms of detention: see, ERT,
Unravelling Anomaly: Detention, Discrimination and the Protection Needs of Stateless Persons, London, July
2010.

55 UNHCR has, for example, defined detention as: ‘confinement within a narrowly bounded or restricted location,
including prisons, closed camps, detention facilities or airport transit zones, where freedom of movement is
substantially curtailed, and where the only opportunity to leave this limited area is to leave the territory.” (UNHCR,
Guidelines on Detention of Asylum-Seekers and Refugees, 1999). The Optional Protocol to the Convention against
Torture and Other Forms of Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT) defines *place of
detention’ as: ‘where persons are or may be deprived of their liberty, either by virtue of an order given by a public
authority or at its instigation or with its consent or acquiescence’ (Article 4(1)). The OPCAT also defines
‘deprivation of liberty’ as: ‘any form of detention or imprisonment or the placement of a person in a public or
private custodial setting which that person is not permitted to leave at will by order of any judicial, administrative
or other authority’ (Article 4(2)). The emphasis in relation to the OPCAT is on the physical location of detention,
rather than deprivation of liberty per se. The European Union Reception Directive, discussed infra, defines
‘detention’ as ‘confinement of an asylum seeker by a Member State within a particular place, where the applicant is
deprived of his or her freedom of movement’. The Inter-American Commission on Human Rights (I-ACmHR) has
defined ‘deprivation of liberty” as ‘Any form of detention, imprisonment, institutionalization, or custody of a person
in a public or private institution which that person is not permitted to leave at will, by order of or under de facto
control of a judicial, administrative or any other authority ...” (IF-ACmHR, Principles and Best Practices on the
Protection of Persons Deprived of Liberty in the Americas, approved by the Commission during its 131stregular
period of sessions, 3-14 March 2008, General Provision).

56 See, Council of Europe, Parliamentary Assembly Committee on Migration, Refugees and Population, The
Detention of Asylum-Seekers and Irregular Migrants in Europe, Doc. 12105, 11 Jan. 2010, Rapporteur: Ms Ana
Catarina Mendonca.
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5%@?%0(%\A%i@%éMMféo“74%whkioi%v — XX, 2006 FEDOAFFE
WZBWTC, TR, WA E & M2 & 023, ERRIITMZEORBFRETH L2 Liv
RN LEE LTV, BREFAZFRICESSHICH LU CIHET 5 2 LAEETH 5,

HFNEIZZOT7 7 —F 2 XFFT 56D Th 5, X, KEOBRIZET 2HETIE, 2E
[COT B EAHIEE T THAROEKRREREZ G725 L, HHF% 7 )5S 81 7 B E ToRER,
WEDOHERE, HOFEDOH COBRELZERT 2D THLHH, TR ITHY L, AY
FHEEZRTHHLDOTHDH] ELTWD, 2L, TOROEMHSTIE, KEDOENE L, Hg)
& THIES ] BRBIESN TS, PHEEERRL, 18 R oS AR R4 mﬁﬁéﬁ@@\ﬁ%
ZNHHHAAHET HHDOTHD EHRLTWS, CHEEEC. FINAMERHFT (ECHR) |

HF %ﬂ25%m$%@¢é&ﬁ@ﬁfﬂa@ﬁ%%ﬁkiowﬁﬂm EA@TTM&H%
BT ULIE AU =T IR OB TOBEEL, BN AMESKOE 5 LORMPBEANIZIEY T DL

57 Amuur v. France, para. 52: ‘Despite its name, the international zone does not have extraterritorial status.” Here
France argued unsuccessfully that because the asylum-seekers had passed via Syria on their way to France, they
were free to return there and were therefore not in detention. This was rejected, as the European Court of Human
Rights (ECtHR) argued that the ability to leave detention must be a real possibility and not merely theoretical. A
Dutch decision has also held that holding someone in the transit zone of an airport constitutes a deprivation of
liberty within the meaning of Article 5 of the European Convention on Human Rights (ECHR): Shokuh v. The
Netherlands, Hoge Raad der Nederlanden (Netherlands Supreme Court), 9 December 1988, Revue du droit des
étrangers (RDDE), No. 52, January-February 1989, p. 16, as referred to in G. Goodwin-Gill, ‘Article 31 of the
1951 Convention Relating to the Status of Refugees: Non-Penalization, Detention, and Protection’, in E. Feller, V.
Turk and F. Nicholson (eds.), Refugee Protection in International Law: UNHCR’s Global Consultations on
International Protection (Cambridge: Cambridge University Press, 2003) 185, n 83.

58 Field and Edwards, Study on Alternatives to Detention, p. 4.

59 Executive Office for Immigration Review, Immigration Court, Los Angeles, USA, 5-18-08, 18 May 2008,
parties are not named, before Bass L.J., available at:
http://www.bibdaily.com/pdfs/Bass%201J%205-18-08%20electronic%20bracelet%20bond%20decision.pdf (on file
with the author). Case distinguished Nguyen v. B.I. Incorporated, 435 F.Supp.2d 1109 (D. Oregon 2006), in which
the use of an ankle bracelet for someone pending deportation was not deemed to be “‘custody’. Identical decision
taken in X v. Department of Homeland Security, US Immigration Court, Orlando, Florida, FL 03/06/09, 6 March
2009, available at: http://drop.io/BondVictoryOrlando06Mar2009. These cases are to be compared to Matter of Jose
Aguilar-Aquino, 24 I&N Dec. 747 (Board of Immigration Appeals 2009), File A095 748 786 (Los Angeles,
California), 12 March 2009, in which a distinction was made between “detention’ and *custody’. Persons released
on parole and those still incarcerated were considered to be in ‘custody’, whereas ‘detention’ referred to ‘actual
physical restraint or confinement in a given space’ (referring to Matter of Sanchez, 20 1&N Dec. 223, 225 (BIA
1990)). Thus “... whilst a person in custody is not necessarily in detention, one who is in detention is necessarily in
custody’. Custody means “actual physical restraint or confinement in a given space’ (p.6). The reason for
distinguishing between the two terms was relevant as far as it permitted the immigration judge to vary the
conditions of “‘custody’ or ‘release’.

60 Secretary of State for the Home Department v. JJ and others [2007] UKHL 45, [2008] 1 AC 385, however, it
found shorter curfews of 10-12 hours and less rigorous restrictions in other cases to be compatible with Article 5 of
the ECHR (Secretary of State for the Home Department v. AF [2007] UKHL 46, [2008] 1 AC 440; Secretary of
State for the Home Department v. E and another [2007] UKHL 47, [2008] 1 AC 499). Note that each of these cases
involved terrorism suspects who were found to pose a threat to national security, which is not normally the case
with asylum applicants.
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HO., THCEZONDLTHTIERN, 2< OAICHWT, AR AR LBEEICRET 5
LOTHY . MRE DRV EII O —ERITBE RN, ©®

61 Guzzardi v. Italy, ECtHR, Applic. No. 7367/76, 6 November 1980, p. 33, paras. 92 and 93.

62 See, Ashingdane v. United Kingdom, ECtHR, Applic. No. 8225/78, 28 May 1985.

63 Here | have in mind the Australian system of ‘community detention’, in which families with children are
permitted to reside in the community in unguarded houses, and are free to come and go as they please. For the
purposes of Australian domestic law, they remain ‘in detention’ as they have no lawful status; however, for the
purposes of this study, this may well constitute an ‘alternative to detention’. Other ‘community detention’ practices
in Australia, however, have involved restrictions on freedom of movement, such as being accompanied at all times
and being confined to guarded houses in the community, and this would not be similarly classified: see, further,
Parliament of the Commonwealth of Australia, Immigration Detention in Australia: Community-based Alternatives
to Detention, Second report of the inquiry into immigration detention in Australia, Joint Standing Committee on
Migration, Canberra, May 20009.

64 Here | refer to the Canadian practice of confining parents with children to immigration holding facilities. As their
children are not technically subject to the detention order, they are not considered to be “in detention’ de jure under
Canadian law, yet they are as equally confined as their parents and, for all practical purposes, they are not free to
come and go: Interview and visit, Canadian Citizenship and Immigration, Immigration Holding Centre, Toronto,
May 2010.

65 A singular focus on alternatives can overlook other important human rights issues arising from alternative
practice. In Australia, for example, there is a serious issue around destitution of some released asylum-seekers or
persons pending removal owing to their lack of eligibility for social services [and in the past, the right to work]. So
while they may be released from detention, they may face other human rights concerns: see, Hotham Mission
Asylum Seeker Project, Australia’s Hidden Homeless: Community-based Approaches to Asylum Seeker
Homelessness, August 2010. This indicates that. Discussed further in Part C.
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Human and Peoples’ Rights. UL FACHPR) 5 12 25 3 THIX, [T _XToOfEAL, BAEFEIhzL &,
ZOEOEREL LOEBESRNICIEMLEICEEZ KD, 72D, EXTHHMEZAET 5] EHE
T 5, EUEKIETOH 13 &%, DNEEZ., F =FEEESUTEEEES 126 U CEER O AL 4 fF
53260 ET2) EHET D, o, BINAMERHTTS, BRI TEEPEROHALZ
ROFIK L TENE G T NERPL, BLOEOELLOMHR - BEZERL TS &
7~ L72M.S.S. v. Belgium and GreeceZ {4+, 2B = &, M.S.S. v. Belgium and Greece, ECtHR. Applic.
No. 30696/09, 21 January 2011, para. 54 (SHFH%E4)

TRFIZ. UNHCR#UTZE B2 #bamH 93 %5 (LI, 2002 4, fEBINEREHEE o SCHRIC R 1T 5 ERER
ERFEE OB E SO Z &,

Bl 213, EEEROHIEENE 31 5 2 HOLEM DT A b &ilie S 20 EAIE, S AR Sy
ThU, FHIILFLIEIIL>TEELEND EEET S 2V ESM, G Noll, ‘Article 31(Refugees
lawfully in the country of refuge/Réfugiés en situation irréguliéredans le pays d’accueil)’, in A.

17




BIRDOH RO A B & LZRTKHT MR T 5H), F7=, #5315 LI, E#ELK
WL EEAME L THLEICAET HITAIL. EETA S ARIATTIR LW
ZEHEWRTDEMRENDNETH D, HRBEHTEE IIEEFEER © £ D)L
DR ZHEE L THBNICHEET S Z L1, ZENLRBHOHEITHEY LSS, @
(= R FOHI AR 332 (Working Group on Arbitrary Detention. LA FWGAD) 13,
Bz X, ToLE~OREAFEEZLIFENT L2 L1E, MEBRZER - §IRT 5EH
FOELRFREEBAZLHOTHY , RLELR (o> T, BEM) WMEIZEN S |
ER TG, T

S HIT, #3152 HiE, MECAEEZITIRNECHTEL TV DR OMEED R E
BRI HIET A DTh 5, FHEIX. 20X REROBENCR LT, HFX
MNS ONOHIREZFRT Z L EZBDOTND, LNLeRND, 7R 56RE T3
72) bOTHRL TIZR 6T, DYREER O SHAKEICR T 2HENSENR SO
LD FE TOMITLFZERP M OE~D NEHFF Al 21525 £ TORICIR> TR
HZENTED], " 314k 2 L, 1966 4T R L OBUEHIHER NI BE 3 5 [EFEH
% (International Covenant on Civil and Political Rights. LL FICCPR) ™5 9 & & DB
HCEA SNV EROEHZIGT 500 TH D (LU Tifal), [HEidm ikt
TONDZRETHD] Z&, SHITWMERGIAMIE CTHL Z L 2R E LT,
UNHCR#/TZ B4 (Executive Committee. BEFRExCom) 1%, EBIERITIU THIZE
XITZEOMOBEN S HHIR NI & AR SNADR ORI AE ED, LU T D
DTS,

PAERITRECE T 2 B ISR COB T IRBNEE SN D N&E Th D, L ELRLGEN
AT, Fooaemagd L, SROMAL Y U ITFEED FFEDO LM L 72 2 B3R
e L, HRS LAIEERLE N EELHFL L O L BERT 2EOBK
EOHWr 22 b2 BRI THRITRE L b LT R AIELBEL S L
SHEHAEEXHEELMEM LZGEIGR L, £2id, HoZeb LIEAD
R 2 RET D72 012, IERTED BATZHEBIZH L SNWTORTH T &
WTE 5, (FEFHIEM)

Zimmermann (ed.), Commentary on the 1951 Convention relating to the Status of Refugees (Oxford:
Oxford University Press, 2011), 1243, at para. 96 etseq. 7 7 /L « ¥ v L, EOFHLITIHBWT,
PRI IHFIETICA Y 42 L BRICHE LTV 5, A, Grahl-Madsen, The Status of Refugees in
International Law, vol. 11 (1972), p. 209 (17344 W)

O \WGAD, Report to the Seventh Session of the Human Rights Council, A/HRC/7/4/Add.1, 10 January
2008, para. 53.

TR 31 4k 2 1H

T2 IR ) OVEE A S D HIEEIZ B A UNHCRETZ B c5 44 5 (XXXVID (1986) (b)
H, T_XToOEFIIEANEZ LESHROFERICOWTHA L, M3 %E e NEEM A2

18




UNHCR® 1999 AED#ZRICBIT A H A RT A4 IR UHAZHEVIEKL TS,

ZNHDEMRBUZIBN T, 272 2 EE S EBIFRICB VTR N2 TUIR 5T,
FFEHI R D FEHIH S T 5 DO Th > TR v, #l2iE. EFRLLERE -
DOIHTHEET 25 LW HREIL, FRIFRICBNWTORONL XX THY, 7k
WK BEROG L7 D, TAORRFEEB & LEWEOREIX, ., XEEL
ISR ICRET DI A 7 ) — =0 7 k21T, B, BER O K EA O SOIR CTH
LG DD, BFEDIRDUCB W TIRRF 2 EIE T 5 £ TOMICIRE SN D, E#EH
FHDIENE L 72 DER Z T 5 72 DI AN & ZHEET B ER ORI OWTIE, #IH
AP ) == ZZOHEH S, BRIEFERICB W TRERGE 2R X HRFEE Tt
DOEKIZHEH SN O TRy, ©

EKAUNmRﬁﬁéaﬁ T, [AECHEZy (EERFEE) Thel 28, EFICIED W
BRI DR L 22 0 | R KOV RGRE FHREE O EEHEE Y 7%m%§it
iﬁﬁ%ﬁ@ﬁ%kﬁé«% EBLEFRLLTWD, "X BT, WEkmizik, i
el iéﬁE%ﬁ’ﬂ#é%ﬂﬂ%@bhﬁé kﬂ“#of%é”&@bf\
UNHCRGi??ﬁzxiféﬁﬁﬁfﬁﬁdﬂﬁ$U%UNHCR%W??E%xkwubEM%TW\émﬁ\
TR SRS 35 SRV D UNHCR & O BRI E T g, ™

LT\ DB T D52 R A4 5. 56~ T, #3152 I, HoFE, BRI, E#

HEE O EARERE K OLE EORKICET 2 ED T O DMERFIRZFHEO TWDHIE NI [—

WREIEBINFEET D 1 & OEEN & 7-Saadi v. United Kingdom, Written Submissions on behalf of

the United Nations High Commissioner for Refugees, 30 March 2007, ECtHR, Applic. No. 13299/03,

paras. 26 L ZMD Z &,

® UNHCR, Guidelines on Detention, Guideline 3.

i 2 1Z. A and others v. Secretary of State for the Home Department [2004] UKHL 56 ([~~~ —

T B FAE)

P % OEL D, FEETHOMHBERICEB \T EE EOBEMIC I BRBERFET LM

BIDE92oTnD (BlxiE, EEO DREREEFG ), A=A )7 A" AV —, An

NETIRE) B, TREKE LTHRELITRY ?':ﬁ" LD & &P HIEEDIZHRE & [FIEEIZ, 124

{bSNDMEND D, TE EOMEEIX 7 HEE TCOYWOREMEZ IEX4{b3 2506 Lt

B, ZHTHEBNR DO TH - TUIR LT FEBIFRICB N TR S 72 < TIER B 7220, Saadi

V. UKFEICEB T 2 TREDim e Z o 2 L,

7ﬁmmm%ﬁéax% G 44 SelE, F7-. 1951 AEEER O HINIZBE T D 05 31 SRICBIT S

fEmmE E (fE1ERR) (Summary Conclusions on Article 31 of the 1951 Convention relating to the Status

of Refugees-Revised ) . ¥ = % — 7 B P F & 3% . 2000 4 11 H 8 — 9 H
(http://www.safecom.org.au/pdfs/roundtable-summaries.pdf. T A Fr[EE) H S/,

T FEBM,

PEBRAY R BI T D UNHCREY TZ BSR4 85 %5 (XLIX) . 1998 4E,

£ M . Goodwin-Gill, “Article 31 of the 1951 Convention Relating to the Status of Refugees’, p. 225,

19



http://www.safecom.org.au/pdfs/roundtable-summaries.pdf

1.2 HERFHKIE 26 &

RN W T, BRB I OHRREFRFESE O HHA~OHEFICEETHH 5 —>
DIEIX, 26 5-ThD, HRELNOE 26 55 (I LU 1954 FEMEE FEE O HINTL I
RE9 2 5005 26 SO EREDE) 13, U TFTO X2 ITHET 5,

FEFIENL, BYERIIC T OFEBNIZ W D EERIC R L, MEZ RN Rl — D1
DT T RICHHENISK L TEA S DB S Z & 2%MFL LT, &
{2 RS 2 HERI] K OF S REi A [l O SEIN 2 B ISR 8 D MR 2 G- 2
2o

FIBUEDBANIZ =S ORIRBFAET D, H I, FSRIEEIRNIC TEERIC) W
LEERICOABEM S, I, WHIh D XS HEHEL, TR—DOHEFDO T Tk
ZAMNEAD ﬁbf%%éhéﬁﬂ®%@(ﬁ%%maihé%ﬁ%ﬁ)?%50

1.2.1 BRIz NIV

RS EOMERNZ, TBIE S /ETE ). [RIEMICEE ) TRUEMICHIE) RO T
JRl E W T BERIZEES S TR W OMEK $IEIC X > TR S TWD, Y5 26
FIL 2BHOEMTH D THIEMICFE] I35 T 5, RU [EEMICHFE] (F
720X TRYERIZWS ) OFEUEIT, ICCPRE 12 5c (2iR) . W INZICCPR % 13 5: 1
VA M O R SRHIE 32 SRV D B S OR#EIEA SN, BERE L TERESN
RN IO DHEDKRE 2D Z ENRHLNTH LN, MRBEECHEED N
S5OMEDHIIEEEZ T RETHDH ETREINTWD, £ TRITIE, Ri#ENE
BEWRRLDOERVED D THD, "YU A NIBRRD L HIC, HRBERFELIT
ST-HRBERGEE N [AERICIFE] LRV E ik &m_ﬁ G5z LT
X0, ooz kixﬁﬁwﬁu%%ﬁﬁéiﬁwa Ko TH I3
HZENTEDLDN, TR OMAL Z MR T H2RENGIELNWZ L2k TH
ICHEER DML 2 HEFR T 5 Z L 2R T 52 L1k - T HFITEHR OGS EOWER
ZEANICHREECTEDLZ LT85T LEITEHTH D], YUNHCRL Z D7 7' —
FEBRHA L, #MREETHGE~DOT 7 AOENE EOFERNEE N, 531 0o

07y RT 4 o UE, BICHEE, BENTE, AENBEEBLOFED 4 >Oh73) —%
KBl L TW%, G Goodwin-Gill and J. McAdam, The Refugee in International Law (2nd ed.) (Oxford:
Oxford University Press, 1996), pp. 305-307,

81 Hathaway, The Rights of Refugees under International Law, Ch. 3.1.2.

82 Hathaway. Bi#83, F7-. A. Edwards, ‘Human Rights, Refugees and the Right to “Enjoy” Asylum’
(2005) 17 International Journal of Refugee Law 297-330 & &/,

20




ST ST, ALIFIER L S, 5 26 R S5 ) EERR L TV D,
83

INHOHE . BREERFEE DHEBENIC TEIEMIZ) WD E 5 )BT A1t
DOT7 7a—FE, FUEmRICEDI LD THDLIN, VI ADT Fu—FThobH, #
I, ICCPR; 12 5 (MO ZE DD ANHESHK)) & BERSHKIE 26 SRICEAT 21 < o
DERIZBWT, [BEMIC) OXENEOLICHEAESN TV AEDLOXB 21T -
T2o EV DT, w7 A%, HR (BXOEROMA ZRD D A &) ITMHEENICTT
E9 % L RIRFICEEIRNICEIEMIIZ VS L R &N TE R L nn, thoBRIT
ANEXIHAEDOMHEFNZ OW BB 2 S G 5 Eim U b, v /L7 AL, #R
B EO THESNICATENICND ] OXEE, BRICENE EOREE B9 2 LixT
TP, ZOWFOERIT., HRFVOBEBLIOEMNOELND LD THD Lin
rs, ™

EV DT, 5265 (LICCPRDE 12 55) O FAHYEX, HERSKO KL X4
[EEEH OHTIZBI T 5 K DOMOHLE F TETERICHEE] OMARMEIZEEL
W ZDZ LT IBEREFI ORISR E > TWDNIBESED Z LN TERUVE AN,
F 12 R0 ) TR T = —F HEBNIZEERIICW S | & R 78 S 7z Celepi v. Sweden
BT B EREBAAMEZ B2 (Human Rights Committee. B$FRHRC) DHEICE
BTsbtoThsd, ¥

HERSKIDE 26 RISV D TRIEMICWD ) OZEMFE, BEIOBHIZEY % ICCPR
H 12 ZOBRCRIET 22, AU oW TIEHRT 5, B AMZESIZLLTO
KOk~ %,

SMELNDNZ OE OIS TETENIZ] WD EORBEIE, FEWNEIZ X
STROOENDFMNTH Y ERETZZ OEOFHIEAN~DIE AN D AEIZ
HIRZFRT Z LR TH D, AL, ERETZOEOEEE EOEBEIC

83Saadi v. United Kingdom, Written Submissions on behalf of the United Nations High Commissioner
for Refugees, supra, para. 27.

8 R. Marx, ‘Article 26 (Freedom of Movement/Liberté de Circulation)’, in Zimmermann (ed.),
Commentary on the 1951 Convention relating to the Status of Refugees (Oxford University Press, 2011),
1147, at para. 49.

8Celepli v. Sweden, para. 9.2. Celeplilx. 7 2iEBI~DGOREEICES X | BEREISEO S
LNV RRO MVvaEfEETho T, JWEICEE LT, 4 (KOEOMEOREE D)
MRV IZB T HBIEBAFECH SN DBENNH D & STV Tz OB LRGN FILHIT
SN oTle, AV = —7T T WHITHHEF A 245 L. ThIEE 12 RI2v ) TEERIICD
DTS D LTS e, ATV = =T 3, 5 12 Sk 3H EDE DL 22 IRPU BB X
LR Z EX{E L, ZHITHNAEEZESICRO b,

21




WET 2D TRIFIUTR LR, ®

EHICHMAMEZES T, RECAELEZAEATH-TH, T OHNAERL
(regularized) =#7=%; mﬁﬁ\%@%ﬁﬁﬂZ%@E%k@@%’%%fi\A%
FIZREIRNIZ VD D EFES 721 U2 e & LTn5D, 2 o BfiglC i
%Ewm%§ﬁkﬁﬁm\%12%@9%&@%M’$w1iA$m_ﬁﬁw
HEfRangs, Ziuk, [ERERE, EHERE XiLprima faciefd &7 & Fﬁﬁﬁéﬂ
TFHERGRE FRICBDL L3, 4 T5, PZoMIRO T Tk, Bk #RRE
HEESE REIRNIC THRIEMINCIFEE) LG5, ¥k, £ 8EMNICHERNIC V720
HRIIZ, ICCPROFE I FORR LR VIED (FiesM),

8 HRC, General Comment No. 27: Freedom of Movement, UN Doc. CCPR/C/21/Rev.1/Add.9, 2 Nov.

1999, para. 4 (FEFHIEIN)

YR b, 4 B,

88Karker v. France, HRC Comm. No. 833/1998, 26 October 2000 Z: [, = OEfE T, Karker/s#EE

BELEZITTFHR Choloo), FHLR2EPBEICEH S D & RS-, KarkerldF = =

CITEHEETHY, 7T UATHRBEEZTTRHR THST203, ﬁﬁ%ﬁ%%ﬁ%bkf?
=k A ET @i&’ﬂ%bh CERE) KT D REMRAY IR DEE T L IBHR T O L S

Teo HEROHAL DT BEMAIEHITRETHY, Ta= /7 Jﬂrfl HSEbHZ N TX A

Moiz, Karker i%m@7 T U AOHIRITEDL L ) ICER S, WiiIcBE S Eo, £

7o BT mE RERICHIRT 5 Ko ERES N, BMNAMZERIT. BOZEORIMZE DX,

ICCPREf 12 SRiESUIAFAE LRV E T LTz, 1> T BRI AHEZBE R, H&ﬁ%&@ﬂﬂ

Lo THREMIZT T AI2WE LR, ZORITABTIZSEEE R L RhoT1, AT
X, fKarkerE&ﬁiiﬂL%%& ke LTU\ HREEIIHEISHNTHT 2B HOH % Tﬁél L7
W], S EOERITFEAEEEN 72 < ZHEREE & S N7, RIKRAMET X oo gk &

ifbtfﬂfﬁ‘i U:l:ixﬁ’] WHlE ) TH Y| T a =7 N THHRICBEN T (6F 9.2 B
%), £7o, FIRITFFAI 25 CYctkZ /i s 2 & b T 7o, YiZmmix, B Wr72aEZi:
DR, £ OB BRI OB & DIAEDOEDE 12 £ TIEe < H 9 FOXRIZHIT 5
HH OB EHELT DM OV THERV bR o7,

ORI~ D AN E 2 7 AT S AUREE OFR E I R ET 5 £ ER SN RABERHE L. 20
BEIZIEDRWEGEETYH, EINIIC TAEMICWD ] IRESHESET D im0 5, E#EHGEIX
EZEEICHTH5HDOTHY, FrEDOITEHIXIZRT 5 DO TIERW, fHESICHELZ &
ZHEGTOHMRBERFEZERZN EDO L HITH I T, BIEOMETH 5, fFlx X,
Omwenyeke v. Germany, ECtHR, Applic. No. 44294/04, 20 November 2007, = O F4F:Tix, & 5 5HE
AD EWNEOREREICESE BEF T 22X T 2 &M E AT 208 9 a2l 2 FHioM.
E RN O EDHXIZ N D Z & BNEERICRD b7z, ECHHRIZ L, i, HoAE
K ONBTED TR HAVIZRIEITHE S RV IZB N T, RA VI [HEMICWS ) REBIZHD, 6
(2. Marx, ‘Article 26 (Freedom of Movement/Liberté de Circulation)’ % 2, ICCPR% 12 55 M OV
RE&H (R OMEEEES OHALIZBIT 55:80) 5 26 S:i%. BEhO A B3 4R A2 25 LT
VR, BOHWAHIRBNELILINDSGZ EZERLTWVWDZ LITEERMLETH D,

22




1.2.2 BV OREYE - THAE A —#R]

%< OEZE, HEENICWD | HEFEAFEL W RS RAansE (B 21X,
FIRANICAEIZWDE) EORICIEMRXBIZ T TV 5D, ZHbOXENE, A%
PSR & OBE T H EHIFICHERE L TV D, Y2 B OIERZR KBNS G B &3,
MAERBE IR E LTHEASNS, o T, FROEKRIZBNT, b0 4
ERNC ) EFENICW DA, BEIO B B X3RRI 5 5 i 72 5 HlFR
(AEN—f% ) OIS THIBr S e TER B2, TAE A IZFR S
A 72 DR G EEEICAET 20 EAH 5, Bl ZIXICCPRE 12 55 1 HHIZD
W, 5B 12 & 3 THICB W THIERO B OO IESLEH OEFEN Y A R BHE S
ncng, *

AT A (w7 2B I8, RS (F70, FHHEC L0 BEFRE O
HAZIZEET 25K ORFEAT-HIT, TR (BIOEEFEA) 3. —H, §1EK
(ZHREFIE ORISR, £ OO IETTRD 32T 5 EWNBEIO B B L OSEEM
BRI T HHROHBZZIT HRETHD) &0 ) REAERL TS, PH% 26 &
DEFERHZFBW T, [ZOMMOIEHER] (2 2 TR - BEOTEBBERT v 77 4
O F THEIPNICWEAE NGBS K) IZIZOTNTHL203BEOHHB LR
(EHIRPUT ST D HIBRAFR STV e, RIKTH, 2 26 R, MiEP#RE
FEEFREEOLEA SN DOHIRERS 2N L2 REL TWD, s, #
B L OEEFEA (S DRl OFIRIZFF S vy, ™

2. MERE

MEEFEE 1T, thoo AR EFREE, BIRO BB X OZRIZO N TOMHEFIC X 2538 %
FAHETDH, Lo, BEEEIL, LIZUDEEERIZRENREDO LV EH WY 2
IS5, WIEENICEET DS OFEE EOMBEEEEL L, B CEF 2T
NDOARIE L NFEAERRPREAERN OB EICL Y REMRWEOB IR D, HiE
EDOIMND L OFFE LOMELES S, FrCH il SCE L PR, [EE

0| 213, ~LF—TlE, UL F—(ZECHR LICHEE DRI A A S 7272, RIBEICAE L=
TFEEOT G L 2 By (S IFBEICRNEAEZZER L TWDT2), s, EEICEFEL, R
EANEEZRAARL D LTHDEE, —RNICHEZEDORSR &7 b,

L Amuur v. France${,

%2 HRC, General Comment No. 27: Art. 12: Freedom of Movement, UN Doc. A/55/40 Vol. | (2000), para.
4.

% Hathaway, The Rights of Refugees under International Law, p. 705, [FI&£IZ. Marx, ‘Article 26
(Freedom of Movement/Liberté de Circulation)’.

U A, B L

23




EE 7T EBENREOTO OB N EHER T 656, WMEOBENLRZH 5, €D
KO AN2IL, FRCEMRWED Y X7 ICEHET 5, "WTINO 7 v—78 AT
T END LD LR U AERIEOR SR E 72D, & 51T, 1954 40 EEFEH O HifL
BT 2500 F Tk, sl B o8h R 728 E TR EM S < TR B0,

96

[EHE AFEZERFEZ B2 (UN Committee on the Elimination of Racial Discrimination.
LU FCERDZE®R) X, MEEEHE 25 IEMROLRIT, BEMREIZ OV TR
SN2 T bW & L, " E HIZ,UNHCROWZERIZEAT 5 A R4 13,
MEEFECTHLZ L, Thbb, EMCEDORITICOWTHEMNZRHFEEZITY 2 &
NTELEERTZ2NT LA BHIROWIEICE > TR b0, EEETH D
T ENGE DT E o Tl e by EHFEELTWS, BFE, FAA KT A4 2
i, EFICH L, LFO LD ICEFELTWD,

PEEZAT O YJRIE. BIFEORROTZO FFEEZRFIZAGIECZLY HHPD
Bhze L TUTRBRW, ZOX DB, Bk eV iGoExE%
FrEd o7, flilx OEFEEOREZFE - MR 27200 FEBRIFIAL @
CTC, FRiE Moo AEZERT L1200 EEE DLW EZ@m L
TRENDZNETHD, »

(BEOAMICET %) WEEEOHAICET A58 26 £6BR L. ko
REMOFR CBE ER—Th b, BEFEEDNFEIIEELTWLR, FAEOERE
BEERZRWVEAICBWT, 6 26 RITAIENICHFET 28 ICBE & B H
Hx5 2%, (AoORWZEFILLSLEEZMICEZ/20nWEW D) MEEEE IR
HORMDT=DIZ, M 5%, FICEET DEIC THIEMIIC) WD ERRSNDRE
Thd, RAOEEREZTHZ LT, EFEORMDIIIIESINT, ENHD AL DO
FhAHIRT 25 2 LA FREIC L, “HAENCEY LGS, H D EEEEE N O EE
DIMZNDHE T, W E IR LY FIREE LTS (MALOFRIE D 7= Dbk
Eate), FRROHMRBERFBEICHEA SN LR UiEmA Y ZEEES ICHE

% % 13, Al-Nashif v. Bulgaria, ECtHR, Applic. No. 50963/99, 20 June 2002 % 24, HINZ A3 <L

AFF Y OEEFEE TH T,

%1061 A IEEFEOWANCBT D540 11 £ H B, £72. UNHCR, fim#EE « MEHERET

ot M OMIE[E FE 5 O HiIfZ. (Summary Conclusions: Statelessness Determination Procedures and the Status

of Stateless Persons ). UNHCR -+ Open Society Institute =/ 85225, 2010 4 12 A 6—7 H
(http://www.unhcr.org/4d919a436.html. T AFAHE) HLEBMRDOZ &,

% CERD, General Recommendation No. 30: Discrimination against Non-Citizens, 1 October 2004, para.

19.

% UNHCR Guidelines on Detention, Guideline 9.

QQEJ:

24



http://www.unhcr.org/4d919a436.html

Masnts2,

LU 6, BEEEICOWTIE, BRENOH 31 FICHY T L HEIXFEL
20N, LvL, MEESEEOHE] b5 31 £0fRE2ES LG5, MRS & Ak
2, MEEEE KT 2 MAEOFISNIRETE L, YEANEEECTH D Z & XIeD
EFEOAZHBHE L TCEH SN T2, S5, BoZeE=HAICERLD
b oW HEEREIL, Y ANOEEFEL & L TOMILDBHER S D E TOR O
N FAIHE TH U | Y E IS ER FRICB W TRER O TR IR LR

101
AN

3. EEEICBIT 2 K0 EHB L O0EE

HEROAHB L OZRIZOWTOMRITEAMAMTH Y EO XA F2 T 515
FIEDRF R R ERZ TH S, T _XTOANMEL RIS, FEOHBBLOEE
(ZOWTOMERNIE, BRZOMOMAIZEAD 57, JFRIIZAETO AMICEH Sh
%o B OHERMNL, 1948 £ FRAMEE S (Universal Declaration of Human Rights. LA
FUDHR) @ I _XTAE, Af, BHEOCHEOZRIIH T HEMEHT 51 (6
350 BLU MAANG, 1ZLWEFITEH, Mk, TBlish s Z &gy GF
95%) LWV TODBEICHLND, Zhbi, D%, ICCPREE 9 SICHmA S
7o, FBIORITFEROHHBRELEZRIEL, TDO L) RHHORENRHELE L
T2, FEIENICAIERICW 2 F OBEIO B B R QYR AEHLO B 2 HIBRIZES
HFEBROE 12 A FRETH D8, LR TRHMEIZEY #5,

HHOFHEN EZ T A L Fl2ITEMch A5 L % ch A H L ERE

1901954 4 MEFEFEH O HUATIC B 5 44055 8 4k,

1011954 4F M [E FEH O HIALIZ B 405 9 4,

102Bjngham, The Rule of LawZ [, [FIF L, AFRFEDH 2 2RI E L LT D, TAS

REDRIL, B L THHEZHES N TWIGEIC, AMPBHREEET 2R b EH & 7o

TWHRF FIETH S (BushellZH: (1670 4F) (1Z351) % Vaughan#k il & L5 135, 136 Bk
V) KEFEEBHFTS ., THEREIBR2 G OB BRI, FICE EFHREEIC L BUFOZRER

T2 REIND AROHREZ 72 L T& 7 (Fouchav. LouisianaH4:, 504 U.S. 71, p. 80
(1992)) L —HELTRHTWVD,

108 HRC, General Comment No. 18: Non-discrimination, 11 October 1989, para. 1; HRC, General

Comment No. 15: The position of aliens under the Covenant, para. 1.

M2, Guzzardi v. ItalyH A B, £7o. TROIT X FEBICHESNDIEANT 7

BEHECHL T 7 2T EBICBIT NS RECHETLHFAOSRO Z &, FEEIZ, ko

FELE LTOREAx DERIZFREVERZRS, 77 Ly RABOHIIL, 0 OLEFTIZITA

TR EA SN e WS BB OA T, YkoEEOWEE (T4, LA, Zofthol;

Fr) WA B ZEE L2 Z &I X AITEEDEE R T 2B h 2 Z - 72 (Bingham, The

25




T ENPPEELMTINDNE I BB LRy (Ef),

3.1 ICCPRE IZIZWV D HEDHARB X UOEEIZ OV TOHER

FHIRLIEIL, LT RES D,

TRTOFZ, FEOBHRKNZRIZOWTOHENZAT 5, AL, &
ERNCEH S U Sy, TAS | ERTED 2 HH K OFRIC
EHRWIRY . ZOHBZEDILR,

oL, SEOABBIOLRICHET 2 —ERIZ 7R L TW5, 95T, HA
EEHAE BN E L2 eh bl s HHOFEBICEASINS, CH50 5 HH
DHEL, BET D AMEEICL > TRELEFEIFRICEDOLNDILEIZAEE TS
DT TUI B, I RIIAEMELE LT 5O TIERL, FEOEHBE
FOBRRBZHONTORER B HERTO L OTIEe, Y89 5E, T LA, Akt

Rule of Law, p. 22 TZ & S #17=Clarendon (1668) 6 St Tr 291, at 291, 330, 296 # &), 7 Z7 L > K
Y OFEITIR, HRFEEFFEE L ONEDOMOBREZ Z OEOERDEH S 170\ 5E % 5 Tl
DENZED N DONOBIFOL H OERES & B DN O TIE WA, ANFR#ENZ AE D
BRI 72N S 26 OBERGRERFEH K NZ DOMOBRIZ AT REICTH 2 MR %
HEINGS,

10545] % 1Z. Medvedyev v. France, ECtHR, Applic. No. 3394/03, 29 March 2010 # &R, = D=L,
R EE CThH A L ORBICL DN ETO T T A2 L D0 RO T MO & & e
fe< 13 HIMIZIE DA CORE OWEL, HERHIRICEET 2D Th o7z, ZAVTERMN AMESHK)
B 5 RIGERTL2HMOHBEICHYT L Ll s, 77 A%, #HE DX 5 ITEEd
HZEZONTO THFRICER S, TRATBERIEMRIL) 2/ L TWikol, £/, A
AU, BBOREENLE—Y X =7 TOWMELBE LT, BRIEBICHT HE AT LT
7= L EBREAA IR R B A0 RS L72J.H.A. v. Spain, UN Committee against Torture (CAT), Comm. No.
323/2007, 21 November 2008 ¢, &, i, A —2 ~ 7 U 7 @%&E PR Ruddock v. Vadarlis,
[2001] FCA 1329 T, ®bh L= #ERGRERGEE DA —A T VU Tk~ Bz 1517 2 & 1%,
il L OREZERE T H1OICE K ELEY , o0 EREAESR LA —A M7 U TBUFOAT
A2 T2 0] Tholelow, AFHRETRE /) NVY =—Da T F MV E /3512
KBS N2 3B L DHRBERFE I L THEHASND Z 2B enoT- (IZ12L, 77 v
7 FHR O RO E LS 69 Bk MOV 80 BXik &+ 2 HR)

106 RC General Comment No. 8 (1982) on Article 9 (Right to liberty and security of person), UN Doc.
HRI/GEN/1/Rev.7, para. 1.

0% 9 413, [HREOBRAMENEICLE L STV AREICBW T, [ZofiE T, EREICE
DEAIMOBHITHEA L TR T, EMNEEATIIRLRN] 22542 LT, A0
BEEBOGEIZHBNT, ®HAFRETH D, (ICCPR % 4 %) #ICL > TRbNTEHHDD
HED, BENE I DICOWTOFHE (EFIPEOREEZ ETe) ORHR LD REFEDKT
W, T35, REEER., 72 OBRITFFA TR ORI TH 575, HBROBEIIC
F 0 EEECFESE L ARVINE AT o FEF OEWIR O I AR B S>Z2ERH 7R b DT

26




KO AT ER S 2 FEEM R RIE T d 5, IREiIE. H HORED | [EERE L,
BIER O/ SUIBERR b DN E S I IRET D 5 DDEMEIZ OV TR T 5, KL
T 2, 4HHKO 5 HICE £ 5 FHihIREZERNICH 5 .

FEREOHEIL. ZFOMOERW - Ml AECEICL R 55, 198

3.1.1 FENIERIZPEV, ERIZED LN LD TR TUIR B2

H—12, O LMATIERIIIE, BREICED DN b D TR TR LR,
ENEICEBE L Wdh b5 HHoFET, HNE LB LOEEE EoMEE LT
EEERD o T, B 95 1 HIGERT D, 6T, MEEOMEHEZTAT 505,
EFE ISR L 2WENELFE IR 1RER 20155, BlziL, HRERE
HIE58 O AT, [EHEsE FoRBEE LT, MEETE23R O 5 ENEOIEEIC
b o ZhBHIREETH B & s nT-,

BEOF BATRENER K OV PRI ATRENE, W ONCREE DITEhOIERI A Y | FE)NEls &
RRENDNEIDEMLEDL LD TH D, MEEZRD HIEAL, Bl IX, #&LD
EREOLOTH- IR B30, N AMESHK (European Convention on Human
Rights. B$FRECHR) %% 5 &= (L FORIFICTEY LiF%) L1372 v (ICCPRD)
9 SRIE, WMENRERICL > UTHEINE2 BB OEFEN Y 2 b (RRZ TEEo
MERR| LIEEN DL D) ZHETDHOTIERY, LA, FIFKIE. REERIT
REW 25 W DO REL 2145, M TAEM) OXERET, 2 TOEEN,
TR CUTYEHE ORISR L D2 OMOFE) N, LERGAITEY /RS 25

BHY ., ECHRE 5 LN 14 RITERT D L~~~ —v o iE | HEE2 2R, £/, Av
Australia, HRC, Comm. No. 560/1993, 3 April 1997 Ti%, ¥EEGEE 358 O ME B FE g LT
BIESNTWEZ & ZRTIRILA 2V E LT,

BF T OBRIEE K OF OF R B OHER ORI BE 4 5 EFRSA S 16 5. WE O HEF]
B9 % 405 37 e, HUBHUBUARIZ DWW T, FRLs i,

1097 v. Australia; C v. Australia, HRC, Comm. No. 900/2000, 13 November 2002. & HoHEE/E3EE
b, FEOUIRIZEWT, BRI RO THLI2ORENR LD TH D Lk~ T
W%, WGAD, Civil and Political Rights, Including the Question of: Torture and Detention, UN Doc.
E/CN.4/2000/4 (1999) Annex 2.

MOAl-Kateb v. GodwinZf4: ( [2004] HCA 37) ICBIF A A—Z T U T OHRAEBROZ L, =
DHFEMHIZBNT, A=A M7V 7 @ERHFTL, EAPEROMN 2G5, BESNDHET
DFFARR /2 ML A BR 95 1958 -5 Rk D 5 189 Sl X EE K & Il L7z,

WAmuur v. France 345 53 By %,

R A =B AICE T D (UN Doc. A/4045) D5 43fF Exv% % 2 B8, M. J. Bossuyt, Guide
to the TravauxPreparatoires of the International Covenant on Civil and Political Rights, (Boston: M.
Nijhoff, 1987), p. 199.

27




T, YRS W TR RRREICE T, irGorARsl &k 3R 2 TR T
DL TICHETHD Z L) 2ERT D, WoEn, —EOEAMEIEMENR L
TIEA b0, Mz Z LT, IEOXRICHESEIHEL TW D H bW HiEHIEICS
WTCERE D,

ZOZEE, HlIzIE, HAEMEEEE L ITH CENICE SV Tt E N8,
FHEEO AR Z ZOHIA L 0o oG G ORI ONWTH L S b Z & A %K
TEHMG LIVARY, FEm WS MEN . i, AEMEE AT HNE S (F
FIBIR) ZFHMETAICHT- 0 BRI N D NS A RER E LI, REEORILINE
HTHBEICHESN D Z b ERSNED, W oBEOEME G 952 1H (Gl
FITMEORIL) (TR (ZHIGT DD DO TH DD, WMEENFED 55 RHl
MENEICHESND D, TOMOFTETHEAMOH D LD THRL IR bR E
WO KRR EmIC BB T S, 51T, MEOBIBICHIBR2 v, £, 2
B2 BEE~DT 7B ARGFAE L7\ & REWZRAEE) S ORGEIC R 5 IEIC
L DMRENTR TSR E L. &5 AHEOSIEENERIH S NG5, Y 51k
EMMBEBR CTH - 72 0 RAMERG A, BHEICHT 2R OFEARMMEEIC LY . Bk
HLE DRI IR R D b g5, M8

13 L. v. United Kingdom, ECtHR, Applic. No. 45508/99, 5 October 2004, para. 114. ¥ 7=, I 11
X, HOPLEBREMED Y R T ZRE T D702, [T 78 AR TR 72 b D T2 < T
727 (555 %) & L7=Dougoz v. Greece, ECtHR, Applic. No. 40907/98, 6 March 2001 % %
A&

14Bozano v. France, ECtHR, Applic. No. 9990/82, 18 Dec. 1986, para. 54. F7=. Shum Kwok-sher v.
Hong Kong SAR [2002] 5 HKCFAR 318 }2 TA’v. Director of Immigration [2008] HKCU 1109, 18 July
2008 (HK Court of Appeal) & &R, Zi 6 OFEAFTIX, HHEHEFET (Hong Kong Bill of Rights)
55 ARIT PEE LB L C UEMMEEL YT 7 B ARREEEM LD O TH D LW ST,
PERDEMRD E D X D IATE S5 D ZHUE T 2 BERF AR LR\ o | ERIREEME K
O 7 & ZAR[REME DT T DE DR bivic, FHEBUFIL 2 DOXLFEZTIR L2, BROFEMS,
T, 2 2OEE T HIZ 2 2OHES R4 LK L7, M : HashimiHabibHalim v. Director
of Immigration [2008] HKCU 1576 (HK Court of First Instance).

W ZIE, B e s O 7= O DT E MR T D12 DI EREBIC OV TRUBEZTITEL
DPHEER % s LT2 2 L1220 T, KEINGOIZ K B KA B o 72, TAHIE 0 I mE o ak
CHRIZEN -72, 2B : Lutheran Immigration and Refugee Service, ‘Alternatives to Detention
Programs: An International Perspective’ (Baltimore: LIRS, 2009),

Y6 - MIT TR 5 fi FHiaufEiE T 9 WGAD DS Th 5, & 51T, Attorney-General v. Refugee
Council of New Zealand Inc. [2003] 2 NZLR 577 (New Zealand), para. 259 ¢ £, Z OFEff: T,
Baragwanath# H'E 25 RO FfR T, [E] OCE X, MINHHIROFEHLOED X 5 72
HIROBH O 2 RET 5] Lflkr L7,

"\Massoud v. Malta, ECtHR, Applic. No. 24340/08, 27 July 2010.

1845 % 13, HoomanHassani and HootanHassani v. The Minister for Home Affairs and Two Others
(10/01187) [2010] SGHC (5 Feburary 2010) (South Gauteng High Court (Johannesburg)iZd i) %
Dukada#HI'E D E R A S, Z OFMHFIZEB VT, Dukada#Z fl'E 1%, T (Akwen) PO RS,

28




3.1.2 WEIRZIHRLEDOTHo TR DN

FHOKDOE _OHMET, A7 BHOHELRENRLDTH- UL bR E
W BDThD, ZOREMEL, SFM, LBV, AR X OMEER OB & A R
MIICERT 250 THD, HHNANERZERIT. UTEHLMNIL TS,

[ZREM] 1 NEICKT D] 28 (OR) EREUIHTONERE O TR
72 REGIME, RYMERB X OTRIREEEORMOEZEZETe L 5, LV
RS IR EN R TR BV, 2D L%, BiER#Ic S < g
X, BIZABIETH LT TR, &65D3KMICHED TELEHIH DT
THERBRY, b, B, #lAXkT, SRR, JLIROHI
BHIET B2 8. HODSKHICEHE N TLER L DT/ TER b7

v, 1o
. ZOSRIZENT, HpIEDEHE AN REY 5. 2
a) EEME, HEMIS I UHEHE

UNHCRIZ i, BERFBEHRFEE B I OHREOME L, K TE TR TERb
2, Poud, HARSEBSRATIEARL . WANE, R LR LEPIERDOEEIC
DTSN, &E5DSKIICHE D TLHER LD TR TUIR LRV E W D IEHK
HIZEifEET5HDTHD, HHMEANOESENETORERLOHMICE W THET
HD L EMETDOIEBEHMENER SIS, O ik, 50T, pME
ORJEZFENE 23, IHICZ 0T, EROR#EZRD D 2 L I3 RIETATIE
72 BRI REAEE A EAICAS SN IR bn s L 2L+ 5 E
BiEO—RFANC S b D TH D, o, REHRBROIARICBNTT S, &

TNNEANOHHBZRET DD TH DD, HHFTs Hak/ NET 6 U TR 2R 217 9 £
BaEME Lo ThD) (B 27 By Lak<7=, Ll : Akwen v. Minister for Home Affairs
(46875/07) [2007] TPD (High Court of South Africa (Transvaal Provincial District, Pretoria)), %72, #&
HIFTE TG S KO IEFRZRET . EARIHERIZRE L) (ERED) Rz (p.11)
XX ThsH L L7AS and Eight Others v. Minister of Home Affairs and Three Others (2010/101)
[2010] SGHC (12 February 2010) (South Gauteng High Court (Johannesburg)) % &,

119 \/an Alphen v. The Netherlands, HRC, Comm. No. 305/1988, 23 July 1990, para. 5.8.

120 A v, Australia, paras. 9.2.-9.4.

121 UNHCR, Guidelines on Detention, para. 3 (ZHHDH A RI A VIZHEFHNEET TH D = LI
HE)., 70, HRBERFBEORMEDMLETH L0 E I 02T 5104720, 295752
EMBEHEBTH LN OVERSNAREHWICHAT LD THLINPDBZRBEINHNETH
L) ETRETARTADAABBH,

29




AFEEZOFHZE L CRECBEIT 28 INE LEBRIIFFFBESNDRET
T2 W) R RRNEIET D, PE#EE RO D Z LI AETH D20, 0D
MER 24T D N4 IZxtT 2005 HHEOHIRIX, HEESHIRSIREZ L
DNTET 5, BEICIRAR7= X 92, EFRITE OEEA~DO AEF 72 IX58N COMEE
ﬁﬁﬁéﬁﬂ%ﬁTéﬂ\%@ﬁiikﬁﬁh FoTRESNS, BREZHSIT
B I OIEEZ T D BUFIC & - T, SN Z EET 5 20 B O REER RN 2 {4
AL LN Lt 2O XL ENER-ZHEZ2 S b0 TH D,

HHPHRVUZBNTHENMBECHEH 2L DO THLINE D a3+ 512
720 EBEORERERNEH S b, PHAIEO —RIFERIT, REERESICBWT
VRS EZEDOIZHRT S Z L OEEM & YR 2 HIR £ 3B ET 5 AHE
KROBEWE DRI T v ANRK %ifLZa EHRBSRLTWS, PET 50, BUFIZ
BRESNDHMEZZERTH720 EMLODﬁ%%@é/\%T X2, ZoZ <‘:

H B OHIFRIZ iﬁh%ﬂ?‘?ﬁ“ﬁ’ﬁoﬁ?’7m~—7’“%2£<‘:?‘6

BAEES R OES IR 22 HEE 1E Z SRS TRIEE S S LT 5, PBEICH
Iz L7-BYy, RBERFETHL LR E L > TEANEREET S Z & HiEE
Th 5, HIMNEAMET (European Union Agency for Fundamental Rights. W&k
EU-FRA) 23FEfi L7ciFstic k5 &, (A< &) BRINE S (European Union. LLF
EUYIMEEOIZIEHEOENZIBW T, WD EHZOFE & MADO RO A H &
WZROMER & OFITNT V AZIDITY 20 | ATE - WHEEENEBE T & —>D
DEH L Ro>TND,

JFROSTIRICEB VT, Bz, SBEICHONWT THEN TR BEm 14
HEC T R ATREZR ) P RIAB N R WA HEN WL Ls i) 5 2 L IIR Bl TH 5
CHITEN TS, MAZRESELNARWT i, BEED, #EMHosEn®,

P E PR AR RLRAR TR O BS IR BT 2 ERSE A SR & AR T D B R R OVERIC L BR %
BANESELZLOPIEICET2#ESE BREAEYLEEE) $5 5

B3 v, AustraliaSi {45 9.2 Bk,

2%\/asileva v. Denmark, ECtHRApplic. No. 52792/99 (25 September 2003), para. 37.% 5 A A, EhffilfE
BT Daimld. $ERI7 & oM ROMERNITIZBILR L 722wy,

5%z 1F. A v. AustraliaZiff, C v. AustraliaZiff:, N (Kenya) v. Secretary for State for Home
DepartmentZ-{: & (fUlde v. Minister of Home AffairsZ:-{t (132) 22z &,

O R AR 31 4R,

27 EU-FRA, Detention of Third-Country Nationals in Return Procedures, p. 18.

128 Report of Working Group on Arbitrary Detention, 13th Session of the UN Human Rights Council,
UN Doc. A/HRC/13/30, 15 January 2010, para. 64 % 2,

PAl-KatebHfETAH—Z 7V 7 @SR AE R L2 XS,

139 \WGAD, Opinion 45/2006, UN Doc. A/HRC/7/4/Add.1, para. 10 % £,

B 2, e a AR R TIE, TEROAGFEZENTAORAERE] 12X D a2 R

30




BBV, EASUTHEERFEA~OWH 2 G LT A PorB TR DG
5. [RIERIZ, BERRIFRENL— FBFE LW A, F7203. IREOZDICMER L
EEIHFFLARWEAIC, TOEEZRE LT 5 Z L3R TH D, PFE O SR
IZBWT, CEORUNIIES < AR & RICRBH & RS nd O ThHiL,
[ UgRICH D BERBERGHEE A ME LT 22 & b, OB HNTIS L WiGE
FTIARWETH LG EZRE KHEIZR), REICARBEE V5D, TD XD
PRIRBLTHATON I TR R O ALY L, THHEE L GEETH D, EitED
T A N EfT2 T2 OiE, EFRIXBZERO 72 OIS OB FENCIE S 72 <
TiEZe b2y (FREsR),

WL DPOEFIX, FEER, BELE 7> TWAIEYS R HIGICHBI L= DO TH HH
E T A7 DI FEA R IRT AT 2 M) F3EBR ULEAERY 2 b (=
—ZXABINY R7FHM) Z2RBEIETWD, ZUBICOWTIIATRD CEH IEIT
mC D,

b) NEWEEDHE

i@ Y | ICCPRIZHEENFF SN AR OEFER 72 ) A &G A TWRY, T L
A, BETOMEEL, EHNIZIEXS LI, ZORIEICOVTIHMES 72 Tt b7
WV, L LS, BAEZE ST, WEARTFSNSEHRICE, XTtoBZEn Kk
OO RIMBEEND LHE LTS, B Lrl, BOAEZESRIT. [Zb
DERNZLWEAIT, AERRER LD THATHETEH, WATIRENR LD L
RirsnEs ) EWfEIELTW5, PHmEThiE, M YA FRICB O TH
ECTH2H I EERTEMOERNZ2DREY , REAEZ, F950L LEFEICKL
TR T2 BEI MR A2 5 25 H O Tld 2V, EFEoimy | fzEo /35N
HWEYNZEHE S N5 720121, BERR BRNERNEICBWL I & ) LIRS
KTHEBRLRNZELMELN TS, FZEORIAR GEAETITRL) BORFTA K
TANZDOHREENTNDED 0 &b —DOFEXIRIZBNT, ZOBGRTA K7
AU EBRLARWT 13, (TEE LOERERSI CUZEN D LHB SN TV 5,

136

Do EMEIIROMEIARIM L W Sh, o TIHDT mEEEHICOVWTECHR 5 5 S
e RS,

1325 2 1Z. Mikolenko v. Estonia, ECtHRApplic. No. 10664/05, 8 January 2010 % %,

133 The Queen on the Application of Abdi Ahmed Abdillahi v. The Secretary of State for the Home
Department [2010] EWHC 808, R. (Khadir) v. Secretary of State for the Home Department [2005]
UKHL 39, Mohamad Aziz Ibrahim and Aran Omer v. Secretary of State for the Home Department
[2010] EWHC 746.

B4 A v. AustraliaZi 155 9.4 B 7%,

135|EJJ:

B34 2 1, Rv. SSHD ex p. Khan [1985] 1 All ER 40 (G:[E]) &M, LU 5, HEsHiaH

31




(ICCPR) % 9 SODOSLGITERIM AMESHY (ECHR) &kt &5 73, ECHR 135 5
1 () CEFOWEOWHERICET S 2 DOGOFERLBEEZEDTEBY ., £HE
I, WOV BEEZESE L TS Lo ICBb s (LLTF TiER) .

c) WEDOHIM &IER

LEBIMEIR, YR O M EEE O FIZEFR L CEA SN D, WEEOHIRIT
WD EEREBER LD L7 LI5S, B AMEEZESNHIRT AL, T
WAL, EZRNEOICE S TE 2B 2B 2 Tk L Tide b22n), B'—5T
X, EEFROVIIMERO OO 7 HRIZFFERHEO L 5 IcBbin s, By, %
HIRRES 7 5 TRV, BORFEBERNZDORIFICHON TR S, EHICHE
BINRLTCUTR B RWTD, ﬁﬁﬁ’]ﬁ?FETﬁE?ﬂi%ﬁ;ﬁFaﬁ%%E?é Z EIIARTRE
Thd, TO—FHT, IEMEMEIX, ZREMHIIHTLHHRES LTED LIRS T
TR 6720,

REHFIZOWT, EUIL, 6 » AR EZHFOMWEEN D Ax OREHBTH 5
ERLTWD (FIT 12 7 A DIEE N A[HEZR 2 D DOFIANEIABRILNTFLE) ., Z OHFRIX

RIORNASF X, itk 2 &k b o & LG5, 2 SK (Zimbabwe) v SSHD [2008] EWCA Civ 1204
(FEEPERPE) . 9EE O IR ESE K O EEIZ > TiE, A. Edwards, Thematic National Legal Study
on Rights of Irregular Migrants in Voluntary and Involuntary Return Procedures: The United Kingdom
(Nottingham, United Kingdom, September 2009), EU-FRAIZ X 2 &HEH CRFEEim L, HH M 1’%“’5)
YA v. Australia®F 55 9.4 Beg, E7o, TSI, 2 0% 2 B4 T R0 Y RREA
ST—RRY &b HHZRESI RV MR 2 A3 2 ) (55 18 Beik) & Lf:KanyoAruforse
v. Minister of Home Affairs and Two Others(2010/1189) [2010] SGHC (25 January 2010) (South
Gauteng High Court (Johannesburg))iZ 3317 % Meyer& I BHR b D Z &
B8saadi v. UKF 2 2 R,
1397 v, AustraliaZs {45 9.2 Bx#%. van Alphen v. The Netherlands={4:% 5.8 Bk #%. Spakmo v. Norway,
HRC Comm. No. 631/1995, 5 November 1999 # 6.3 B¢¥% . Mukong v. Cameroon, HRC Comm. No.
458/1991, 21 July 1994 55 9.8 Bt¥ 22, F 7=, AOFIRICK T 5 & L TR S L2 5 EERIX
BHEMHIH O WS NG L2, BEHIRICHEEI WGV E L7ZIZR v. Governor of Durham
Prison, ex p. Hardial Singh [1984] 1 WLR 704 :, &8, X512, AERKEIC X 2kt e AL DT
BEZROLZ LI, ﬁﬁ;ﬁﬁﬁ%@ﬁf“f WZEDN DR B D | BHIFT S FRRIC K o THIRESE 2 0%
T O L EARARRICT D720, 190 A Z# 2 2\ 2 WIIC DWW T JERFIREZ2 30 H DY
MR ZEDDEHREOFEEHBM MR E RV H 2 L L 7= HoomanHassani and
HootanHassani(10/01187) [2010] SGHC (5 February 2010) (South Gauteng High Court
(Johannesburg)) t 2R, B S 7= KHIIX 120 H TH - 7=, F7=. WGAD, Mission to Angola,
A/HRC/7/4/Add .4, 29 February 2008, para. 97 I%, ["MRiEBROWENT, HHITIER <, HIATIEA
KTEZR b3, EEIREET, B R ORI 201 rTae 72 EBRAMESCE T S EK T
DD THDL I ENBEEINZ TUIRLRY] L LTWD,

32




IR HEH SN TV AN 2k, BICEUMBEEO KRS 5 0 H O IR %
ML TR, waﬁﬁiﬁ%ﬁﬁbt%@fm&wt@fkéowz@79y
ATUE, ATBHNEEFTIC BT 2 2R ifRIZ 32 HE (2003 4205 12 HEEN) . 7%
V=T 20 A TH 5, “kEREEHINL, BUFITRKA 2R Rmaic kv
NENERE LSS, TAHEICT RATREZ SRR 5B EICK & R ATREME D
7N A, 6 ARIC iﬁ%bﬁ<fiﬁ%ﬁw&ﬂrbtomit\%%&
FETIE, FIEESEEOBIIC T L T RORESRM AR L T\ T, ik
OHRNTHIBR OIS L 720 BFIR b DO TR TR LRV E WV H DOBR—RAYIC
FRESNEEFRAE RT3, MESiz, BEFROIRICBNT, TD X o7k
FARIZ 31T 2 YD MO Y B REER L. YUNTAEETH - OB E 481k
@%@&ﬁékﬂménfw %o MR B AN TR IR T HAR S TV S
B, T OEENEICET S & B Uikiadd, IEHETRICBT A YR EREE

REDOBBRTHEHAAETH S,

TR 32T AN DT NEREED I RWIRNIIAAE L7220V, IR IR O EN

%ﬁﬁmﬁféﬁﬁkbfﬁﬁéﬂfwéomzﬁ\uMmﬁﬁ %fé@%%x
(Working Group on Arbitrary Detention. LA FWGAD) %, [H 72 2 REIZIZ, #WEED
I FEMMNERIC X > T S < TR L, 2 ORI T & Rt

Y041 2 12, UNHCR, UNHCR Position on the Proposal for a Directive on Common Standards and
Procedures in Member States for Returning lllegally Staying Third-Country Nationals, 16 June 2008
(http://www.unhcr.org/refworld/pdfid/4856322¢2.pdf C A F- ] HE) & UNEuropean Council on Refugees
and Exiles (ECRE), Returns Directive: EU Fails to Uphold Human Rights, Press Release, Brussels,18
June 2008 (http://www.ecre.org/files/ECRE%20press%20release%20Returns%20Dir.pdf ¢ A T Al HE
ZZHDZ L, 2008 4F 6 A KT, 17 OEUMNRRE AR LIS r > HERIC ST 18 » ALLT D
I KHIBRZ D T2, 7 B ENRIERICED bk KPR % Ff 7= 722>~ 7=, ECRE, Returns
Directive: EU Fails to Uphold Human Rights.
“IBlachier & Melander|Z L AU, EUMME®D 345D 213, EUREES TTREN TS 6 4 /]
OB 21T 50T T A #EZBE 2 ED T4, &M . G Blachier and 1. Melander, Union
Européenne: les pays africainscondamnent la “directive retour’, Reuters, 10 July 2008, 2008 4= 6 H IF
ST, 17 OEUMBEDGREIZENL SR OWT 18 7 AL FORABIRZ EH TV, 7
HENREEICE D b - KR % £#7-722>> 7=, ECRE, Returns Directive: EU Fails to Uphold
Human Rights.
142 £ Lambert Abdelgawad et al., ‘French Law on the Detention and Return of Irregular Migrants and
the European Directive’ (2010) 4 European Human Rights Law Review 384-395 % £,
1437advydas v. Davis, US Supreme Court, 533 US 678 (2001), para. 701.
Y44 %2 1. Sahin v. Canada (Minister of Citizenship and Immigration) [1995] 1 F.C. 214 (T.D.)
(Canadian Federal Court) & TR v. Governor of Durham Prison, ex p. Singh [1984] 1 All E.R. 983
(Q.B. ) BT 5 WoolfHHI'E D E A2,
YSf) 2 12, Mikolenko v. Estonia, ECtHR, Applic. No. 10664/05, 8 December 2009 }% UMassoud V.
Maltaz 2 [,

33



http://www.unhcr.org/refworld/pdfid/4856322c2.pdf
http://www.ecre.org/files/ECRE%20press%20release%20Returns%20Dir.pdf

TEBIECHR SN TERLARVWE W EEREEND ] LIRITND, 5
E#IRZ2 LIz ESE L, W o0 OHEICIXEHIEO b 0 & 72 5 ATHEMER
HY . FIUIFFCHE D FEHEOMRNPTE 2, 203, E#E TR ENL TV D HE
BEFELITEHREBERFESE. £ L C, ENELITFEE EOBHIC X VB A I3
5L EMTERNVWEDMICBERICOWTEY TS, W EEZBIOTRRO®@Y . =0
L9 R B IR ORI, REAIZ L D L 72 D ATREME R D Ty, 18

d) ACERZZERT DU LVBRELEDRNFEREZEET 85

I 6, AEME, LEMEEOWEMEOFANL, EZEPHEO A B XL ROHEF
BIRETLHZ LML, HEZER LSA2MOTENFE LRI EEET LI L%
R L TW5, BIRHAMERZESIT, ICCPROF 9 &%, EFICH LT, HEoik
DCEEL T, FUBMZERT D720 L VEEEOIRWGTENFME LRV &
ARTZEAERLTWD, W OSBITIREROSUIRIC S B L, 258D ATREME D
FEBENE R SNb5E. IR HELZRFT 2EEZORHENBGFILET D,

BEA L HIFNTOIRED RN H Y £ S 1IZRWGE . M URHE %
BRTHDEFORBITLVMBE L b0 LD,

%< OEF I RS 2 L LT 5 7, B TR o FI B AT REME
AR L ONEEIME AR SR TR SR W) Z 2R L TW5, PEUIL,
[FIREIC, B ORIV T, MERICBET 2812 TEMARMZRFERIZB VT,
D+ To D BINEHEDIRWEE DG NEH S S50 OfFtoxtg s LT
W5, B b0 TR LOEANL, HEOH BB XL oW T OREARR AHE

148 UN WGAD, Report to the 13th Session of the Human Rights Council, 18 January 2010, para. 61, £
7. Principle 7, UN Doc. E/CN.4/2000/4, 28 December 2009, = ©(Z, Massoud v. MaltaZ5-{: ¢, 2 [
Dk,

M WGAD2010 5 55 62 B,

YOR 145 63 Be¥s. WGADIL, HEEOFEFEMEMSHA LAVEE, ML 25E~OB%T
BERFEELARWEAXT v - A7 A~ U FANC XV BGENFTTERWEES, 20 k)
PRI EN R b O LRV E LTS,

Y9 v. Australia®e {1 55 8.2.B¢ 7%,

19 \WGAD, Opinion No. 45/2006, UN Doc. A/HRC/7/4/Add.1, 16 January 2008, para. 25.

B OEOEELS, AR R, BEREE EEB, CEORIEEDO I, BRIZLD
BB HEZEE, PTEDOEMICEET 2R E K NY /~OEMHE, EoMHEE LR & 17
B AR 24 2 AU E 2 BLE L TV 5, Special Rapporteur on the Human Rights of Migrants, Ms.
Gabriela Rodriguez Pizarro, Report to the 54th Session of the Commission on Human Rights, UN Doc.
E/CN.4/2003/85, 30 December 2003, para. 39.

1525 21X, Immigration and Refugee Board of Canada, Guideline 2, Guidelines on Detention, Ottawa,
Canada, 12 March 1998, p. 4 (25| H & 415 Sahin v. Canada<5-{f: 2 & [,

3 EUSRR IR 15 4% 1 1,

34




P L. 2O OHRNITIES 2R T T B/MNRCOBFHENGD &) Ry
PFrOHBREGET LD THL, HMAEZERIT, WG B, PREEIT S 5%
NDFFRI 7RI 2 B LT DM DOSMe E . AEERLERLT D720 DkkA 2%
DD FIEIZE R LTS, PUNHCRY, i, FHEZEME, RiF, RIEAE720F
(RAEA 72 ERi 2 B 25122 L T\ 5, PP RRIC, AMEDE L R8I B 95
/WEEZ (Sub-Commission on the Promotion and Protection of Human Rights) %, [H
F 0N #E R E HRE A OERIZ B9 2 08 1 T HE 7e B vE R OV IZ B3 2 R ST A2
END & RWEREEEATTNT A2 L) 2HERL TS, P"WGAD S [FIEEIC,
MR 2D X9 TR AR RTE 25 | AR M S L S AN W ICRET S hu7e <
TR by EERET D, Yooz bk &b, FfEERSOREE 13"
=T 5,

WEME . BB R OO JFRINE . EZE AR 5 R ORI 2 fEd 5
ZEEFRLTWAN, EN LI, BHOHEDOT MBI 2 (@517 i
ZRZEDH DT L2, BEEOKE S R OHIFIX, %OIBEEZHEERT 72012,
PPN DOHEZEZNAE L TNAEREIELTHERO—D L LTETF LT
% (Fid), PRk, ZoHEANL, AU EPNMRBEFRHFEICHLEAATETH
HZEERLTWD, DF 0, HRBEHFEZ LT D 12D LIS O FiE % [H
ENHLTNDLIRETHD, TDOLIRERIIBNTEZL OENMEEZITHORNE
WHHEL | HRBEHBEELGFOMAICONT, — BN NI TN &5
R LTV 5,

452, EFIT, RERINENFEE LW L 2RTZ ORI > T, @A
EREETHZLIETE RV, 2T, EEMNBEEORBERBITE R0 EESN
BT LG5, 8 5D AMEL RREIC. FED HHB L OLLEICTHOWTOHER]
I3, EFRICHEBNFRE S L OBEBEE 2T b0 Th D, FEmMEEICEE LT,
EZ IO RICES L, 5% Tk O£ oMo REFEOIFEZ M U5
B OGFEEZME L2007, 29T ENZFORKEERD (CE

YA v, Australiasi {45 8.2 Rk,

1% Guideline 4, UNHCR, Guidelines on Detention.

158 gyb-Commission on the Promotion and Protection of Human Rights res. 2000/21, (no document
number), para. 6.

1" WGAD, Report of the Visit to the United Kingdom on the issue of immigrants and asylum seekers,
UN Doc. E/CN.4/1999/63/Add.3, 18 December 1998, para. 33.

18 WGAD, Legal Opinion on the Situation regarding Immigrants and Asylum-seekers, UN Doc.
E/CN.4/1999/63, para. 69: ‘Possibility for the alien to benefit from alternatives to administrative
custody.’

Massoud v. MaltaZiff:, FEiZ M,

COEZIE, SR EOBRBEBWEICERIT TS 2 EARO LN TS, 1969 F4KTEICHET 5 7 ¢
R S O

35




B, WEREEEL (F77) #BIEL TR WEEAEOEZEN. R L,
WL OMDEIEZ A, BHEDO Ttz kit 5 Z L2k » CAEEED STIRIZEHB W T
L LS I FHIE EoREEicfb B2 o T b, ADO=—XLEHFED
HANZ AT AR OVE# O STIRNIZ B\ THLOEIR G 2 BARAO I i
SNAHMERH L0 LivZe, BHICH T HHERIZ, EFEMEAND B HZ IR L
XOETHIZHTD, EVDITIEEOARIZENT, FFEND Y AT LY@ AD
BRI 2R B ST A2 22 K 0 D7 WHIBR A ATRE & T2 BEZ EFICHT H D
Th 5, FFIZWGADIT, LS HRBHIE N, Bioxh+ 2R & L THEREL T
IR bR EsE L TG, o

e) =R

ICCPRDES 2 551, 5 9 5o L OVE 12 S5 &2 G e [RISRAINC & £ D MERIDS, ST,
FEMIR EEINDHEHIFERLTNWD, LEER- T, HFEIE, A, ZEOE, 1,
SEh. B BUAMERTOMOER, EEMF L IS0 E, ME, H4EX
T F DM O EZPRRICH D E AL, UIBBAHIRT 5 2 LT TE R0,
AT, FERFEEBICBWTHEMA SN D, CREEEIC, BERSH M OME [E 5 o T
([CRET % 5005 26 0B E O H IS T DHERIZER 2 M SN 5, CHKA
MREESIZLIUE, THEHEFNT -« « - AAEA L THTROBOER 7 < fFES 7 <
TIEHARLZRWVEWVS O (EBRAMEED) —RFEAITHY | ¥ (613 HA
ERICEDLPT, FEFOFOEEF-ITEEECHL I LICEDLT, 2 ToH
A END] 1, ERTIEARVE WS HET, FEIKICONT, AR IEHEL
T 2 MR 2 FERICE 22 6D TIERV, HHOAEZESIE, B EoKRIT,
FROEOHRICE ST, BEITEEETH S Z L ICHb S, MRAEHH
PR BRI KOMEIRNIC N D s XUTREO E O S BENE I IR 5 Z Do 7¢
P, ATOBANEETE R TUIRSRV) 2B L TS, 19

Bl 20X, TAAEAN] 7T e RedE o3 2 RO REDOmEHIX. ZRNTH D
X0 T, R E 2R DR A 2 KM 7 b DO & U TCTRIBAT T 2 IR & 72 D

161 \WWGAD, Report to the 13th Session of the Human Rights Council, A/HRC/13/30, 15 January 2010,
para. 65.

20 iy 7e B Wl b ZEBIAOARILIZ S < Z 21X TE 220 (ICCPR 45 4 4%), [RIBRDBLE I, ECHR
FILRICHAOND,

OE PR AMEIED R IRIC L o TS SN2 BER G E 3 S R OMIE[E B O WAL B3 5 400058 3

ES

164 HRC, General Comment No. 15: The Position of Aliens under the Covenant, CCPR/C/21/Rev. 1, 11
April 1986, para. 2.

OO R 1 BevK,

166 HRC, General Comment No. 31: Article 2: The Nature of the General Legal Obligation Imposed on
States Parties to the Covenant, 21 April 2004, CCPR/C/21/Rev.1/Add.13, para. 10.

36




PHIIESh TV, WEEEC, HEAN] TeRRE L. FOMHRNEGET HIEH
DIEAERCEZF OWBAFEESMIN D Z SR 53, SCREHIFTIC R W THZR %)
T2 EHELFZ DHER ZFHES LG, 168

(FFEDEFE] ONAITR L THEZRTEZE S, 1965 F0H 5P H D AFlZE
BIREEZ B3 2 EBESH (LLFICERD) @O FTO ANFEZEROELZMbiiE s,
9ICERD® FCTOZAERMNITI, BB L OB RENNEEND, Y0h 2 EED
FEN. Bl HORBEDORER ., NFEM, FZEOEMICABEICEHE S, &
B CRBIMN R ELED SN WGEE . YiZHEIXICERD O T CToOZERIHiE &
05D, TYNRNENTH ARG, BEXORMBEIZAENNICET 5 EBE & R
b, PEOZEIE, Wb b ZentEE] b0 EFR Do ot
EOEEMIZET HMELZIRE LS5, 287 b, 2o Ol FHtlIREDEF
ToIT IR D N 2 ICEH S, FFEDEEZEZRN L TWDHdThd, &IKTYH, A
NITZED LD BRBRHRICES S WARIoxt U CRBER L CTEITIOMENEZA L, BFEITZ
DEIZOWTHEHR & FFERZ XBIT 2 K600 CEBP RIS FEST 5 2 &2
ERL TER B, B bif, CERDEASIL. FHICREMZRIEED CRIZEH
WTC, ETHROZEZMEE L, #REOERIREREE O Ojisk S [EE S
Wil 2 & BT S kO ERICER LTS,

WAV~ — PR R 2 B,

198 - = ¢, Rasul v. Bush*iff: (542 U.S. 466 (2004); 124 S. Ct. 2868) CK[ElRxm#HIAT) GEHRIZ,
KEHHIFTICRBWN T, OB EZ#Z B LT HIERHEFR 244 %), Hamden v. Rumsfeld=F
£ (548 U.S. 557 (2006); 126 S. Ct. 2749) (Rasullc BT 2HIWricHER &b L5 /T o 2 F ik
DIEFNEEF OV THEREDRM TR FHFTE, BUCHEE D O NF &G R & fikivi 9 2
FEAETDEHW L) ROSHERN, Frlo, BEE I A REOELE LOMHEREZ A L.
TNEGET HEETEE TH D & L 7-Boumediene v. Bush#:4: (553 U.S. 723 (2008); 128 S.
Ct.2229) =&MW Z &,

' |CERD#; 1 4 3 18,

170 CERD, General Recommendation No. 14: Definition of discrimination, UN Doc. A/48/19, 22 March
1993, para. 1.

11 A, Edwards, “Tampering with Refugee Protection: The Case of Australia’ (2003) 15 Int’l J. Ref. L.
192-211, EERTETREIE T 5813, FAE BT T OMOBEE Y TRIET 28 L gk L,
TIH=ZAR L AT AT RORY Z o OMEHETHLAREERE WD, F—A K
ZV7 O TR L] ICEE LB ORMMERBOR L, MERIZRE OEFE 2 220 L T\ 5 & IRk
ST,

7245 % 13 . CERD, General Recommendation X1V (Forty-second session, 1993): On Article 1, Paragraph
1, of the Convention, UN Doc. A/48/18 (1993) 114, at paras. 1-3 =& D = &,

iz E, PORFICEWTC, ERIZAEICEET AR EZA L, HE»SBRSERNE
WO RICEBWT, EREFEFEROMICESYLEINDXKBINGFELE S, &M Moustaquim v
Belgium (1991) 13 EHRR 802. See, also, Agee v. UK (1976) 7 DR 164 (FRM AMEZEEWIE)

17 CERD, General Recommendation No. 30: Discrimination against Non-Citizens, UN Doc. A/59/18,
10 January 2004, para. 19.

37




f) METEHGRER

(RS TR B IS &k » TITFbiL- ) #EomRE S, #tke2 REMR L0 &
Lg%, 120 212, & 25 E 0BT 5 2RI REY 2 B & 220 155 (D),
FHEHRBER RT3 700D HIL, HAHMEIFEENELE LEZEDT
RN, )R BRI LIBD, 7o, TAUEELEIC A L5 2,
x5 ﬁﬁi B 21 (NEEROADREFF OB I L C) JLIRMEZFRIZA
DR 2 TN E T D - DI NEEN 2R 5 2 L3 TE v, R
%\%m@ﬂ%m;of@@ﬁbﬂé&%f%éﬁ%f%éoW

4, HIRBIEBARO T COFERDO B BB L NEL

- = g AAMESSRI \mam@ﬁﬁkﬂ%@iif‘ﬁm&amwﬁﬁwﬁm
AE TS, B, HERIRAOERR S L TOEU L, R M OYFIE D CRIC
éﬁﬁ@%%_owfﬁﬁ%%%éﬁfbé [EI S N HEJLHE b Ry - ﬁ%ﬁmk
FEFEMED I, BEDOREDH RO LE UTHIBNZ LD ZNFETOREIZLY,
EF DB OV TENIE DR R OND, ORI ITHENEBGFEST D 21T
BEOAR—HBECTSGE, EHLODOHEMPEMAINLONE W) MEEZEL 5,
RS M OVRE RS OHALIZE T OSRNESFKIT I ZOFKOWNR 5 HE D,
FERIE D Z OKNTHR D 0 72 MRS (E7- I3 mELEE) 125 2 DHER M ORI & F
THHOTIERN Z AR L TWD, BRSO ERIE, W%mwﬁﬁﬂﬁ
T HZEERETHZLICEY, BERITK LU TEARPRAMED TX HRY JLE

28 : Bozano v. France; Shamsa v. PolandECtHR, Applic. Nos. 45355/99 and 45357/99, 27
November 2003; Gonzalez v. Spain, ECtHR, Applic. No. 43544/98, 29 June 1999 and Amuur v. France,
ECtHR, Applic. No. 19776/92, 25 June 1996.

176 A.C. Helton, ‘The Detention of Refugees and Asylum-Seekers: A Misguided Threat to Refugee
Protection,” in G. Loescher and L. Monahan (eds.), Refugees and International Relations (Oxford:
Oxford University Press, 1989) p. 135 at 137 [, [#11k HAOMELL, file & afl b3 Tz 4R
RSN LEVIHBICI > THHRZHET 5LV KIZBWT, JHEIO—ETHD, M
IE B OMERL, (PR PR S 72wy, (Goodwin-Gill, “Article 31 of the 1951 Convention relating
to the Status of Refugees: Non-Penalization, Detention, and Protection’, p. 185 at 225.)

" WGAD, Opinion No. 45/2006, #; 28 Bx7%, L7 L7273 6 FEE 2 NS HE 3% T o #Ak 2
TOAOKRFOIEMIL, ZNORAE Lol (Fl2iX, XCokszh) HET260THD
e Eéﬂ:éhﬁ%é /e /\O)%*U“&Uﬁaa%:fiﬂﬂ WZHDLFEEWEES 52 L%, ZEU
JRERTICHRICE EN TRV, RfFEFICHES 2 LIXTE RV & L7-Kadzoev v.
BulgariaZ+{4: (ECJ Case C-357/09, 30 November 2009) BT DENEHFT OB SO Z &,
18T R Tk

38




THEARIET 5 2 L Thote, WhDEFEN 2 DU LORBOMKIECTH Y | W
NERT DHE T, TNHDHRND L VRWEIED A 2T HEZ - 1256,
IRE L TS TREM S0 K0 SWEBIOER T2 2 L1272 5,

4.1 BRINFEZES (Council of Europe) & UK AMESHY
BRI AMESAIECHR)EE 5 5 1 () 1%, LTl HET 5,

(1) +_RTOFEZ, FEOHBHB I OZEIZOWTOMHERNEZHT 5, A
H, MOGEITBNT, o, ERTEDDLFFRICLIOLRVIRD, £DH
Haz'Ebhav, (Big)

f) REHICAET S Z L2000, £ITREMRHIS L <IZILIEA
SIIEL DTN SN TWDEDEER I E R £ 72139

ICCPR 95D L 51T, HB55 1 () ORI, BRMNGE#ES DECHRD LA
JFRIE L TCOEEROBEHB LI ONERIZHOWTOHERTH 5, FMNE#EEL, F X2
D IEO LR DR RIS DOFSHIAMZ BN T, FEARH 72 N B a8 O {5 % 385D T
X7, 1801700 ERLICR, AN FRH#E K O O OMER ORI E R & Rk, FEEER
CHEMA SN TE T, BE- T, RO B B R RL LT OV T OMEFNT % fnfa
RHHIR S ELL < HIR SN/ TR B2V, FEFFREIICBIT 2®BUIIFTFSND
D3, i@EFEODTT‘%';)\éMé%%@é%%%tbﬁ”ﬁki@ﬁ%%@rx NP E-Raas
D, FEEFENPEMAET LRV ICBOTORRLS O TR TUTR L2, B 5 4%
13 () OWHTROXENHERTH D, H552H, 4HEO5HS FherIfRE L
BRI 503, FILHIZOWTIILL T CTHMEIZELY $% 9

—z. WEoMERIZ, EECHES AL IR LAWY, B o i, ICCPRE

9 RASKIRTSL, &5 B 0 JEHENTE ] &% 2225 T, Edwards, ‘Human Rights, Refugees and
the Right to “Enjoy” Asylum’, at pp. 305-307 % 2,

OB X, @R R EA, AR K OTRE TRE RF OIEIC XY | EAD B\ KO KT
T HIRE A G A CUN Tz 1689 A S [EHEF #2218, Bingham, The Rule of Law, p. 24 # &M, *
oo BTRT, BHRTHESND bOZERE, TFB, AU Z 2RI L7 1789 4E7 7 R
ANHEE S bR,

181 Bingham, The Rule of Law, p. 58 T= & & #17= Lk > Sommersett’s Case (1772) 20 St. T. J., <&
\Z. RV. Secretary of State for the Home Department, ex p. Khawaja [1984] AC 74, paras. 111-12 % 2
DTk,

82 ECHR%; 15 4%,

183Shamsav Poland, ECtHR, Applic. Nos. 45355/99 and 45357/99, 27 November 2003, #:fE FEMED
72DITIE, FEEOMHERIX, IETED LD, ERICL > THES DD, EHIE. HBeHPT X
iT/H%@ﬁf%@%ﬁE%’éz DI L > Tl onZe T b v, ZOFEETIL, 2

39




OKD FCHHEINDIbDLE—DOEETHY ., L THY FiFbhiz,

B I WX EBSRICEENIHESINTHWICE D LD TR T b,

BE5&1HE ) 1L, @ AEHRAEOEILE (b) BEMREISUILIEAGITEL D 2
SOANEFIRICEET 2RI THEZE D TV, BsT X, BRI
5 DOWIROBHITOI, WEET HHERIZH T 2, BRI AFEEHIFT (European Court of
Human Rights. UL FECtHR) (2 XX, £ HI3MHE E, GFENRLOTHY | ik
IR SN 5 _R&ETH 5D, *VasilevaFHICBWTECHRVER L7-@ by . (&
EDO B A K ONZEIIRT D) IS ORFEDMHIR O, BZHEDO B E EET 5],
BEXBIc, MBERSERLOTHVEFEIT IO, 2nb0HE TEICAET
5] HbOTHRL IR, BHE 5411 ) ORBICETA2HE 0D
BRIZIBWT, IBEEZFITTHHDOH D LRI T, WIS DT
R TEARBRVEHB SN TS, ¥Hl 21T, IBENBITPITRETRVEAIL,
UFBICHT =7 0 ADOEIED L CRWAREMN S 5 720) I AETRL
0L, ZOZ LR, BHREENZOBRECH I LAVEATTL BN TS L
I ThHDH, B (il EWMERESICOVW TR, TiisM)

<R SN D L 91, ECtHRAELEIL, Saadiv. United Kingdom =412\ T,
5403, [HDOENREHICAET S Z & 2B T-o 0L, Fl2iE, F0HENI
REIToTVRELEVTI0ET-ORE SHEMICKLIEL RRSNE1E D
IERET DB AT L O TR LHM L, B2 oMk, ko BN
RILIZZER X417, 7272Chahal X2y TiEERHIZ B E LT) ks n=Z L oi
MER S5 & L7-ChahalFfRHIcki< D TH S0, i), SaadifKi, A REH

AND S, EHEIR72 LT, IREDT-DDIETED bV 90 HRE A 2 Ttk i, 16
T, BEOBEORBOMG L SN, HEFETZLOH ORI LY | BEEKKLTH
7=

%4Vasileva v. Denmark, ECtHR, Applic. No. 52792/99, 25 September 2003, paras. 32-36; Ciulla v. Italy,
ECtHR, Applic. No. 11152/84, 22 February 1989, para. 41; Wloch v. Poland, ECtHR, Applic. No.
27785/95, 19 October 2000, para. 108.

8Vasileva v. Denmark =445 33 Bk,

%\Vinterwerp v. The Netherlands, Judgment 24 Oct. 1979, Ser. A No. 33, para. 39;Bouamar v. Belgium,
Judgment 29 Feburary 1988, Ser. A. No. 129, para. 50.

8745] 2 1Z. Abdi Ahmed Abdillahi v. The Secretary of State for the Home DepartmentZift: & 51,

WG ZIE, H55R1E () &l TiREEZEMT 5720 OREEORILA, R RGE L, &%
MARREIZ R DI N TIEY 2 O Tid/e< 725 & L7-Mikolenko v. EstoniaZf{f % & [,
Mikolenkol!ZiE =58 FHi~OWH 2B L (2 U THFOBRBEEDOTRALZESR), v 74 H
T A N =7 HFRHEAE LT —REMSCEIC S SO AN E G LT, #7213 345 11 - A
DL EZ AT Gl & U, AR ER &I ST, ORI W T, & 52, Massoud
v. MaltaF -2 2D Z &,

'%9Saadi v. UK 145 45 B,

1%9Chahal v. United Kingdom, ECtHR, Applic. No. 22414/93, 15 November 1996, ECtHR(%, Chahal

40




WCAET 5 Z 2B ledliciti S gz, B, HERG 20Ul 45 2
ExHBE L7 7 HREIOWENTIE Y e EEDRILTH 5 & LT, #5711, ECHR
DO F T, EFIFIREAEEZBGIET D720 5 Z LN TE, 2R REAE
ZEHIET D72 DB N E I MNEBMR L7enWE 5 Th D, MM, HHAEEER
2E, ATEADEME Y, F R AR TIRREO G RIEE L R DV Sl Lz,
L L7223 5, ICCPR & ECHROFERIENCIZ A2 W OFEE )N 5 7=, ECHROFKEK)
[EiX. ECHR®D 2 DDOMRHLD IR IS NTH 72 514k &2 1T BB 217
9 A . ICCPRES 9 5 LB N OMHERI 2R ET D AlgetEn dH b, S HICAKIZE
Z 1L, ECHRIZ, % 60 SRIZTHWT, TRFHIOU R D HE & Kk E OEHE T
FAOEINE LT\ 25 Z OO EURO T CTHeff S G5 AR AR A H %2
PRSI 2 H D EMIR SN TUIR R ) EHEL TS,

L2 L7223 5, Saadi I BT DiamiilliE, 2 < ORI W TRIEA H 5, 85—,
PEEDIRMUI AW 2 £ OB L SEESE TV D, b L, BB MEITRIT U,
miz L CEOBEMEZER L, XITZFDOHEMWERBRLESTZA 90, - T, BWY
DAFAE LR & 12725, Chahal 1%, SaadifhE HAHARERL D, RERDL,
AT CIE, AR EMEHI ool CUTEERE %2 THRE LT)) FsRkSi,
FHHFTOHWr T, 0 XK 9 2R EEHENITSEAIC T R ATEEZR b O T TEk b
2, DFED . MEMEOEMN ARIUCBEIZHAIAEN TV S, SaadiFfFickir 5
ECtHR, BRI SNDDE BT 7 —F 2 WMV ELDITEHINH Z LT
HA 9D, SaadiF IOV TO — D HOELN RS, ERGEZ A TA & R
ST BRI, FERIZIENT o TR GE 21T - 7= Saadi K 2 fEIR N IS A ARV
2N bOEL TSI ETH D, ZHE, fEIENIC TEERICWD ] (F=,
FHEIZ LV . NEICW D UIREANE) OBEWRICEET %2 O ork 2 70k & xt i
EZRTHLOTHY, Bt 121l TEmanz, KBRS, [(Saadi 25 L [FIRE
(A RO T-) FEICH LTI R 5 EEE LA L TR ST 9, EERON T
Y =T ZIT> T e L TEEIRE RZ2HEHI L T 5,

L2r L7228 6, ECtHRIZ, Chahal =4 & SaadiF O ESRIZ BT, FD X H 72
ERZIXRA DR L. BREMICET 2O G L 705 Z L 2D T\ D, FHlET
%, SaadiFfFIlBW T, MENABEORI 25327200 HEBEOEIE )
ThdIENFERINDE LT, Loz Licks3x flx1F, FrlcSaadiFiE TR
DHNTZ 7 BREIOWIIRBZE 2 2856, dulLE (fast-track) T X aE Ffoe 23 )
BOBENIETHDL Z EDREINDIYVERH DS Ly, AMEYRIZEBWT,

DD E SNHEZREMR LD E LB Z L 2RDTEN, TIRBRNTZHDNL D)0
PRENIFAE L7z &I L=, F£7-. Massoud v. Maltagi {4 3, 2,

91yan Alphen v. The Netherlands55{4:55 5.8 B %

2Saadi v. UK# {1, 5T Rp. 31,

saadi v. UK F{: 45 45 BL%,

41




PEELIAN TIE Tt 2 I TE R T 2 LR END ), ERITEEL T,
W FRENEED IR TH 0 el D LR H D50 Lav7any,

FIZEENECHR LiEE T2 E 2R T 27O OE =0 FERIE, FFS-HHDOFH
EORP L MEEOGFT R OFEOMIC O EBEANFE LR TUIRLR N E NI b
DT %, ECHRIZ., 1 ADTEANKEM b T v~DkEEZ RETWS 4 ADT-
ELERRANE ISR SRR IS T 5 Z Lk, IS oI gt TR
WY THY, FE5R1E ) (MO LEROr 7T 22 0OMOBRE) OEX
ThoHEHW LIz, Z0=®, ECHR L. WIHIHEOMHERNEET H— T, &
FE N OB BIVE D JRAIA Z OIER f O SR ICEH S o K o Icibn s,

FDUIZ, ICCPREE 9 520 X 912, ECHR E, #2513, Y RANC AR FE TR OB
ENEE LS bR R Es, 1

B, 2RISR BEET S DO TH D0, ECHHR 1, £ <1720y, #ykk
REHEICEHL T D0 OF R EIT>T05, Ll FEFIE, BEREE
kT B+ 7 bR EOREZEATRETH Y | ZIUTITREERBEREN S
5 LR TWS, &V biF, ECtHR IE Massoud F4HIZ B W TLEL T D L 9 Il _Tuy
o

<NV HEDE DT, AMEGRICIHT Z <R TRETEZEnHDZ
DB, ERICEDRENFEBEREEHOXNGR L 72> TV DS 72 BEIC
BT, YENIBELZHET A DOFDOMOEBE >R HER)->T- 21T
DR, T

JiizE O BRI STIRICI W T, @il )RiZ Ic B 2 BN EESS D 20 OF A KT A~
(Council of Europe’s Twenty Guidelines on Forced Return) ({44 & o B K& V2 D
OREAZERY EIFTn5, Bonsnb A T4 03, WL Do EERBITY
REEDM, ECHRICE ENDBBEEZRKITRMT 26D TH D, AFEIZFICEET 2
DNTA RTAL61LTHDLN, AFTA RT7AFLLTFTOEYHET S,

NE BEMEPIITEIND Z 2R TL2HMICE > TOR, o, 45
TERIERICEB T 2 RBEOLEMICET DIEERVRE O%, T ANEE

1%Bouamar, para. 50; Aerts v. Belgium, Reports 1998-V, 30 July 1998, para. 46; Enhorn v. Sweden,

Ag)plic. No. 56529/00, 10 December 2002, para. 42.
% Muskhadzhiyeva et autres v. Belgique, ECtHR, Applic. No. 41442/07, 19 January 2010, para. 69-75.
1%B5zano v. France; Conka v. Belgium, ECtHR, Applic. No. 51564/99, 5 February 2002.
Y¥"Massoud v. Maltai{}:45 68 B4,

198 Council ~ of  Europe,  Twenty  Guidelines on  Forced  Return
(http://www.unhcr.org/refworld/pdfid/42ef32984.pdf C A\ F Rl BE,

42



http://www.unhcr.org/refworld/pdfid/42ef32984.pdf

SRS, BEA G ONESF N EEARBI L. SR A~OEMAEE, Rk I
L DPRFET B 70 & D FEFZEH I DI Lo > T TIZRIRANIELR XL F77%
WEHBTLEBRICO R, BHZAESNGD, GERIFIEMN)

A CIRAZS, BHEIC L0 . WIS TomELIC bEM S G5,

4.2 BRMEES (EU)

EU 1Z. E#ELOHEDOM T ORI W T, MEOMEEBRF L TWb, 2T
NENEIZEY BT 5,

NERET, 72, EU H@IE#EECR  (Asylum Acquis) O CEFEAIZHREI ST
W2, TODRSDPIEICE L L TWD, Wb ERRMFES SUIBINZ 1
HEBEERITRT L O TR, B —OEUTFRESIE. DNEEL, FEH#ERE

ThHhHZ EDOHREHBIZ, HOIFEZMERRICTHER LTI R 620 EHET S,
Wik, EH#EARD D Z L IIRETA T < . MERERE RS NS T
DL DORETDRIER L SN TITR SR E W S RS Fo—FANC b A5 ET 5,
2009 18 45 1 THIZ, SaadiFfHICHEV, RIEHUCAET S Z & 2 <= DL % 3
KT DHECHR D55 1H () (kT 24148 OF 0 Yi%E A EH#Z KD TV
HGE ORI ERER LT D EER LTS5, Saadi 3 N EERGREHFEE Th o 72
e ToH Iz I nizo T, HOE#EREZ QEIZAHEST 572D
PRI EDOTFELFR UL ARETH D0, ZHUXITIEME W2 < | SaadiF 41z X
DRIELIZEMELD L XK REETH D, TICHRD LT, MENBENNT
JEEA T O EMEBE LR WGEIT, EERFFOLBZ(EET 52 ENEMNT
HoThH, FI8F1IHERIZHYT LB LS,

X BT, FHI18 52T, NREARFNERE) ICOWTHET D, RESTOFE 2151
H (a) 1. UNHCRIZHIZE T O F 2 G2 TOHRBERFE~DT 7 ¥ 22 AT
HZHDLTHEHET D, B 15 SLITH - TEMBR RO BN S N A 54,
FOLIREREFERNEOMDO D 7T —1F, BRSSPy e
— e ORI ~DT Ve AR AT 5,

HIFEEBR D _H>HOXETH HEVRLBHET S, WEIC OV TIRRERIZEKR T

19945 18 4% 1 T, JNELE C OB O Hifir O fF 5 1 ORI T2 DV T O ARHNE B9 2 B4
4 2005/85/EC, L 326/13,

2008t RAH055 81 4 1 (i),

N EUTHEHE S 16 4

43




H5, AFESIT. L) %2 TREIC X 2EERBEFRFEEOZFOBENO B H2NF|
EINHETCTOEL) LEXRT S, DPo0EHRIT. AHOELLFES B2, H
HEBEIO BB AHIRT D2 HE O~ 2&@HICHEH S D Lo IcEbid, &0
7. EULEFES X, WA OBRGEBERFEOWEIX, TORWTICBIT 555
D=— R &4 & BRI Sh AR TEARL ARV ERET S, Pl 50 =—
R afm iz STV TEE L 7y . ERE THEEL L 7= Muskhadzhiyeva S 412 B 1 5
ECtHRYJRICEET 2 TH A 9,

RZIT, EUBEAMHERE T 1T, EUTTROH KD B H L VL RIT DWW T OER] & RFE L
TRV RS, REWRE. FEICK DB, HD5WITADORF T ZEeD
HH CEUR RN ABERZRICHEZE SN TWAIRY IZBWT, ZORICEET 5,
EHZ, HAENTOBEOHHIL, FEOEBICESE, EEZT5 2 L&
ZEINRL TEARBRY, *°

JHEDORIZB N T, EURRIESIL, k3, BELZRETLIHHOLZ R
THOTHRL IR bR, ZhE, BEOFEN [EIT L, MYREEREELE b
STEITEN D] MO FHREZRR Y EONHM TR TI A b2y (B 155%1H), £
7oy ®OEDPIBREIELND &V BEZR FIAHZN R WIGE . fEITESbEEh
T UFAWITEDICHGR SN TER LR (B 155:41H) | DL, REDN
IRt DN S VT2 EEREF RO W o0 B S LTV A, S BT, [FFE
A, MEEE, TEARMRERICB W T, o+ 7228 E M DR HEE 2320 57
A SR BAICoB, o EEREOREZER LGS L HET2Y, -
D L, BEANCONT, &L ENRS LW T 72Dl +0Th D0
EOMERGT 2 BB ELAKRT S, CEESIIFROEEB LR es

2025 2 Sk, i ERARAE H 5 D ALIBIC DU T ORAREEAE 2 30 5 2003 4 1 27 H OB F R

4y 2003/9/EC, L31/18, 200342 H 6 H (EUALIBIES),

P EUMLIBIR A RISC (10) RO 13 4%,

T EURETELE 6 45,

DHIZIE, 7T v A, PERICBEO T, BONZEB2OMAIC LAUE, £ 700 4 0 1~ ik

DOEUTT R Z i 1E Ffe 72 L Tk L CTuV 7=, European Commission, ‘European Commission assesses

recent developments in France, discusses overall situation of the Roma and EU law on free movement of

EU citizens’, Doc. 1P/10/1207, Brussels, 29 September 201, F7-. ‘Have your Roma back’, The

Economist, 19 August 2010
(http://www.economist.com/blogs/easternapproaches/2010/08/frances_expulsion_roma T A TF-#]Hg) %

D%, BEIX, 77 VAMNEREICE T LI EICLyRiEEnT,

206 A Balaccini, ‘The EU Directive on Return: Principles and Protests’ (2010) 28(4) Refugee Survey

Quarterly 114-138, at p. 129.

7 15 42 1 1H, BREESE 4 2008/115/EC (EUIRSEIES).,

BEIREDNIIRIE. # D EDetention of Third Country Nationals in Return Procedures (p. 67) 1

BWT, BMNEAMETICH RO TND,

44



http://www.economist.com/blogs/easternapproaches/2010/08/frances_expulsion_roma

R 2 72 0 ORIFIR UKL 2 389~ 2 EBEIC BT 2 — I b AT 5,
FERIT, BRINEEAKETIZ KAUE, EURBEIE ORI 3 0D 2 73, FIWIUE PR Ch
IERARHAE 2 3 2 WTHEMEIC O W THLE L TE Y 2, O EPHITEA, #ZEER
VETRWES, YRIT L0 ERARELZE LR TERLARNnE LTS, 20
ML, ZNOOMREBHEENZIEAEHFEDNL TR &, 7213, < D%AR
BRI EOEARICOABEHIND EWVWH 2L THD (i),

REREITIREDEY SNZGEICEE SV, YR~ E . RiEE& DM
£, BEOEEOGE L XTRE SN B COMENE £ 5, *'Baldaccinizs
T DL I THRDHENLDIRE Z LRI TSN TWAIZHRD BT (B
L12), BRI T DN &K LT, MBHFARIR O ATE O FEARN) 72 FEHE 2 Fle R
T 5B I, MEEICIZ AV ), 2Rttt 0BT 5 - REBE Lok
falZ, BEEOBEBIC IV ERICLIVERVEEN R TIRLRWVWEKRESETHI .
Wi &b A DS ABBICE Y Wb, EFEIS U CHETE S 2 2R+ 52
EEEte (),

EFREFANCINZ T, IRRIESITEEL B L LMo RESR 2 ED 5, Poh
S OFIRIE 22 0 HEH S TR Y 2 AMEEHE L OFEATEIC OV TV o FERR#
T TH EEMEES LTV, L LS, ZTOEDPHEN 2 LEEZFFFL TV
BN, WERTEN A LT, AEEFR IR AR W EoBEIC L A5A T

29 EU-FRA, Detention of Third Country Nationals in Return Procedures, pp. 72-81.
W2 1x, A—2 MU 7 EEHHFT (VerfassungsgerichtshofOsterreich) : B 223/06, 291/06 (27
February 2001), B 362/06 (24 June 2006), A 1-X=7 #&iL# HIFTU-1-297/95 (28 October 1998) % %
E/Eo
2BV 10 4 2 T,
212Balaccini, “The EU Directive on Return: Principles and Protests’, p. 129.
REUSRRR 1L, ABEATOMEEC6 » AOYY ERZRLTRY (15K 5H), i@
EREENDRETIE R, LnL, 2 2OBPRIER S L [HISMRIREL 128V Tk, HEi
12 » HEIE TORNFRETH D, ZNH0FSME, () BEN, UM K D)0 R m
WCRVERT DD THL5E LT XELHGT DIFELEOENTH S (5 15 % 6 1),
T ORBUCEBNT, HHPDILRIFIEFRIC L > THfl S, IBREEBOERDOI-DODH 5P
HEBIBNDPE LN Txe b, LR - 7T, EURIERS O T COMEEDMExH 70 it
RUIRIE 18 » A THY . ZOBITHAmE SR TR BV, ECIT X - TKadzoev v.
Bulgaria${th CIRE SN 72i8 Y, 5 15 52 5 LU 6 B EOHIBRIL, #Eko i RIIR & MR <
e IR LT, FHEEAH SN DRNIRAE L2 d b DM 2 5 £ 70 < TTR B ARV,
272U, ZHUCIIMOIERIC K o THIBR S 40 2 BERE HEE T O EI T 5 720,
2UNHCR, Position on the Proposal for a Directive on Common Standards and Procedures in Member
States for Returning Illegally Staying Third Country Nationals, 16 June 2008, 2 % 2, & 7= European
Council on Refugees and Exiles and Amnesty International joint statement, ‘Returns’ Directive:
European Parliament and Member States risk compromising respect for migrants’ rights’, 20 May 2008
(http://www.ecre.org/files/ECRE%20A1%20J0int%20PR%20Returns%20 Directive.pdf ¢ AT Al HE

45




b EANTREHFE 282 THRESWER W & BN EEECHIFTECHIZ L » T
HRENTWD, PHETIIE, 6 15 &3, A0BFUIZEOHBICE Y, &K
BHIMA B2 CHET 52 L2 LT, 288 27 EH, 9 HEO LR
FRTHEE ST E OIR IR 2 HEEDIER R IR 2 ez L T 72w, 2 g K O
EOMIRAZHEL L TWD 17 ET, 2R EnOBRIZ60 H256 »H., 6 7 H
P 18 » HEEEx Th D, IBIEAICL > TED N KESHFIZEU HEE
DRFAZE S THRINTWAHIE LY L ELS, EFRFEITLEOEAMENERHE ST
B, £l WS OPOENBGFOHBREZEETDHZ L2 LI ENBSE LT
o TW5, PR EMIE OB ENEDO BB OO —B & 725 —FT, =
NS OHIRIZ AR CHERTREZ b DT < TER bRV, WA E O (EE
(7213 DORIF(E) 1%, MERMETHLNE I, £ LT, WD R
FERIZL o TERINET=DE I DT THICHT-VERLES,

4.3 KM

FEOMBEIC LTk, HEAMEEZESDOT 7V a—F LEEEOT 7 a—F 032K 0
NHEHIECI STV S, SE D . VEOEIE T T 2 HERIT. BEOHI I
BT, TRTCOFITHME SN L TIR LR EENTND, 2k, &
ERIERIC B CRLEMED G S =15, BISMOHE L LCOREA I 5% T
B . FREARR Y FHIRIC SOV TRk T 5, PEESFAIRUKINCE T 5 EH %
HES NI A2 DEEICET A2~ - 7575 ¢ 23, DRINEREMSEEL. 5
B MR HE S S L. H R OREICHT 5 OB TR % 1510 &

25K adzoev v. BulgariaZi-f,

216 1=

Al k.,
21 EU-FRA, Detention of Third Country Nationals in Return Procedures, p. 43 2l (4 73 Hi[Xlp. 44),
2R .44,

W EHMBED—o4 Z VT M, B THAEESND KREYM £ TR ZBECER L
72 (60 H/»% 18 » H), ‘ltaly targets illegal immigrants’, BBC News, 23 June 2008, as cited in
Balaccini, ‘The EU Directive on Return: Principles and Protests’, at p. 130. & 9 — D> DM EF Y o
¥ 25 2010 4F 6 A I EEIRMI 2 3 - H 25 6 - HIZHER L7=, CoE Special Rapporteur, Report on
Detention, n.5.

20 1LACMHRIC L A ¥ BT 5 7 — < BIsiE #1%, e, BTnb,

221 |LACtHR, Advisory Opinion on the Juridical Condition and Rights of Undocumented Migrants,
OC-18, 17 September 2003, Ser. A No. 18/03, para. 121. Z D SCARIZ IS 5 kD IE FHelE.
I-ACtHR, Advisory Opinion on the Right to Information on Consular Assistance within the Framework
of the Guarantees of Due Process of Law, OC-16/99, 1 October 1999, Ser. ANo. 16 ~D = L2 XLV
THFY — BRI T DR 2 B T,

222 |_LACmHR, res. 03/08 Human Rights of Migrants, International Standards and the Return Directive of
theEU (Hft72 L) (http://www.cidh.org/resoluciones/resolution.03.08.eng.pdf T ATFF[HE

46



http://www.cidh.org/resoluciones/resolution.03.08.eng.pdf

DHENTTHHDET 5] EHHREICERRTNS, & 5o, BTS2 58 A+
5K%kb\%m%%m%l 1. HEROFEEOBMERET L2 b0 LT3, 2
KINEHIFT I, BEFRICHEOTH AFLE#EO SUIRIC B W TEZERF RIS E A S U
5z k%%mbfk@m KINEERIT, BEICHT DRI AW LTSz
A A SN D ERRTWng, 2

BT, 577 FABRICEAEER LA ERAEICETHREDOF T
ZONIGEER L, MEBROSMMEEZ THER L3 5B REBORITREN THRIMN
AHMESSH) (American Convention on Human Rights. B$FRACHR) IZAE L7 & LTz,
&V DITHENIPT, HERD DY mIL, SAEFERICBNT, XOGIRODRVIEE
BT 5 ATHEME 2 HERR L 7e < Cide b Lol Lz, 2

44 77V
ANBELOANRDOHEFNCET 27 7 U D HEAHFT T O BRRY 2 #ERIZEE 3 2 H5] o

bOIZ, ABXOAROMERICET AT 71 hEESE 6 OERNEYEIX, ICCPR &5
QLDHEMELF U ThdEFESh TS, Z

5. FertrkE

[EIBRAMESAD S OHUIA) AMESSKI T, FEEIC B3 Dk 2 22 eI IRFE 2 T E 8 TV %

228 223 I-ACmMHR, Principles and Best Practices on the Protection of Persons Deprived of Liberty in the
Americas, Principle 111(4).
224 |_LACtHR, Advisory Opinion on Habeas Corpus in Emergency Situations, OC-8/87, 30 January 1987,
Ser. ANo. 8, para. 19.
?2The Haitian Centre for Human Rights et al. v. United States, I-ACmHR, Case 10.675, Report No.
51/96, Inter-Am.C.H.R.,OEA/Ser.L/V/11.95 Doc. 7 rev. at 550 (1997), 13 March, 1997 =&, Z D FE
RZBNT, F-ACMHRIZ, DRINAMEESHBIRICHRE S D [THHBIZXT 28] 2B L T,
ZEST, A EOMNCN DA F ANEZBIET 2 2 &%, KINES DOFISKITND I A FAD
HH ﬂ#é%ﬂ@f EEMRT 5, D=, ZEHEIT, Jeannette Gedeon, DukensLuma, Fito
JeanB L OEAD 14D T T 2 TEOKEHEEM TS 2 Ea—SNiz 4 ADNAFAD
H X3 MR KEBUFIC L » TIRES L EHIB Lz, 1 (G5 169 B %)
26 \/glezLoor v. Panama, I-ACtHR, Ser. C No. 218, 10 December 2010
(http://www.corteidh.or.cr/casos.cfm?idCaso=347 C A T Al E
P2 DN KT B AEREE OIS T 5 W< o0 B A IFET 5. African
Human Rights Law Reports (http://www.chr.up.ac.za/index.php/ahrlr-downloads.html G AFH[§8) %
M, 77U OHR, BREOENBERICET H5AURIREE X, 770 0V 77
LB v a2 —ITBT AR ORI EIT D BARAY 2 B NL TITHRHL L 72, Report
of the Activities of the Inter-Session Period June — November 2006 for Commissioner Bahame Tom
Nyanduga, (http://www.achpr.org/english/_info/rdp_intersess.html G A R[5

47



http://www.corteidh.or.cr/casos.cfm?idCaso=347
http://www.chr.up.ac.za/index.php/ahrlr-downloads.html
http://www.achpr.org/english/_info/rdp_intersess.html

D, FNHORER L CIIRARIIRERNERD (Eo T, EERLDOLERVES,
2L AT, BEHEICHRICEEN, HEIZE->TRICERBLELDTH D,
TRl BT 2 REMEANE. (MEAOETFRICK U THENR KX VIE E ThhItRED
VEMITEES] LWV HDThs, °ICCPR % 9 SOMET AL, RO LD
ICHHE LTV 5D,

2. FE SN LF L. EoRICEoHbEzSETFons2bDE L, HE
(X DB R R A LN E T b D,

4. B ST K> THHEZEDIIZF L, BHFR 2 omMmEne
ERTHLNE I B2 IRET 5 2 L MO OMEREIER TR
GElZZORMAEMm UL Z LN TED L 012, HHPNIZBWTFhzx &
DMENZHT 5,

5. EIRIEM ST shic B3, IBEEX T 2R 2 /95,

FREIC B IMERNZ. 77 U B, KM RO SR IC L b s, 20
I 52, NEWERCET 2 FHREX, UTOoL0TH S,

o ATV D EERFRE R FEE M OB R, #HFT XTZ oo Y jFo
AT RN RNV TIT 72 < TIE R B 72wy,

o WEOBILIT, ERUTHERZ G52 OGN YR/ICLVIEE LTHY. ST
WBHRE, AVEEOREIZE S DT T bin,

o EMIMIL, EBIZXoTED B, WET, 2556 TH ., IR
MUTEF 72 H DO TH - TE S 220,

GERREHBE IBRIL. TOENHMFITLESEICL ., MEHEICS
WTHITONRL TUTR B R 0D, ZRICIEY I E O GIEMEIC SN TT
FHROMNTHIE L, W8 eGalE. E0F O E iy U S HEIR & FF D FlESE
BA~OHFEDRIENEG END,

iz 0F, RIRE & 7o T AR R OSBRI TEICHE SN A REEMN R TR b TIcHUT S
NI DI EETH S5 ) (5 53 Be%) LT L 7= Jeebhai v. Minister of Home Affairs5{4:(139/2008)
[2009] ZASCA 35 (31 March 2009) (Fd 7 7 Y 1 ILFnlE e @ ek #1225,

?2Suresh v. Canada (Minister for Immigration and Citizenship) [2002] 1 S.C.R. 3, 11 January 2002
(Supreme Court of Canada) as cited in Charkaoui v. Canada (Minister for Citizenship and Immigration)
[2007] 1 S.C.R. 350, 23 February 2007 (4 F & f £ HIHT)

2 ACHPR 6 4 )t U'ACHRHS 7 4t ECHRH 5 Zeid, MBS, LAFO X D ICHUET 5, 23840
SNTEE, WM, HOCOBMFT 557 T. EMOMBB LU IS 25 FEL S
FTonsd, ) 14 BHELITIBIC Lo TERHZEDNIZFIL, SEHFPMEREENTH D
DA RIRIZHRE L, MIEPSERN TRWGEIIIRBEM LD 2 N TEL LT, Fhix &
LR T 5,1 15 AREOBEIER U ORI SN E 2T s FiL, BEZ=T
LHERI AT 2,

48




-l%i HRWEHFBET L OBRZ, FREICESEER SN AL L5l
DRI E R < TIEZR B2,
wmmm\f+%lm§ax(mm»&@ﬁ@ﬁ%é@\%&ﬁﬁﬁﬁ\
W A~DT 7 8 2% 5.2 b T b, 2

ZNHOTFRAIRRE L, MERERFEE I OMOBE L W o 7=F DF DOHINR
ZOENPAE LI ELTWEDONMEESNI I ELTWEZONIEDY <, #
fAEhs,

51 WX IWEoHEAZETONS

PAEEE 1T, OO BB XOIRILE 5 5 S /e < T e 53, Zuidl<enic,
(ZOENEMRST 2 EEbNA7E1TTlidZe) ZOENEMT HE/BICLVHITS
N TR B RN, AIDZ D X 5 e iF OO IEE B 2B 2 HER T 2 7S
DT, ECtHRIZ, #2858 o4t TIZ 76 Bl Z LIZRE X5 L L7,
BURME SN D IERICIT, PGS EOBIEMEICEFE LR LI TH OO AT ERF
MHLEENLRL TUTR B R, 28

52 EHHLEE

ko ﬁﬁ@é@%WiA@f%of% @Eéhh%%ﬁ%af&wﬁA
Hd 5, mA&ﬁﬁﬁﬁ@&X BHRLDERLRNTEDITIE, b5 DL
®%%ﬁm%%ﬁﬁ%®ﬁ%kéﬂﬁ<fiﬁ%ﬁwommzi\@iﬁﬁ%ﬁo
HE LOBEES ZMEICHAT S LILEETH D LB ST D, POFEER
REZR REHAE Y | KRB TH D LW SN TWS, BN TFA R EHAFER T
HDHMDIZONTDHA BT A IR EILTW DM, BRINIEARMET OWFFEIL. EURE
[ O LL EANHIBR 2 HE L. Z 4L 48 BRI D T2 BEP8 L ke % ThH D M. & [H
HTHREOLDIZI0 HETHS (F ET), —F T, I FHFITEMHRITEIC &

BUsHN 3, 6, 7. 8. 9 #1105 KT 5WGAD Deliberation No. 5, E/CN.4/2000/4, annex II;
WGAD Report 1998, E/CN.4/1999/63, 5 69 Et¥x M OV 70 Bk =S Z &,
225aadi v. UK {1 84 H,

233 ECPT, Twenty Years of Combating Torture, 19th annual report, para. 86; WGAD, A/HRC/13/30, para.
61.

2%45pakmo v. Norway, HRC, Comm. No. 631/1995, para. 6.3.

25A v, AustraliaZi 55 9.2 By %,

238 A1-Nashif v. Bulgaria, ECtHRApplic. No. 50963/99 (20 June 2002).

2T v, AustraliaSi 2 B T'C v. Australiagi,

28 EU-FRA, Detention of Third Country Nationals in Return Procedures, p. 57.

49




LEHFEOT OV AEFITTEY ., R 48 BEH, WRIC7 B, £ DO#I1% 30 HfEIH
BRRESN, BELLZABRA R « T F 4 A ThDH, 2

5.3 KOS O RREMEIZ DWW TERHIFTIC R 2 D FER

FEEDEIEM 2T 0 MERNX, #HIFTICT 7 B AT 52 5T b DO TR TER D
720N, POHRHIFT LISk D b DI, ICCPRE 9 4k 4 T XL O 0 EEESCED FCoE
FDFRE TS0, PRSI O ENTEHEBEIC LI 2D TH>Th,
ICCPRY; 9 5 41 (R UNFESEDHE) 1%, dEFEOHRZHEEL TW5, &85
2. TDX ) RBEEITAL 2L O TR TUIR LT, ZIUTIERGEF & ti4 5 33
Ha72 FTREME 2 B Te, 2RECHIFTIIIR A2 U MR 2 52 b TEAh b3 (Zh
T E B L OB 5 &0 DR OHIBR A2 R B2 L L LI55) 2
FCHIPTIE, EBE AMESHK OB XTI NESK DO FEYEIEEATH 5 5 #EED
BEMEEBET DR A -2 TER bRV, PHAEZAMRERIL. 2hbo
BEO T TOEZOEEZ T O TR, X512, BRITRECHED 4
DT UL B 720, Bl 21X, Bz 5 w72 EIEFACE OMOFRAE.,
Z DM AT OIS TR, ERED, H 5 HTEREDINE £ 213D
TIZH LT X TOFEDOREDT-ODOFERANT, & 5 W HEAROMEE S IHRFRZL, =]

>|mmigration and Refugee Protection Act (Canada), Division 6.

240A|-Nashif v. Bulgaria, para. 92; S.D. v. Greece, 53541/07, 11 June 2009, p. 76.

*!Torres v. Finland, HRC Comm. No. 291/1988, 5 April 1990; Vuolanne v. Finland, HRC Comm. No.
265/1987, 7 April 1989; Amuur v. France. % 7-. Report of the Special Rapporteur on the Human Rights
of Migrants, Jorge Bustamante, Mission to the United States of America, in Report to the Human Rights
Council, Seventh Session, A/HRC/7/12/Add. 2, 5 March 2008, p. 9 H &M, REOBERIL, EERY
REFEBLDITHENL TV, AERITYRIL, BORERZR I FREEEIETELT, 2 To
FHLEOBMIZOWT, FEHRBEN SIS G20 T HREICOVTERRKEL
BALTWD, T b OEBEMIENFNEFEEOMR LR ORI LICEAR T, BEOKEDE
ITIREBEICEK T 2, ) A=A T U 7 OWZEHIE & | B CTH N2 FefrbE 2 R 7o 2o &)
WrE T b, Cv. Australiadifh2 1,

#2\fuolanne v. Finland F#: 55 9.6 B4,

Conka v. Belgium= {455 46 Bevk J O 55 Bk,

2 v. Australiasi 45 9.5 BeV% & TNC v. AustraliaZ51: 45 8.3 B4,

“®Massoud v. MaltaF4: Tk, ~ /L& JHIEDH 409A% TIE, #IZED &M 2 ECHROD B 12 A
THRAENTE W=D, A TIEARWHENLTETH D LW Sz, ZONE, EEEE E
PNIEE L TR WML OEREFEEIC D AR & 72 0155, AEMERICEIT 2 EICHB W CTEEEAME
FREOREEZEBESTDHZ LITHEMAeA—A RN Z VT KO —Z2 7 U 7 @EEHETICR L
T, Al-Kateb¥ {4 % &M,

20 2 ik, ERRIE EOMER DRI D B OMER 2 3 & HICCPR 85 2 5 3TEIC b A8
T 5,

#"Massoud v. MaltaZs- 4,

50




BT F OO YRS IND ), TOFMEROME L Shn TEh b
WEERD IR LTS, 8

FHEEE ORI, HIKD B R ORI KT 2 MR DR EICEN D 135, 6213
ECtHRIL, HEEDGIEMIZEE T 5 HHIFTIC iéﬁ%@325ﬁ6465%®En
WRITH D LHWT Lo, 20 O ENE, ITBE Lo RIEEE TR 5 HEF 217
T2 HEOHFCOVTHIRARL TV D, L 0b, BFUE (HZEoRv 7
AT BT IC, B, W< OMOBIBENAES B A, RS2 MIIRITA A
RBOTHRL TERER, L LR, I R#E 13T 2 LIk )
BRIZ, FEESEIMNCIE D IO T, REMAEE D AREMEAH D, 20 B ERK
MmHEDELS 725,

(EZN72 ST X, X BEEZRMT 2B O EFISGE LG5, /ﬁ@iﬁﬂ@ )
D T X, FnELEE T 5 AR U TEREB AR L 2n 2 & (RBrlo, #R
KT DB O RE) ERFRitoERLTHL LS TS omamnn
United KingdomZ-4:iz T, BINAMEZLZEZ (ECmHR) 1%, TEEfRT % T
MES MO DR BT FEGEEE/IICHEE A C, HEEE VN E D TR Z L 2#ff4 5 2

iAﬁ%Tiﬁwtéojkﬂﬁbtomit\ﬂmmﬁ%fwﬁﬁﬁﬁﬁf%
of:73><‘:“ I MEHIETHITY 20 EARE ORI 03%%&25:% &571
Chahal and Conka v. Belgium 511k & 2 B S 7=\, P2R0NRERE 2> O sl IR 1 56
TDH20DHA KTADHA FT74298, TENEICHE- T, /i‘:E’J%EHJMﬁEL\
NHERETHDH] LRLTWD, PPEBIT, FMNmER SO 13 & 4 HiX, s
EX, AR %#élﬁ&ﬂiﬁm %OT BRI VBRI SR KON AT
DERIZIS U THRE T EIND Z L 2EETHIHLDOLET D] E LTS,

5.4

rlull

Y=CaR

AR DGR A NIRRT D AR T, B L 2 2 BURICH 5, BTl S iz

241088 4 12 /1 9 A [EHFA S 43/173.

2Ysanchez-Reisse v. Switzerland, ECtHR, Applic. No. 9862/82, paras. 59-60.

2%0 Bingham, The Rule of Law, p. 87-88.

251 Mohammed Zamir v. United Kingdom, ECmHR, Applic. No. 9174/80, Report of the Commission 11
October 1983, para. 113

2Chahal v. UK {4 130 E¥7% &% ("Conka v. Belgium #1155 44 Bevk o 45 Beig,

PD3E, FEISNEANTH D Z Lix, ERB SUTENNRELORE L 7o 5700 Ll L7z
Luboya and Another v. State (2007) AHRLR 165 (7~ X &7 fig @&l 27/2003, 2007 4-5 H 3 H)
LSO L,

B4] 2 12, Khan and Others v. Minister of Home Affairs and One Other (15343/06) [2006] TPD (26
June 2006) (7 7 U 7 @S E M Transvaal M Hi[X) % 2,

51




F o, HFIE, ML 72 DM ENTIERIRILS & 5 2 & A SEAE L, $EEA3 Fe i K&
ORLEPEDJFANCHE - TIEXY L SN ERF CHZERT 51872 >TZD
o, XV REFEDRNFERZZBE LIS, FAAELRN-ST2Z L ZNEET 2 MED
b5,

5.5 RIEXIIRERN2MERIT3T 5 BB DOHEF

k2 2 NHESRHOIT R B D AMEIR BT T 2 B ~ O HER & 12 SEIE S UTERE
AR DS EIT1E, IEEICBI 2 BRI 2 RIEDFET D

56 MNLLE=F U v RURE

RER 72 H B REEIL, BN OIS L= 7 LU TH
%, HERSSKIE 35 SRITEFICUNHCRE O AZER L TEBY . Zhicid, #Hzkd
DF Z G ERGRE R FEE (K OUNHCROEBEN O Z Do) (2% L CTUNHCR
DT Vv AEREZHZENEGEND RSN TWS, ®'% < OEIZUNHCRIC
%t U CEMANCHERZLEFFEE~DOT 78R 252 TWAR, %< OEIZE S
LT, P8BIE, £ < OEFRE - Ml =4 U > 7 RO/ UL 23
FIET D0, [ENOFMREREET L SN2 < TEAR B0, FBREEES  R00 5N
£ (Optional Protocol to the Convention against Torture. B§FROPCAT) (%, Futkhizx
~O BRI M OB E SNTZERREA T =X L ERET OIREEZHEL TEB
n. ZoHEEZMRILTS b THS, P

S B D BRI B IER 72 B15h (ERD) 122\ T, Saadi v. UKHEZ B RO = &,
25| 2 1, ICCPR%5 2 4 3, ACHRA; 25 %, ECHRY 13 4%,
%7 UNHCR, Guidelines on Detention, Guideline 5(v).
28] 2 1Z. UNHCR, Written Submission by the Office of the United Nations High Commissioner for
Refugees in the Case Abdolkhani and Karimnia v. Turkey, ECtHR, Applic. No. 30471/0, January 2009
(http://www.unhcr.org/refworld/docid/4991ad9f2.htmI T A F-r]fE) #SMD Z L, F L ad ks
RNOEHERLEE THDLAREMENHDE~DT 7 B ADORMZRL TN D,
2POPCAT K VRS - W FLZRGE B 35 % DRI ST, A. Edwards, “The Optional Protocol to the
Convention against Torture and the Detention of Refugees’ (2008) 57 International and Comparative
Law Quarterly 789-825 #, 24, F7-. Khan and Others v. Minister of Home Affairs and One Other=
1 ((15343/06) [2006] TPD) (2006 -6 A 26 H) (Fd7 7 VU A #HlfrTransvaal/ N HiX) 1235\ C
AT, AEEHRELORFEEOMOLD &0 OWTIVHMSL LIl oG L o> TE D
T TDOHFEIZOPCAT Liffihd 2 & Lz (ZOFBNL. 4K, M7 7 Y B 230PCAT D
FIE TRl b B b FIThi),

52



http://www.unhcr.org/refworld/docid/4991ad9f2.html

6. DERYLIENT I D ISR PN T DALIB I

AR BARD 72 2 ek B RO RIEICEET 2 O TIEZe W, TR+ 5%
SUTFFE DN 2 A TE@ Y 72 F M T B E e 2R 2 2R B b Dl L, L - TICCPRE
9 S M O Do B9~ 5 [FE R TP I T2 b DIZT 5 L) BEIRT
B#4 %, ECtHRIZ. #ilx1X. Muskhadzhiyeva®ff:izB W\ T, +E b AR AMITD
N7V My —ITiEEd 5 Z LiX. ECHRE 3 SRITiENT 5 IE AR TMAL
EEOTDBLIARLE T 5721 TR (4 ADFE L DN, 1 LITEA R
IR D IRE K O R 7 U~ DEREZ R L TWe), 8L bomEs s gk,
LT 2 Ll Lz, PR AMEZE S BRITABATICHEZ S L TR b3,
EIFIIMET 72 N 2 1k U TR R 2 I L L7 T bane Lz, ®rzo
KO ZRBUE, HBRILE O ORERE ., FENER 72 T 25T 5 B o2k -
202 Hkeh oo NI 22 Bl M3 B MERIPO . FLAETR I8 L ORI k-4 5 MR 72
Y. FOMOBERBEICHER LIS, £72. FELORE®, @, LV bk
PR o I AR K YE S R T B HERI? b8 LIS 5, #ARIT, 8 A D FRIARE /)
IR L TE LW EELZ AT S 572028 ERIORBIZIB W T, E#E L R 5 MR,

29\1uskhadzhiyeva and others v. Belgium, ECtHR, Applic. No. 41442/07, 19 January 2010.

L I-ACMHR, 3% 03/08 [ ED AME, [EBREME R OEURNEES ). 2 H, flxIE, KETIE
2006 4F, NEHHEER DF) 57 % 23 TTHTA SUXEBO T B FT I Lk S v Cuiz, 2 “Critics Decry
Immigrant Detention Push’, Associated Press, 25 June 2006, 5% T, Rt B ZR> AN & XI3K
BVED IR 2 FF O N 2 DS ANE W EEREE 2> G NG PT IS B IC B L STV 5, Interview,
Citizenship and Immigration Canada, Toronto, May 2010, [FI£kiZ. Schizophrenia Society of Ontario,
Double Jeopardy: Deportation of the Criminalized Mentally 11l: A Discussion Paper, March 2010 % %
oz L,

?2]CCPR# 7 4. UNCATH; 1 £ % 11 16 5. UDHRZ 5 5. ECHR%; 3 4. ACHR# 5 45 Jx ("ACHPR
B 55, ZHICELT, BRAZEARMOMTIZ 3 7 AICHEY LT 5 Z L IZECHRE 3 &I
EIT 5 & FHIFT S HIET L 7= Abdolkhani and Karimnia v. Turkey (No.2)Z{: (ECtHRApplic. No.
30471/08, 27 July 2010) &M= L, £/, ¥V ¥ v WEERICB W TRERERRIE TOHERGE
TEHFEE OWERIZDOWT, 5 3 FRER DO HALTZAA. v. Greece $+f: (ECtHRApplic. 12186/08, 22
July 2010) HZH&,

231CCPR#; 10 4%, fil %1%, Francesco Madafferi et al. v. Australia, HRC, Comm. No. 1011/2001, 26
August 2004 Z 2 UK AMEZ BT, WBH - FREED IR & 72 2B E5Rf| £ TOFE
D4 HEIXICCPRE 10 45 1 HHITIE LIS 5 &l L7,

Y|CCPREE 17 4 K UV 23 4. ACHR %5 11 4c, ECHR i 8 45, UDHRZ; 12 4.

OFEBH,

0B, AEEE R OSHERIHERICBE4 2 [EBH1% (International Covenant on Economic,
Social and Cultural Rights. B$FRICESCR) %5 12 45, CEDAWZE 12 45, CRCH 24 4%,
*"ICESCR#; 11 4%,

283k [El>DeMore v. KimZE:I2 W\ T, Souter#HI 1%, T ORERIZB T, BEITESLS
W T2 OB EFREVEICE L CofRa 2 M L EF T 2ME AN DR ZET 51 & L,
ZOH, RBHAEIL. ZOX I BTFRICB T IBROMEZ, BEOEKNMGTEZ T H

53




W E TR D HER], ARRBGF IR T 2 HEFNIC b T LIS D,

. EERE EOBBED B B & OVEE BRI R4 5 4R

ICCPRH 12 i, FEIKPAIC A EMIC WV D E OBE) & B BN ORI SV T
ET 5, i&h&@ﬁﬁﬁﬁﬁ%@ﬁEﬂiﬁ@ JEEHRBU 65— E DO FIIR
REHLOTHY ., TRLITEBECE > THH SN2 LD THho0, 5 12 4%
(M OM% 3k D [FE RS 1E K O\t EDORIZEDOBE) 1IATICEMRT 5, —EDEFTX
T EARE 7 X Hdsk CO SRR ED, BMR T2 HBITH 5, fEINICAIERIICWD
2EDOBENO A OB LWEIRIZE B OREL RS 8 12 £ LoRENHE 9
% LORFHIB A ARG 2, CBEHHOEBOHIRE ARORHED XKL, [H
(CREETEEORBETH Y . WEUIEREICHET S b o Tidwn) 77,

F 12 R50OFE T HIHIX, U TFomy, HET S,
1. BVERNZ DTN D E OFEIRNIC W D TR TOF L, Yz
BWT, BEIOBHEWEEDOHBIZOWTOHEMNZ AT 5,
3. (EFLD) HEFNEZ, W72 DR S 52T 720, 7272 L, Z DOHIERAS,
FEETED LN, HORE, AOKF, AROEER L < IHEHEXIT MmO
FOMR L OHHEZRET DO HETHY . o, ZOHKIZEBWT
nm@%ﬂé{ﬂ@*%%”kmiﬁ‘é%)@Tg})z)iEA . ZODFRED ThW,

EAEEOER TIEZ2WEAD AMEIZE T 2 EdEfkia'EE (Declaration on the
Human Rights of Individuals Who are Not Nationals of the Country in Which They Live) |
T AFER—OHEE MK L TEY 7 2 TOBESBHE KT OFIROHER D

03?’@1%@@%/:.\& D EERBINOFGEEZERTH DO TR TUEIRLRWE TR LT, 72, &K
HIEE, T i%ia#lfﬁ@) JBE L WD AR ALENT X0 S ONLREEEUEIC K o TIEM b a7z <
ifcﬁ DRV E WD FERIL, INSHANE AN ZIEEL | Bk L, L. AR KOG & R
TOHLIENTELOTHNL, HE VD EREZR SR LB~ TS (DeMore v. Kim, 538 US 510,
554 (2003) (Souter# "B SOE ) ) o WA R O 2T 2R NICTH LED Z & bR
BIZEES 7o, BEROMEFNIZE 2 EERLREE bRROAMZ R L TBY, IBRIT, LIX
UILERR O FasZ T Bk SN D0, ZHUIBE R OFEE~DT 7 B AZRKRWIZTFHT 5 4
DTHDH| &L TW%S (Report of the Special Rapporteur on the Human Rights of Migrants, Jorge
Bustamante, Mission to the United States of America, in Report to the Human Rights Council, Seventh
Session, A/HRC/7/12/Add. 2, 5 March 2008, p. 11)
26945] 2 1Z. Celepli v. Sweden, HRC Comm. No. 456/1991, 26 July 1994 % U%Karker v. France, HRC
Comm. No. 833/1998, 30 October 2000 = ZH D Z &,
OGuzzardi v. ItalyF{- 55 93 Bk,
R E O E R TR WEA DO AHEC BT 2 EERAE S 45 5 4. UN Doc. AIRES/40/144,
1985412 A 13 H

54




ReE IR 2 E PSS (International Convention on the Protection of Migrant Workers
and Members of their Families. I&FRICPMW) 1Z. (BENRETHH 0 E2MHT) &
(B S O DOF BRI U TR CHERI 2RI LT 5, 22T & A & D sl - #E
HI S0 A — OHEE & AT D, “PICERDG , EF RN OBE K OJEED
AL, BERREZIESFT 2O TR TEIRLRVWERET S, 7 ki 1.2.1,
D RS K OEE SR OHALIZ BRI 5 K05 26 SkOFEm bSO Z &

7.1 FEENIZAERNIZWNS

12 & (MOBEIO H BB 5 [R50 M i) AERLE. 72 6 NTEERSHI L
E[E FEE OHICEE T 2 S4056 26 55) 13, THIBINIZEIERIIC W D | FIT O A H
ENb, ZOZ X, ERRORSH L OVEEFESE OMAIZET 555005 26 5&&
DR THITHB S22, — BRI, R, BE I - REEREEE LU
N WIEEOMIN D BEES T FEINCEETIEEES LS END &
RN TS, TDI=, ICCPR & 12 SRk a2 H5HIR & . 12 5 1 HD
SRS 7o iR & BRI L C T <. B 12 £ 3 HOWROXFITH S LTHEEI N
< TUER B,

7.2 BB B BIZKH B HEFR| DOHIR

12 40 1 I, EIRNICAENICW D B DD B E L. BEN L ORI
HEHEAET D EWV) AT ZHENL L CTWD, AR TGN L5t~ L.
HORNER LTI EET AR ZH L, £0O L 9 @R 2 ES (LT 50837
VY, PPZEAITBENO H HICOWTHIHR SR WHERITIZZRW, & 5 5 HIFRIL,
(BB E B ORI B ) LTk ban, PEEAMEESIE. BiHoH
HIZADHHARFERIZE > TRARRSEMNE T ThHhy, BEBIOHBICHT2H 50
BEIRITRE NI 2 D TR TR LRV E TS X ) kRT3, 278

272 |ICPMW 39 4%,

B34 21X, ACHPR#S 12 4, ACHR 22 4, ECHR% 2 4, ECHR 4413 L OV O — i
T TIZEENTND L OLSNOET OHER L OE M Z R T 2 HEIEEE] F 2 K23,
Fio, HRGRERFEE I LT RN CTAEBICBEIT 2 BRZIZIEIRICED T DHEUL
BRETHETRLIELZR, 127, FSKE, 2oL 5Bmz MHEEI iz ([ZHRT25 2
EEMEENICRD TS, 2, TAOFIEE, DO X HFEORGE R LI E 7t =4
V> 7 OlOlcnBa, MHRBERFEE IXREOMIE AT S NGS EHEL TWD A,
AU S ORAETE IS ICHE SN AFRICT 78 A EZETHLOTH - TR b0,
““ICERD% 55 (d) (i),

2> HRC General Comment No 27: Freedom of Movement, para. 5.

2® HRC General Comment No 27: Freedom of Movement, para. 2.

21TE] 55 1 Bk
O] 15 2 BETR

55




12 L3 EICITEHOTR SN DN NERENTWER, FN 51T, EDL4,
INDOFRFE, NROEEFE L < ITEFE X IIMOE OMHEFM K OBEHTH D, ZiLbDHF
REINDHHIRIL, LTFD 3 OOBLHICEET A LD TR TUIR B,

o HIPRIE, IEHETED LN HLDO TR TTZe 7220 (ICCPRFE QKD T
TOR CEAHICRET 5 oo a2 Ro Z b)),

o HIMRIZ, FIESNTZHFRIND BHOZODORIIHEEINDE LD TR T
25T, TN ERET DEOICBER LD TR TUTR LR, P
o HIBRIZ, BBV TR ONDMOMER E BT 5D TR TE
B72uy (&0 blF, MmEERIFEA,

F 12 FICHNEINT-HIRITEEN O TH D, FibiE,. HBHAXOBEIOHR
EV ) RN T BHIR TH 5720, HHWHRIMICEBNTHRETHY | HHl
PO 2 E R L, HIR % EM4 6T 272 DO TITEZOMICH 5, 2B0F 7=,
ZNHORIRIX, mENTEWEENRT DHICHTZ0 IREEN R LDV TET
R TR S0, Bt T BBIOKIIRIZE B OHE L FFEOREDONR L D,
JEFEHIEE TIEe <, MESFENEENT-HRZER TE 256, X0 IREHRDIL
VWEE DN SN2 TR B 20, RIEEDO AN D B &Nz L, Zi
PMENIZE S TRVEREEMEUNE RSN DOTHIE, ZRMEHIH X
ThbH,

8. KBl 7R K OB

8.1 L%

UL ECHEIBL LA B L O E b I S o — e REEICI 2, 1 &b OFFRI
IRHESR PRI ARE R B ORI T 2 BN 2 kE 2 L2 &5, ECHHRA
Muskhadzhiyeva$if: TRl L7= & 512, 1+ E S OIEFE ML, REAEANATH S
L9 ML IS 5, 2O R B O HEFIIC BE 3 5 4549 (Convention on the Rights of
the Child. L FCRC) 1%, +&H A VDERBEHRFEE Th D1 EH OHEF DMK
HET DL OMEER T, 8 37 KT, TEBITK LT, MEUTABEEH

2R 1 14 B,

280ackla v. Togo, HRC, Comm. No. 505/1992, 25 March 1996, para. 10.

281 HRC, General Comment No. 27: Freedom of Movement, para. 14.

282\uskhadzhiyeva and others v. Belgium={:,

BARETIE, [FEH] 1L 18 MAMOT RTOF L EHSND, CRCH 1 &5, CRCHE 1

56




BEINRW—RIMERZ 535, PR SNTH LD WETEICERTHHDOT
B TIEARLT, BEFELE LTRLEVEYRHHOLANENS, BH 55
RPN T, o, 58 TH, [FELOREOFIE] NEL LTEHES
N5, BRI LT, REEDFE#EMEE TSN D & TEARY, 2

ZDOZ LT, BMEMOBGEETedH W D AR E DN IR > TEE S
NHVEND D Z L a2ERT S (CESBR) P, S50, F#ELEOVRNTFEH Y
IIBBEENORIESBES N8 b 205 AIERIC A L, £ O o) 7215 1A e
RICEL 2 EEFREICT 2 wic, TBEFROREE CUTEL) 2E8TbH 5
DEBHINRENDNEZ L E2ERT S, BEEEDOF L HIZOVTIE, FHELD

ik, TIRELIE, 18 BARMOTRXRTOEEZ VD, 2L, YZEET, ToHFICEHIND
BRI LV RSRFICELEBDOERS] EHEL WD,
PICRCH 37 4 (b) 1. s BE S RECIRENICZOAREZEDbhR N L, R
BOB, MU EL, ERICESTITO) b D & L, &BEOMILEFE L U TR b ELV Y
BHMOARMNS Z L) EHET D, £72. TERZEDLATZFVEOREICET 2 EERA]
(United Nations Rules for the Protection of Juveniles Deprived of their Liberty) | (1990 4=) D% 1,
%02 BRI TOEFNEREIZB T 2 ERICHA] (Standard Minimum Rules for the
Administration of Juvenile Justice) | (ILAT#HAD) (1985 4F) D 17 #HAI (b) KU (¢) DIZIE[H
—OHELZROZ L, X512, UNHCR, Refugee Children: Guidelines on Protection and Care
(1994) %5 7 #H &M, F£7-. Special Rapporteur on the Human Rights of Migrants, Mr. Jorge
Bustamante, Annual Report to the 11th Session of the Human Rights Council, UN Doc. A/HRC/11/7, 14
May 2009 D5 43 Bedgid, [ABORK OFHIT, 1 & b OMEE L OGR LTSI 5 ORE % iR
THHLOTRL TUERLT, BRIEZ, £2OL 5 R T TOFEH ORI N=—X %7
THEHERNLHEZGLRETHDH, L biF, 2o DOERIL, EEFEE L TomEE ik
WX DR E . RIEHB ROk D ULET E L TOREE DWW IRWRRED IR
LR OFIEICKIT 2 7 &b DR EZ G _R&ETHDH] & LTWWD, £/, EU Action Plan on
Unaccompanied Minors (2010-2014), 6 May 2010, COM(2010)213 final, 9 H ¢, &,
5CRCH; 3 4%, #il21%. Bakhityari v. AustraliaZiff: (HRC 1069/2002) % %R, = OHEfFTII,
T &b DS OR RUE T, $2EO FEREATRE TRidk S lcilkfe T 2B E LATE Z L 2380,
ZOREER, HHEE (WE) TFEbORBORRICE D DO TIERho 7 LT 72, 2
ADFEBIE, BRFETO 248 » DM, NEWESEBRICW 2, £DT®, FEEITICCPR %
IR LI T HDBREMNRLOTHY | FHMOH 24 F1HIZHERT H L iz, £72. EU
JBEETOFE 54, B L0K LEKROE 17 K25 HO S, =512, I-ACmHR, k3 03/08 1%
RO ANME, EEEER CEUREES) 2 Hb S,
286 Guideline 6, UNHCR, Guidelines on Detention.
28745] 2 1Z. Bakhtiyari v. Australia, HRC Comm. No. 1069/2002, 6 November 2003, F7-. I-ACtHR,
Advisory Opinion on the Juridical Status and Human Rights of the Child, OC-17/02, 28 August 2002,
Ser. ANo. 17 [ &6 D DORTE L LT, AT, ERICTEV., HbEWE Y R o4, fi
S, BRI E K O FEED R Z 88 L TiTh < TE b ey, 2, +E L0
L. T2 OO 72 DHEIZ Lo THIRBOMRR DA wTHEZR, K 0 KBRS R &2 ZER % |
(B SUTEFE 72 L),
288 CRC Committee, General Comment No. 6 (2005), The Treatment of Unaccompanied and Separated

57




It OO S EEFIE L SHAMENRH D0 Liv7eu, B0k o e [F
OB S AEFENTINEAD T EHITHONTI, HAENREE S L. M 310 L
SEEEL G 5 RN A2 S0, EEEZ RS SHENRON R TR L2

290
Uy,

Z DEDREEDO NN EL XNIIREE DO DBES L 7 86 13 L TigaE
ENTIERBARNWI L Z2BDTE VP ZOMoOE b B2 RIS D HH AN
WHNERXTHDZ EaRBOTNDG, °CRCEERIT, FH#EENVRNTEEH X
TEBENPOLHHESN-TELTHD L, L, T8 OBRUIEREHD I
R o TR TEY(LT 52 LIXTERVWETRL TS, B2 kst
X, BRI ET S A, R b 0 IR E R £ 72 138 R I B
NHERETH D, AR, WGAD S THIEE B & O FI AT REME IS 4 T (R
B DNIRORIAE DRI HE TR TR S LTHWONES L5 (CRCD)
#5374 (b) OBEIHCABT 2R AET S LIINETHS ) L LTS, *°

PRAEFRE DWW WRRE X IIETH E 0B SN REICINZ, 284 < OENTE
HLOWHFRGHEESN D NE TRV EHBL TEB Y dix REICB W TE A
TARERBRINE DN EA SN TWD (CETHERM) . LML, TELOMEO— AX
W7 WS 2 NER G A5, BELOWBEREL S, 20480, TELICET
HH6PHGE ERERIC, FELOREOFIRVKEETCHD, ZDD, -,

Children Outside their Country of Origin, UN Doc. CRC/GC/2005/6, 1 September 2005, para. 61.

294524 %, CRCIX. 1L bixHiERER, K4, EEOHMZAT D ERET S,

POMEE RS ORFE, BHLE, b K OEEREE O PRSI 5 UNHCRHUT Z B ATk 106 5
(LVID) (2006 ) % (). (D KO* (q) Bk, 1997 EEFEICBIT DBERINGHKIZE 6 5 2 T, 1

EFEHE OWAITEET 5 1961 A5 11K,

U ZAE. WONFEAREIT OBFZETIEL. EU #ED 3550 123, IBEDTD O EZEIE L T

5HZ Do TWD, EU-FRA, Detention of Third Country Nationals in Return Procedures, pp.

82-96. L L7aM 6, E#FHIZILILOF S DFEEIZ OV TIEIFHRD 220,

292|aj:0

23 CRC Committee, General Comment No. 6 (2005), The Treatment of Unaccompanied and Separated

Children Outside their Country of Origin, UN Doc. CRC/GC/2005/6, 1 September 2005, para. 61.

%4 UNHCR, Guidelines on Policies and Procedures in Dealing with Unaccompanied Children Seeking

Asylum, Geneva, 1997, p. 7; UNHCR, Guidelines on Detention, Guideline 6.

2% \WGAD, Report of Working Group on Arbitrary Detention, Chairperson-Rapporteur EI HadjiMalick

Sow, UN Doc. A/HRC/13/30, 15 January 2010, para. 60, £7-. A & il U T, U E A3 -1

TR EHRT 272D X D SO ERERZER S D LR LT R A Y BT & 2,

Germany/Oberlandesgericht (Regional Court) Kdln, decision of 11 September 2001, Case No. 16 Wx

164/02, cited in EU-FRA, Detention of Third Country Nationals in Return Procedures, n. 350.

BN HY = AZVTROTANT > RiF, FEHOBERHREELZEE LTS, i, X

NF— TR ARO/LZ T, 18R DOT EHITMEE N D R&ETIERW & DESR A F -

T\ 2%, EU-FRA, Detention of Third Country Nationals in Return Procedures, pp. 82-96 & ¥, 2010

T, EEIETFESOITBHNEE AT LT,

58




(FEEATE T DR 72 &) PTRIRT 5 2 DD AMED 7212, T E BTk LT
B2 AT 5 HRBERGHEE L, BIORRN TCORMEEIN LI RETH D, WHl
DOWEEPDOFE (DEVHESDTFEL) OHEFNZE X 2 EDT-OI, [EFRITMEE
DOYFPEZOWTHEBERS T L < TEe 63, Edlko@y . oo X v HiR
F7 B TR U ZERTE WD L 2E L T by, ToERIC
KLUTHELEZmBINDIBET HDREIX, FHEFEORNR L 2570 TT b,
WLy plf, HERERHES (BLOEEE) TbhrFEL T, FEEE2EDN
T2 E bR, KRR R ORIl 5, 2

HRBERBYOEL NTEEED LRI N TV A 64 2 FE 6
W, 2O E S, FEANTOMBE Y R EB 217 5 F & 0083~ 2 R
A L. HHEFTEDOMOMERDSH 5, MILD, o, ANERYF[ITBWTE DL
DEEMEEZ SV N ZMIZ OV TOIREZ TN Z T DM EET 5, 07 L
HITF DETRICEE L KFTREICB T 5 2H B Zhicid, £ TokE
e NE P e alh ATH TR CEREZ B RO Z - E I HE 2 B EFDE
BONEENS, E - HH WA RIEFREIIADRLO TR TUIARLT . DED,
AT I A 2 m UDMHERZFi- 72 T b ey, &6, (HiKE
72T OEE, REXIIBRLRE) Fr72ERE L TIN50 5 8
WX, FOWGE K O EE | ZBE T A MO T X CTOMRMICET 5 EMIM R EE LT 5
WA+,

PN EHD=—RIZAE I b DH D Z LRI NV E . YR IR
B0 L0155, T EHICET 5 B ERIBIC OV TIIRER R BLE 2 S 4,
ZOLRNWI ENTELDREORR THD ERREINDLEERE . A &8k
SN TEAR b2V, MECHRIE, PSRRI, FrChEE A1 & b ORBI D
=—XZHIET D HDTRNTZDIT, REZDOWRWTE SO TIER 72 ifessik) 12

»'CRCH#; 9 4 1 TH, ICCPR%; 17 45, ECHR#5 8 &, EUKAMEB Y 7 5. ACHPRY; 18 Y
ACHRZS 17 5%,

8 CRC#5 9 % 1 18,

29 CRCH5 20 £ 1 TH KL OV 22 4: 2 TH,

%0 CRCH; 37 4d1H,

YL CRCH; 12 4.

302 UNICEF, Implementation Handbook for the Convention on the Rights of the Child, fully revised
edition, 2002, pages 166 and 179 (‘UNICEF Implementation Handbook on CRC”).

33 CRCH; 25 4%,

304 CRC Committee, General Comment No. 6 (2005), The Treatment of Unaccompanied and Separated
Children QOutside their Country of Origin, UN Doc. CRC/GC/2005/6, 1 September 2005, para. 63. % 7=,
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NGHC (15 May 2009) (7 7 U &% #Hpr. 7 v ~ U 7 dbGauteng #IfT) . pp.31-34 &

2,

%7f5 21X, Australian Human Rights Commission, National Inquiry into Children in Immigration

Detention, 13 May 2004 ( http://www.hreoc.gov.au/human_rights/children
detention_report/report/index.htm C A = Al fig) & U'Medical Justice, ‘State Sponsored Cruelty’ —
Children in Immigration Detention, 9 September 2010,

(http://www.medicaljustice.org.uk/content/view/1420/89/ C A TRl BE) %= &M,
SBCRCHE 194k, F£7-. CRC D115k, 325, 335, 345k, 355K1UN365KHBMH,
WL L L NRE), HRERBEROZDOMOBEINESND Z L%, xR B TR - T
Wh, FICA—A T U T AHEZ B &% FNational Inquiry into Children in Immigration
Detention }z U"Medical Justice, ‘State Sponsored Cruelty’ — Children in Immigration Detention% £,
310 cCRC Committee, General Comment No. 6 (2005), The Treatment of Unaccompanied and Separated
Children Outside their Country of Origin, UN Doc. CRC/GC/2005/6, 1 September 2005, para. 63.
WMz OXARICENT, ERERORANFE S & —ficisisn, T, RUERICASLRD
Z L m T D720 bR RS IXE ISR D,
25 2 13, GJ. Coffey et al., “The Meaning and Mental Health Consequences of Long-Term
Immigration Detention for People Seeking Asylum’ (2010) 70 Social Science & Medicine 2070-2079 %
2, A2, AT —~ BT 2 REOMIZEDER b ZEN TV D,
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313Jesuit Refugee Service - Europe (JRS-E), Becoming Vulnerable in Detention, June 2010 (%, & L %,
AIRSE, 5>, Zfi, B OEHOBEEOH CHER EICER L TWD, FFFRIE, #insts
HEDRMICERZETTND,

SR, AR, RAERR A X D NEREEE & ta kM U D o Tk < INRIEET
(2% LT\ %, Canada Citizenship and Immigration, Interview, May 2010.
MEUMBR A 17 52 1 14,

8 |CRPD#; 14 4.

*®ICRPD#¥; 18 % 1 1 (b).
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323 UNHCR, Guidelines on Detention, Guideline 8.
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TWo, ZNHOY — U FHEORBEREZO L DIZET L H DO TIE WA, FIK
DHHBLOZEIZOWTOMHEIICYH &S BHEEBEITTDICHZ Y EEQRER
L7020 9%,

322 Approximately two-thirds of EU Member-States provide for the possibility to impose A2D inrelation to returns,
either before resorting to detention or at the time of extension (EU-FRA Study,Figure 6, p. 73).
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LWL, MEAOREREOH TEOEFEER - ELZY TX A 00, i
DYARICE D EHOFHELTHATEX A2 H0ITHEML TW5E, AfFROTFIRIZA—R b
VT, NAX— AFH FE OEE (Ray hTZUR) LW 5 00BICE
FAEIFETH Y | FIITINZ T RGBS O R 2B 2RI LT 5
FEOIRPLF X ORFEDOIER), E2REN., BUARSUIRICH O THEOLENR H
52 EFF RIS TWD, OB MO E Z A3 55, FrEDH
N TIIXFRRED TFEEZBAT 2 2 8B EID b ) 5, MEBOMRBEEND 25T L
7R WGETOFTEZ D N A2 SRBFFETE O H DT> TBET 5 2 & Z[alkE
THZEN, EFOELENSTH D,

Fo, —HOWMBERBRHENBERE~ A T AOFER EBEEMT O TND Z &I

323The question of whether a particular A2D is a success or effective is obviously a loaded one andwill depend on
the perspective taken and the aims that each alternative is attempting to achieve. Forgovernments, rates of
absconding and return of rejected asylum-seekers may be the ultimate goal; forhuman rights groups, a programme
may be seen as a success simply by virtue of the fact that personsare released from detention. It is therefore a rather
fluid notion, and is more qualitative thanquantitative. It is used in this study primarily to respond to governmental
objectives, noting that mostalternatives to detention satisfy many human rights concerns (except those at the
extreme end) and thuscan also be viewed as a ‘success’ on that front.

324CoE Special Rapporteur, Report on Detention, para. 38.
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325As noted in Part B, the right to liberty and security of person requires that any detention is subject toperiodic
review and that the administrative or judicial review body must have the power to orderrelease. The only exception
to this in the industrialised world seems to be Australia.

326Fijeld and Edwards, Alternatives to Detention, pp.28-30.
327Fjeld and Edwards, Alternatives to Detention, pp. 28-30.
328CoE Special Rapporteur, Report on Detention, para. 44.
329For example, the US ISAPII program permits persons to report by telephone.
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330CoE Special Rapporteur, Report on Detention, para. 44.

331CoE Special Rapporteur, Report on Detention, para. 47.

332|nformation supplied by the International Detention Coalition, email exchange December 2010.
333Interview, Security Bureau, Hong Kong, September 2010.

334Field and Edwards, Alternatives to Detention, p. 50.

335Note that in some systems, the ‘surety’ refers to the person making the guarantee (the guarantor).
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WEBLLIEBNRS LA ARSI TWD, ¥ AEE BB L5 0] D 48F[H]
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336For example, the UK system of non-automatic bail is technically available to all immigrationdetainees after 7
days, and legal aid is provided for such applications. Nonetheless, the rate ofsuccessful bail applications remains
low and many detainees regularly represent themselves at bailhearings owing to a reluctance on the part of some
lawyers to seek their release. In 2007, for example,there were 8,950 applications for bail, of which only 1,990 were
granted (or 22%), 4,108 cases (46%)were refused and 2,830 (32%) of cases were withdrawn before a decision was
issued: Bail formmigration Detainees (BID), Immigration Detention in the UK — FAQs, available
at:http://www.biduk.org/library/BID%20FAQ%?20final.pdf. Bail for Immigration Detainees (BID) is
anon-governmental organisation that assists detained migrants make bail applications. In 2007, itassisted in 2,000
bail applications, owing to the reluctance of legal advisers to seek bail for theirclients.

33TThere are many concerns about the detention of asylum-seekers and other migrants withincorrectional facilities:
see Part B of this study.

338Canadian Border Service Agency (CBSA), Fact Sheet: Arrests and Detention, July 2009, availableat:
http://www.cbsa-asfc.gc.ca/media/facts-faits/007-eng.html. The Immigration and RefugeeProtection Regulations set
out relevant factors to consider, including whether the person has pastcriminal convictions; has a history of
non-compliance with immigration regulations; has ties with thecommunity; shows a willingness to cooperate with
the authorities; any links to organised crime,including smuggling and trafficking; and public order and national
security considerations.

3393, 57, Immigration and Refugee Protection Act.

340PJease note that the information presented herein was legally valid as at the date of May 2010,although there
have been a range of proposed changes to the asylum system in Canada ongoing duringthe period of the research
and throughout the subsequent period.
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TBP ' 1 7 F AINASFERTH D EFHY R Z UL D TV D, 2009-20104E (28T

341nterview, CBSA, Toronto, May 2010.
342Regulation 248(e), Immigration and Refugee Protection Regulations 2002.
343Field and Edwards, Alternatives to Detention, p. 86.

344The Field and Edwards” study wrongly stated that there were financial incentives directly linked tothe payment
of bond for individuals over to the immigration authorities. Rather, a set sum of money ispaid for the service by the
CBSA to TBP on an annual basis and no ‘bond’ is handed over by TBP tothe authorities for the release of any
specific persons. Should an individual abscond from theprogramme, there are no penalties and no money is lost as
none has been handed over. Nonetheless, theTBP does have an incentive to ensure that persons comply with the
requirements of the programme inorder to ensure that it remains effective and is funded in subsequent years. This
has led to some chargesby NGOs that the TBP is ‘too selective’ in who it agrees to supervise; charges denied by the
TBP.
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345E g., in FY 2002-3, the total lost client ratio of all immigration applicants was 5.65 percent: Fieldand Edwards,
Alternatives to Detention, p. 88.

346|nterview, Dave Scott, Executive Director, TBP, May 2010.

347Interview, Dave Scott, Executive Director, TBP, May 2010.

348Although there is a notion of “voluntary compliance’ in so far as individuals agree to be released tothe
supervision of TBP, where no other release options are available, it is hardly an entirely voluntaryprocess of
equality of arms.

349The reporting of non-complying individuals by TPB to the government is considered by the TBP tobe one of its
strengths as it is an important incentive to participate; however, it is this factor that hasprevented Canadian NGOs
from expanding the system with the government. This is to be compared tothe Australian model (discussed later),
where NGOs appeared far less concerned about reporting onindividuals that fail to comply with the terms of their
release. An alternative option that may bridge thegap between these two viewpoints is that any reporting obligations
are made to the immigrationauthorities, whereas the NGO sector provides assistance and other services without any
duty to reporton non-compliant clients. That is, the NGOs become the service delivery agencies without
enforcementresponsibility, which remains with the immigration authorities.

350See, Schizophrenia Society of Ontario, Double Jeopardy: Deportation of the Criminalized Mentallylll: A
Discussion Paper, March 2010. Along the lines of the Muskhadzhiyeva et autres v. Belgiquedecision (see Part B), it
is arguable that detaining persons with mental health and other psychologicalproblems in maximum security
provincial jails constitutes arbitrary detention as the facilities areclearly unsuited to their treatment and recovery.
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351nterview, Director, Dave Scott, TBP, May 2010. This would indicate that it is very rare that animmigration
official of the IRB would release a detainee on minimal conditions where the TBP offersto provide ‘bail’, even if
such extensive supervision is not needed.

352|nterview, Dave Scott, Director, TBP, May 2010.

353The reason behind its focus on Ontario is that the province receives the lion’s share of asylumapplicants and
other irregular migrants entering Canada and has the largest number of immigrationdetainees. In February 2010, for
example, the total number of detained persons in Canada was 1180, ofwhich 709 were in Ontario. Of the 574
asylum claimants detained, 344 were located in Ontario. CBSA,National Detention Statistics, February 2010 (on
file with the author).
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354This figure is drawn from three months of statistics, so may not be entirely accurate for any year:410 new
detainees in December 2009, 340 in January 2010, and 380 in February 2010. This amounts to58 per cent of the
total received into Canada (total 1,945 over the same three month period). Annualstatistics were not readily
available.

355|nterview, Dave Scott, TBP, May 2010.

356Field and Edwards, Alternatives to Detention, p. 26: Hamilton House, for example, reported that 99per cent of its
residents have complied with the full asylum procedure; Matthew House reported thatonly 3 out of 300 residents
(or 1 per cent) disappeared over a five-year period; Sojourn House reportedstatistics of 3 asylum applicants out of
3,600 over a six-year period had disappeared from its premisesand the asylum procedure.
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35TMany bail/bond systems operate on the basis that having community links is an indicator in favourof appearance,
yet it is not clear that there is evidence to support this assumption. The more crucialfactor may be whether the
individual has reached his or her preferred destination, which may or maynot be related to family or pre-existing
community ties; that s/he is within a procedure for asylum or isotherwise cooperating with the authorities regarding
return; and is otherwise treated with dignity andhumanity while these procedures are ongoing.
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358per s, 189(1), Migration Act 1958. Curiously, persons entering Australia via an ‘excised territory’are regulated
by s. 189(3) of the Migration Act, which provides that ‘If an officer knows or reasonablysuspects that a person in an
excised offshore place is an unlawful non-citizen, the officer may detain theperson.” It might appear that they are
exempt from the mandatory detention policy that applieselsewhere, and could open up possibilities for litigation if
no individual assessment is made.

359The Migration Act 1958 provides that any unauthorised entrant to Australia must be detained.Section 189(1) of
the Act provides that if an officer knows or reasonably suspects that a person in themigration zone is an unlawful
non-citizen — that is, a person who is not Australian and has no valid visa— the officer must detain the person.
Detention lasts until a protection visa is granted or they areremoved from Australia. As noted in Part B of this study,
this system has been widely found to be inviolation of the right to liberty under international law and in violation of
Awstralia’s international legalobligations: see, A v. Australia; C v. Australia; Bakhityari v. Australia; etc.

360For more on the entire system of ‘bridging visas’, see The Parliament of the Commonwealth ofAustralia,
Immigration Detention in Australia: Community-based Alternatives to Detention, SecondReport of the inquiry into
immigration detention in Australia, Joint Standing Committee on Migration,May 2009, Canberra, p.25.
361Although their use has expanded in recent years, bridging visas have always been available underthe Migration
Act: Interview, DIAC, Melbourne, September 2010.

362For example, a bridging visa may cease when a substantial one is granted; or, for example, 28 daysafter
withdrawal of a visa application, notification of a visa decision or notification of a merits reviewor judicial appeal
outcome: ibid.

363|bid.

364The Australian government confirms that only 10 per cent of ‘overstayers’ were detained in 2009-10: DIAC,
Annual Report 2009-10, p.171, available
at:http://www.immi.gov.au/about/reports/annual/2009-10/pdf/diac-annual-report-2009-10-fullversion.pdf.
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365|n fact, it was amid pressure from backbench Liberal members of parliament following the decisionin Al-Kateb,
which confirmed that his detention was lawful despite the fact that there was noreasonable prospect of his removal,
that a group of such persons similarly situated were released fromdetention following the High Court decision. This
group now benefits from the ‘pending removal’bridging visa (these are essentially ‘intractable’ cases).
366|mmigration Detention in Australia: Community-based Alternatives to Detention, p. 25.

367DIAC, Immigration Detention Statistics Summary, 22 October 2010.

368These conditions may include: a requirement to live at a specific address and to notify theauthorities of a change
of address; a requirement to pay the costs of detention or to make arrangementsto do so (this is unique to Australia
and, at least for asylum applicants, would amount to a doublepenalty in violation of Article 31, 1951 Convention); a
requirement to lodge a security bond, generallybetween $5,000 and $50,000 AUD; a no work condition, or a
restriction on working hours; a no studycondition, or restrictions on study; restrictions on overseas travel:
Immigration Detention in Australia:Community-based Alternatives to Detention, para. 2.49. Recently, there has
been agreement thatindividuals on bridging visas may work, subject to an individual assessment, including whether
theyare cooperating with the authorities, which replaced the previous 45-day rule. This rule provided thatan
individual was not entitled to work if they had not registered their intention to apply for a lawfulvisa within 45 days
of their arrival. Difficulties in exercising this right to work remain, includinglanguage barriers, the temporary (4-6
weeks) nature of the bridging visa, etc.

369They could be compared to ‘temporary admission’ visas in the UK, which are granted at thediscretion of the
Minister; however, persons on temporary admission visas are not considered to haveentered the territory of the UK
and so continue to be unlawfully present for the purposes of domesticlaw.

370Sge, instead, Immigration Detention in Australia: Community-based Alternatives to Detention.
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(a) BERGRERFEE ZEMHIE (Asylum-Seeker Assistance Scheme (ASAS))

8711bid., p. 34.

372The Australian government has in the past, for example, suspended the processing of asylumapplications of the
East Timorese in the 1990s; and recently suspended asylum applications forAfghans and Sri Lankans: ‘Australia
Suspends Asylum Applications from Sri Lanka and Afghanistan’,Govmonitor, 11 April 2010. The routine
suspension of asylum applications is contrary to the spirit, ifnot the letter, of the 1951 Convention in so far as the
Convention provides a scheme for the cessationof refugee status in Article 1C to which the government could have
recourse at the relevant time.Suspending asylum applications for particular groups may also constitute an indirect
form ofdiscrimination and, in any event, does not relieve the government of due process obligations
underinternational human rights law or as implied into the 1951 Convention once any suspension is lifted.

3731t remains arguable, albeit not yet established, that prolonged lack of status with no ability to bereturned could
constitute inhuman or degrading treatment. At a minimum, Australia should review theclaims of persons who have
been on such visas for longer than 2 years and who cannot be removed.They may in due course qualify for some
form of complementary protection visa under proposedlegislation, which is currently under review by the
government.

374Gge, criticism of this from the UN Human Rights Committee, C v. Australia, supra. In fact, therewere at least 14
occasions in which the UN Human Rights Committee made adverse findings againstAustralia in immigration
detention cases: Mr. Evans, Minister for Immigration and Citizenship,Australian Department of Immigration and
Citizenship, New Directions in Detention — RestoringlIntegrity to Australia’s Immigration System, Australian
National University, Canberra, 29 July 2008.
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376%7 077 AOXRITHRRE L & HIC, ERIERREREDBEMN H28HZIZ
fEik &b, TEER EFFRECHIFT (Refugee Rewew Tribunal) 1Zxt USGEH L2 TE2AT
IFIDONWTKIRDILRILFIEE TH 508, PER R OWREZ ITE L S, FIHERAES
KEDOIEMHITHEZ RO HHITITIERE S e (2 2 Tiho, BUFLISAOE 4T
EHDZHEEDOSZANIZL Y, ZEOF v v 7RO LN TND, Frid v s -
va i),

F =2 N7 VT RPN ELLFEHEARTH Y | (1990FERDRF £ — /L HERE)
E@@ﬁwa%a@ 19924E LIk Y 7' 777 AMZBE L TnWb, J7a s T L~

DFPITIIB R - TTERHEZE (Department of Immigration and Citizenship (DIAC)) <At [H]
R TIThN 50, ERITEEARAOERKIC LD (MERBEHFBEESEICH L.,
EfICL VYT 0 s T NMIBET 2B THOILTN D), P2009-20104F O FER 7
— ZFFLTI7TLE T, 14644F D & — AR NI S v, A —A R U TR
+Ftc LB e, AT 7T Anb5oRERIT [Z2<bTh) Lozt ThHsd, ™
HREROESOHBE L L UL, A0 7T 20X EOWAE, £71-%< OSMENH
BT T T AIHEE L TEEW) ZENFEToND,

375|mmigration Detention in Australia: Community-based Alternatives to Detention, p. 38-39.
376 bid.

3771hid.

378Interview, Australian Red Cross, Melbourne, September 2010.

379Interview, Australian Red Cross, Melbourne, September 2010.

380Australian Red Cross, Annual Program Analysis FY2009-2010, Migration Support Programs,November 2010.
There was no breakdown of how the closed cases had been resolved.

381Interview, ARC, Melbourne, September 2010. No statistics were accessible at the date of writing.
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(FitzM) 2B L7I=b0OTHLEIN, A7 0T 2OXEEZZITHEHRD R NE %
w5 L 9%, DIACE BREICWH NI T 2DIACH BN L TV D728, ISt -
— ARV AN LIEND, S vy a rOEHBOOE D, #ittS Ik
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~DY 7 7 —FNVEEITH, BfE220-250 ND T T A4 T b ERELTWDH, BAD
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FA TV MDA N E 72 2WGE, Ay Vb« Iviaii— Ao
TFMIZ RV D/NEWERAET S, 2 vy a VITIEBERIOEERH LM (208f) |
INTE ==X NN—F 2 IR BN TWS, BF—X KT U T OF
EARABITIINODOT 0T AEEESELIIHT> TOBEENRY L~ E LT,
WL OO L VRSN TnD, NERT] FIFFFITERS . ATEE IR v
Yo Iv a7l T hA~OBMNERDTEIXL r—ALNR)hoTz, Fy
YL IvvarNEHTA2E, ZHIEED T 7T A THHT-0 HELE)
EWVO HEEIFIEMETRL, TRE] Lo X7 a s 7 A0 MERHTenE
IMORETH D, Tiudk, ANEYREOEEEHERF L2 E2 XUV EEL C
EZHREMETHY . ZOEIZOVWTOREHIAFERARE TH - 7=, ERDHEE
BT 7T LARRATH5DFEEEO =D T —E TN, Ky
L IvvaryOXHIRFENZNL DO —EREZRM LT TV 5,

412 FaI 2= 4 DbDYFR—FARADOEREL S LI LKA

BRI BT AHEBEOEEN A RS B S ESERRENLAELFIES
IZE B EN FUEBUFIZ 20084 S HIAR B R 2 20D #AE G5 L S IRIEIT TR T,

382Hotham Mission Asylum Seeker Project, Australia’s Hidden Homeless: Community-based
Approaches to Asylum Seeker Homelessness, August 2010.

383Interview, Hotham Mission, Melbourne, September 2010.

384 Several of these cases were highlighted in Part B. Others include Tan Te Lam v. Tai A ChauDetention Centre
[1997] AC 97 (PC), which involved the detention of Vietnamese asylum seekers ofChinese ethnic origin who had
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WCHAT S IER DT O EMINCHER T 2 B Z B SIT 5, L LR B
F%ﬁ%J THEEZITERR M 2 52 5 5 DO TR, FEOEROBREIZEW
CBESIE REEFOMIMEES I FelF TV DA, MEEETIc b 2% (0%
D\Z:;:?4W)Kﬁﬁbfw5:kmﬁéo

O XD R E L, BUFOEERMEEZIT, (NGOTH D) [EHEMAS—B
A1 (International Social Service, LA FISS) WNiEE 4 5 LEV—E A LD ffise &
NTW5, HFHREFITHRRERHE I T 2BFOETOFEE G > TWNDHMN,
387t R RS TR B & ISSAHN B Lfb\éi%é*f ERICLVEIEZTLNT
W5, P—ERAORGRE L TEENTWDHDIE, BHREEL, R Do o
BlAfi, 2ZBEDOIWRELBIOI ) V7 ThD, BT T8y CfRftsn
LD T, ZilEDIWRE LUSMNIESEORZ NS D Z L3y, BRGEEHGE
FIIRH v 7 —TlE7el, aa=7 s WITHELREE D, LI OMERIL 72
W, ISSIF5526 AND 7 T A4 T v haXELTEY, ZhUIBZ L HROHTTHE
HINEICFENE SN TV D EERBRHED 7 r 77 A Th A 9,

been refused refugee status but who could not be removed to Vietnamsince the Viethamese Government would not
readmit those it did not consider to be Vietnamesenationals. The Privy Council held that if such removal could not
be accomplished within a reasonabletime period, then further detention was unlawful. In 1996, the Privy Council
reversed a decision by theCourt of Appeal and determined, in Nguyen Tuan Cuong and Others and Director of
Immigration andOthers [1996] 423 HKCU 1, that the Director of Immigration had not upheld his statutory duty
underPart I11A of the Immigration Ordinance by refusing to screen Vietnamese migrants who had arrived inHong
Kong from southern China. Taken from K. Loper, ‘Human Rights, Non-Refoulement, and theProtection of
Refugees in Hong Kong’ (2010) 22(3) International Journal of Refugee Law 404-39.

385 Hong Kong operates a two-tiered system in which persons can apply for asylum (and will beassessed by
UNHCR, as Hong Kong is not a party to the 1951 Convention) or they can apply not to bereturned owing to a fear
of torture (Hong Kong is a party to the UN Convention against Torture and isthus responsible for processing these
claims). On the Hong Kong system, see Loper, ibid.

386 Interview, UNHCR, September 2010. Many individuals are still subject to detention for criminaloffences as
well as some immigration offences, although the latter has been challenged: see, Mohammad Rahman v. HKSAR,
(2010) 13 HKCFAR 20, FACC 9/2009, 11-Feb-10. For more on theHong Kong detention system, see
http://www.immd.gov.hk/a report 08-09/eng/ch4/index htm.

387The question of whether Hong Kong, a non-state-party to the 1951 Convention and the 1967Protocol, has
responsibility over asylum-seekers by virtue of the customary international law principleof non-refoulementis
currently before the courts: C v. Director of Immigration [2008] HKCU 256 onappeal.
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EEFYRFICLD2MEO R MIAFTERD 208, 15N E W EHEE S5,

SR EE & & BIT, BURFI THEFE S 721TE3E A (enhanced administrative screening)
EREINDHIE ZFT, PR HEHZH L, ZoHED S & BITE, BUFIE Y4
L) Y—ERXZEH L, SKHWBESIDN R WE TR U TERSRB 22 E L T
%, FWICB T MR O—2, BRIOWERFOLUHESENZ L THY | F
2. 20104FIT 1T, KRR DHEZLH36,60014:H v | 5 H HEFH12014: (20094F 45 A #3300
FE2BILE) OFHERNBEMEN TN D, %, 30006 DY ERBELE L
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RBEHEO TN M b E L, LBEIZ» D EHHRIE8» AS128 AT
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393

3881SS, Interview, September 2010.

389Interview, Security Bureau, Hong Kong Government, May 2010. They reported that about 100 outof 3000
persons abscond.

390FB v. Director of Immigration [2007] HCAL 51/2007, 5 December 2008.

3911 bid.

392Information supplied by UNHCR Hong Kong, 18 November 2010.

393Interviews, non-governmental organisations, Hong Kong, September 2010.
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[RiFIZaIa=F 477 « %A 2y hEE (Community Care Pilot) ]
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57D, aIa2=T 477 A 2y hEFE (Community Care Pilot, L1 FCCP)
M20054EICHA Sz, ¥ vy FNHEEOERICH HHEFHORILL, BHEEEA
FIZEO 2T, HOBAESHE o Xl #EO/EERAEE Y . HED
RN LD BIRIIZTE L L WVWI D TH D, FooTnr I L2ids>0 Tt
ERBIFAN BN D, FTA T FEDORNENSEHENRRLD LD, 7T 4T
X9 S IEE R (duty of care), +3 R iEHUC EE DS SATEUHIIFB LY 74 7 > M
OFEBRE, T L CHFFCAFBEEOREEERZHT L Th D, T s T 4
BEH L CWDH DI [ —A~v TP A ~| T, DIAC [mr—RA<=3xT v —] Offj]
r—=A~DENY G TEERT D, F—AYX Ty —3HYTLHEDO T 7 A LIZON
BEEZA D, 2T 6D ANEBIEOREER RITT 5 18 L e, 42
BN G END, ¥ T 0 s T ADMO =SOSR, bbb, ERSRE
HHZSWTOFLE TR N TWAF—R T U TlR+F4k, 3B %52 1F 2 @M
HOEAITEN Y — A RBAEE, BIWERIZI U Y V7R BRI HE
(assisted voluntary return (AVR))D 7= & O [E BB EREAE(OM)D 5 B D —F ~DFAST
DNEENILEELH D,

a7 T A~OSME, THE5IPE(vulnerability) ] % 3= & L= INER& I B3 5 )
HAEIZ RSN T D, *PffEgs T2 4 (non-vulnerable persons)iX, fkbVica I 2=

394Australian Government, Department of Immigration and Citizenship, Fact Sheet 64 — Community

Assistance Support program, 30 September 20009.

39Interview, DIAC, Melbourne, September 2010.

39|nternational Detention Coalition, email exchange, December 2010.

397In some ways, the assignment of a ‘case manager’ is not unlike the United Kingdom’s ‘new asylummaodel’
(NAM) in which the Home Office assigns a ‘case owner” who is responsible for dealing withall aspects of their case
from initial interview to final integration or removal. The NAM was introducedin 2007. The difference is that the
‘case manager’ in the UK has been limited to the refugee statusdetermination process and later integration or
removal; rather than related necessarily to other needs orservices. Furthermore, case owners are assigned for those
inside and outside detention: see,Immigration Law Practitioners” Association, Information Sheet: New Asylum
Model, 5 Mar. 2007.

398Eligible persons will generally indicate one or more of the following ‘vulnerabilities’: living withthe effects of
torture and trauma; experiencing significant mental health issues; living with seriousmedical conditions; incapable
of independently supporting themselves in the community (for example,if elderly, frail, mentally ill, disabled);
facing serious family difficulties, including child abuse,domestic violence, serious relationship issues, child
behavioural problems; suicidal: AustralianGovernment, Department of Immigration and Citizenship, Fact Sheet 64
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403

200645 H 72520086 H30H £ CoOHMH, A my NEEITMLEZIEIE 2
ECTXELE, M ay NEETKRLEN-ST=DIE, HEAN, AUT AN, 74
= A AV ERITA ALY RA BEOLA ) U AE o7, Y ERLETm S
T LDBINEREBIEAT HEOHED, ZOX I AN EEL L TWEHEDHK
DI WX DPTE N LR, FHLUZE D RS TW D, 2009-104 1230 T,
ZOT T NMILBMEITKHS LTc, 9 B 1021413 [F) U HIH NI k175 7
(closed) & 72~ 7=, fRRFEAZMHD S B, 383—t v MIEIFRRFF S, 83—t
Y MIERWICHEL, 7 747 MADPIERFBIIITIRE S 57z (involuntarily

— Community AssistanceSupport program, 30 September 2009.
399bid.
400|nterview, Australian Red Cross, Melbourne, September 2010. According to the ARC, this hascaused some

concerns relating to one of its key founding principles, confidentiality, but has overallbeen seen as a necessary
component of the program.

401lmmigration Detention in Australia: Community-based Alternatives to Detention, p. 36.
402D]AC, Fact Sheet 64 — Community Assistance Support program, 30 September 2009.
403 bid.

404|mmigration Detention in Australia: Community-based Alternatives to Detention, p. 37.
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405ARC, Annual Program Analysis FY2009-10, p. 13. There was no further explanation of whathappened to the
remaining closed cases.

406|nternational Detention Coalition, Care Management as an Alternative to Immigration Detention:The Australian
Experience, June 2009, at p. 1, available at:
http://idcoalition.org/wpcontent/uploads/2009/06/casemanagementinaustralia.pdf.

407DIAC, Annual Report 2009-10, p. 171.

408]DC, Case Management as an Alternative to Immigration Detention: The Australian Experience.

4091hid.

410 bid.

411IDC, Case Management: the Australian Experience, p. 4.

412]bid.
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VD B TCRBEORDIRZH LT 5, P
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20084E10H ., ~LF—(F200D [V X =1 TR | B&E L7z, X —TOEH
MeZFFIZ720 ) RO F E b DWW D FEEO IR Z | 5L v 9 mRifilr) 72 FE I
HZERSBTZEEZHNE LTS, ZNHDOERDL X, (EREFFATGE

(documentation) D NETEZ B & 2T L 582 LT, E2I3ERBEH
HFRECERY 9 D FBRZR L LB OKFIZR~LF =06 OB EmaHEOHIR
R & 0 Aliens Office 7 LT, F721%, ¥ 7 U UHHNZ X % F#i(Dublin

11-procedures) ? SCHIRIC kwfmw% HIET 2 mEEOEERIC, YR0mH L
ZAHERD, MEROMIE LN T ZEAIT, BT, FRSEEICHE LT 5

4131DC, Case Management: The Australian Experience.

414E ¢. see Belgium below. IDC also mentions, inter alia, the UK’s Milibank Alternative to DetentionProject and
the New Asylum Model, and the Vera Institute in the US: IDC, Case Management: TheAustralian Experience, at p.
5.

415The Vera Institute of Justice, for example, had a 93 per cent appearance rate: Field and Edwards,Alternatives to
Detention, Annex on United States. See, Table 1.

416Note that Belgium also operates two ‘Observation and Orientation Centres’ for unaccompanied andseparated
children in which they are provided with specialised care, maintenance, education andassessment in an open centre
for the first 15 days of their stay before being transferred to a receptioncentre and other local places with
appropriate facilities for minors. However, due to a shortage ofplaces, at the end of April 2010, 134 minors were
still accommodated together with unrelated adults:Arrété royal du 9 Avril 2007 déterminant le regime et les régles
de fonctionnementapplicables auxcentresd’observation et d’orientation pour les mineursétrangers on accompagnés,
Official StateGazette, 7 May 2009. In addition, there have been recent discussions in parliament on extending
thenon-detention philosophy to families with children in an irregular situation (proposed new Article 74/9of the
Aliens Act). Discussions in parliament are ongoing based on proposals of law introduced in2007-2008 by the
Flemish Christian Democrats. Pointedly there is no clear prohibition on the detentionof unaccompanied minors.
Rather, it is merely stated in the Belgian law on reception thatunaccompanied minors are to be housed in an
‘Observation and Orientation Centre’, but no principle ofnon-detention as such is explicit in the law.

417Interview, Coaching Staff, Tubize, Belgium, 7 June 2010.
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o u(flouted), FHAZE NGB IND & @%@ﬁ%ﬂﬁﬁﬁéhfwékﬁiéh
T 5, 2UNHCRIF20094E D~V F — (231 5 B EEE D130/ 8—1 o b A3
ERRERFEE THD LA Ltomf)&~/ﬂﬁxj B EIND TSR]
(border case families) D 1E & A & IR EE R E R ICH R ERFE L L TR, *Zn)
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418This was partly driven by the realisation by the coaching staff that some of the families had notapplied for
regularisation under various ad hoc schemes, yet would have benefited from such schemes:Interview, Coaching
Staff, Coaching Staff, Tubize, Belgium, 7 June 2010.

419]nitially when the focus was purely on return, only 10 per cent of families returned voluntarily.After this was
expanded to include advice in relation to all possible avenues for stay, the return rateincreased to 30 per cent:
Interview, Coaching Staff, Tubize, Belgium, 7 June 2010.

420|nterview, Coaching Staff, Tubize, Belgium, 7 June 2010.

4215ee, ComiteBelgeD’aide aux réfugiés (BCAR), Fiche d’aidejuridique, 6 August 2009, availableat:
http://www.cbar-bchv.be/InformationJuridique/NotesJuridique/Detention&Vulnerabilite.pdf.

422This is likely to amount to indefinite and therefore unlawful detention as the time limits becomemeaningless: see
Part B of this study.

423Communication with UNHCR Belgium, November 2010.

4240f the other 11 cases in which there was a decision 5 obtained protection status and 6 were
rejected:Verbauwhede, Alternatives to Detention for Families with Minor Children — The Belgian Approach,
adiscussion paper for EU Asylum Conference 13-14 September 2010, p. 4.

425Coaching Staff, Tubize, Belgium, 7 June 2010 (note that these are not official statistics).

426UNHCR, statistics for 2009 (note that this figure does not include the rate of acceptance forsubsidiary
protection).

42TThis is not dissimilar to Australia’s ‘community detention’ in which persons are released into thecommunity but
are considered “detained’ for legal purposes: see, Immigration Detention in Australia:Community-based
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Alternatives to Detention, p. 24.

428Since September 2010, the project was extended to 5 housing units in St. Gillis-Waas (Flanders). InDentergem
(near Zulte), 3 more units have been identified, but for now, there does not seem to be anyprospect these will be
used due to administrative problems: Information, Belgium NGO, November2010.

429 According to a recent report, the right to freedom of movement is subject to specific rules: forexample, they are
entitled to visit their lawyer, take their children to school, buy groceries andparticipate in religious celebrations:
Verbauwhede, Alternatives to Detention for Families with MinorChildren — The Belgian Approach, a discussion
paper for EU Asylum Conference 13-14 September2010, p. 2. During my visit to the return houses, any rules that
did exist operated in a very informalmanner, in which almost complete freedom of movement was enjoyed by the
families. There was noformal reporting to the office, for example, when persons were leaving the centre for daily
activities,and there were no daily checks that families were still in their apartments: Interview, Return Housestaff, 7
June 2010.

430Sge, Part B of this study.

431\V/erbauwhede, Alternatives to Detention for Families with Minor Children — The Belgian Approach,a discussion
paper for EU Asylum Conference 13-14 September 2010, p. 5. Initially the approach wasmerely to focus on returns,
however, it was felt that better cooperation with the families would beensured if it was a holistic approach to their
situation. While some of the families have been permittedto remain under regularisation exercises, it does beg the
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question about the nature of procedures up tothis point if 33 of the 106 families (i.e., 31 per cent) who have passed
through the houses have beengiven permission to remain, either permanently or temporarily, including on medical
grounds, newasylum claims, temporary non-removable grounds, court decision, or refugee/subsidiary status.

432|nterview, Coaching Staff, Tubize, Belgium, 7 June 2010.
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433Interview, Coaching Staff, Tubize, Belgium, 7 June 2010.

4341n the Belgian context, coaching in the earlier phases would not then be performed by thelmmigration Office
(since it would not yet be in the phase of forced removal), but by Fedasil, which isresponsible for reception and
social assistance to asylum seekers during their procedure, and forvoluntary return after their procedure.

435None of these accommodation centres were visited. N. Chmelickova (ed.), Survey of Alternatives toDetention of
Asylum Seekers in EU Member States, 2006, available at: http://www.detention-ineurope.org/.

4360ne advantage of the ‘return houses’ for asylum applicants appears to be the higher rate of asylumsuccess (as
noted in the text above). This might be due to special guidance (‘coaching”) on how tonavigate the asylum process
and appointments made with lawyers.

437TFlemish Refugee Action and nine other NGOs, An Alternative to Detention of Families withChildren: Review of
One Year of Operation, December 20009.
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438Information, Belgium NGO, November 2010.

439Information, Belgium NGO, November 2010.

4400f these, 15 returned with the support of IOM; 18 Dublin 1l cases; 1 transferred on the basis of abilateral
agreement; 5 “forced’ removals; and 7 border cases refusals: Verbauwhede, Alternatives toDetention for Families
with Minor Children — The Belgian Approach, p. 3.

441The reasons included regularization, medical grounds, new asylum claim, temporary non-removablestatus, court
decision, refugee/subsidiary status: Verbauwhede, Alternatives to Detention for Familieswith Minor Children — The
Belgian Approach, p. 3.

442This was because it was established that the child was not related to the adult who wasaccompanying the child:
Verbauwhede, Alternatives to Detention for Families with Minor Children —The Belgian Approach, p. 3.
443Information, Belgium NGO, November 2010.

444Gge, e.g., Saadi v. UK.

445Edwards, Thematic Legal Study: United Kingdom.

446 According to the UK Border Agency, approximately 12 children are in detention each month.However, these
children are not asylum-seekers and are said to be awaiting return or are in transitzones at the airport awaiting
immediate return to their countries of origin. Information supplied to theauthor, London, November 2010. On the
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commitment, see The Coalition: Our Programme forGovernment — Freedom, Fairness, Responsibility, May 2010,
17: Immigration, p. 21, available at:

http://programmeforgovernment hmg.gov.uk/files/2010/05/coalition-programme.pdf.

447The UK also has a system of assisted voluntary return options, which it implements in conjunctionwith the IOM:
see Edwards, Thematic Legal Study: United Kingdom.

448|_ondon Detainee Support Group, No Return, No Release, No Reason: Challenging Indefinite

Detention, September 2010, available at:http://www.ldsg.org.uk/files/uploads/NoReasonReport0910.pdf.
449JKBA (2008) Operational Enforcement Manual, Ch. 55.20. For more on the UK detention pendingreturn
process, see Edwards, Thematic Legal Study: United Kingdom.

450JKBA (2008) Operational Enforcement Manual, Chs. 55.1.1, 55.20; UK Home Office (1998)Fairer, Faster,
Firmer: A Modern Approach to Immigration and Asylum’.

451UN Human Rights Committee (HRC) (2001) Concluding Observations of the Human RightsCommittee: United
Kingdom of Great Britain and Northern Ireland, UN Doc. CCPR/CO/73/UK andCCPR/CO/73/UKOT, 6 December
2001, available at:

http://www.unhchr.ch/tbs/doc nsf/(Symbol)/CCPR.CO.73.UK;CCPR.CO.73.UKOT.En?Opendocument
(25.06.2009).

452Gee, cases mentioned in Part B of this study.

4530ther pilots included the Milibank Project in Kent 2007-2008 and the Liverpool Key Worker pilot(April
2009-March 2010); the latter is described under ‘complementary measures’. There is alsoanother project of which |
am aware in the East Midlands, but documentation about it is virtuallynon-existent.

454Memorandum of Understanding — Family Return Project, Glasgow City Council, UK BorderAgency and the
Scottish Government, final version May 2009 (on file with the author).
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455]pid.
456]pid.
457Interview, UKBA, Glasgow, July 2010.

458|nterview, UKBA, Glasgow, July 2010. See, also, the Ashford pilot in which only one familyvoluntarily
accepted to be removed within nine months and the Clan Ebor project in Yorkshire andHumberside which did not
see a return of any of its 60-family caseload: IOM, Submission to the ChildDetention Review, 22 June 2010. The
IOM reported that in 1999, the IOM assisted more than 34,000persons to return to their countries of origin, of
which 79 per cent were single men. It is not clear whythe IOM relied on 1999 statistics in their submission. More
recent statistics include that in 2007-2008(August 2007 — July 2008), 2702 persons were returned under the
VARRP and 1598 under the AVRIMprogrammes respectively. The Voluntary Assisted Return and Reintegration
Programme(VARRP) isaimed at asylum-seekers (including failed asylum-seekers) and their dependents, including
personswhose claims are still pending, whose claims have been rejected and who have either exhausted allappeal
options or who are in the process of appeal, or persons who fall within one of these categoriesand is in detention on
immigration offences. It also applies to asylum-seekers who have been refusedasylum but granted discretionary
leave to remain. The Assisted Voluntary Return for IrregularMigrants (AVRIM) Programme generally applies to
persons and their dependents who have entered orstayed in the UK illegally, as well as persons who are accepted by
the UK Border Agency (UKBA) asvictims of trafficking. The majority of the applications under VARRP were from
single applicants (94.83per cent) who were typically male (nearly 83.69 per cent). For the AVRIM over the same
period, themajority of the applications (84.64 per cent) were from single applicants (56 per cent male; 44 per
centfemale): Information supplied by IOM, London, and cited in Edwards, Thematic Legal Study: UnitedKingdom.
In 2009, only 14 per cent of returns of asylum-seekers and migrants from the UK were madethrough one of these
schemes: Home Office, Control of Immigration: Quarterly Statistical Summary,United Kingdom, December 2009,
London: Office of National Statistics, cited in The Children’sSociety and Bail for Immigration Detainees, ‘Review
into ending the detention of children forimmigration purposes: Response’, 1 July 2010.

459These are my the author’s own initial observations. A proper evaluation of the project has not yetbeen
conducted.
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460\\/ithout empirical research into the reasons why families have not cooperated with the project, thisview is
purely speculative and deductive.

4611 fact, the Milibank Pilot was criticisedfor failing (a) to reduce the number of children goingthrough detention
and (b) to improve the rate of voluntary return. In particular an evaluationhighlighted how families were
inappropriately referred to the project, including those who were notable to return to their country of origin for a
variety of reasons and so made the job of those running thepilot virtually impossible: See, e.g., The Children’s
Society, An Evaluative Report on the MilibankAlternative to Detention Pilot, Milibank, Kent 2007-2008, June 2009,
available at:

http://www.childrenssociety.org.uk/whats happening/media office/latest news/17137 prhtm.

462The eligibility criteria include having at least one minor dependant; have exhausted appeal rights; nohistory of
violent behaviour or inclination towards violence; no medical problems requiring significantmedical intervention;
no child at risk under child protection arrangements; no child sittingexaminations within the next three months; be
removable; be eligible for assisted voluntary returnthrough IOM; be accommodated in Glasgow and on s.95
support: Annex A to Memorandum ofUnderstanding — Family Return Project.

463|nterview, Social workers, Glasgow Family Return Project, Glasgow, July 2010.
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46450me NGOs disagree with this position and suggest that families need sufficient time to prepare forreturn. My
own view (and shared with the social workers) is that three months is too long, and mayhinder rather than foster
returns. A period between 14 days and 30 days would seem optimal.

46550me research has been conducted into why detainees have not engaged with return processes byBail for
Immigration Detainees and the Children’s Society, which indicated that for families, the mainimperative to
cooperation has been child welfare considerations: Submission,‘Review into ending thedetention of children for
immigration purposes: Response’, 1 July 2010

4663ee, also, Oral evidence given by Dave Wood, UKBA to the Home Affairs Committee 16September 2009, HC
970-1 (Question 25), cited in Medical Justice submission. The general rate ofabsconding for asylum-seekers has
also been found to be negligible in the UK. South BankUniversity’s study in 2002 traced the compliance rates for
98 asylum-seekers released on bail betweenJuly 2000 and October 2001 and found that 90 per cent satisfied the
conditions of their bail, despitehaving been originally detained because of an allegedly high risk of absconding: I.
Bruegel and E.Natamba, Maintaining Contact: What happens after detained asylum seekers get bail?, South
BankUniversity, 2002.

467Medical Justice submission.
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4681t is beyond the scope of this paper to examine this proposal in-depth, but it is based on the theorythat a fairer
and more humane asylum system will facilitate voluntary return for those families notentitled to remain in the UK:
see, Liverpool Key Worker Project, discussed below. Other systems, suchas Belgium, indicate that there is evidence
to support this view. For a range of sound recommendationson the same, see Medical Justice submission.

469Marx indicates that many EU Member States have laws that allow asylum-seekers to be required tolive in
designated locations: Marx, ‘Article 26 (Freedom of Movement/Liberté de Circulation)’.

470G, Mitchell, “‘Asylum Seekers in Sweden: An Integrated Approach to Reception, Detention,Determination,
Integration and Return’, August 2001, available at:http://idcoalition.org/asylumseekers-in-sweden/.

4T1Gge, Part B of this study on whether ankle bracelets amount to a form of deprivation of liberty orcustody.
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8. WEERAEHE DORISTHIRE

81 A —AFZ V7T :aIa=7 4 MAHERYI—ERX (Australia:
Community Status Resolution Service (CSRS))
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472Communication with the IDC on their visit to the US, September 2010.

4731n the US, for example, where ankle bracelets were used routinely for asylum-seekers, it is reportedthat the
private organisation that won the government tender to provide monitoring of asylum-seekersreleased from
detention, was paid according to how many units were used. Interview, US NGOs, 2010.

4T4nterview, DIAC, Melbourne, September 2010.
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475|nterview, Australian Department of Immigration and Citizenship, Melbourne, September 2010.

476 bid.

4T7Destitution is a real concern in the UK for refused asylum-seekers: Still Human Still Herecampaign:
http://stillhumanstillhere.wordpress.com/.

478The five key intervention points are: 1. Before the initial substantive hearing for asylum (if this isnot possible,
then before the initial decision is made so further information can be supplied if need be);2. After the initial
decision; 3. Before the appeal; 4. After the appeal; and 5. When support isterminated. At all stages, “‘dual planning’
occeurs.
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479The real exception to this statement is individuals facing fast-track procedures, which occur withindetention.
480Interview, Ryan Nelson, Refugee Action, 11 November 2010.

481The UKBA statistics indicate that 11 clients have absconded according to their criteria; however,Refugee Action
remains aware and in touch with two of these persons, while another was identified asa victim of trafficking and
referred to other services (so wrongly counted); meanwhile one individualhas voluntarily returned (and so was
wrongly counted). It is not clear that ‘absconding’ is the rightterminology for a pilot that is voluntary in nature,
rather than persons having opted to discontinue theirinvolvement with the pilot.

482Djscussed in Part B.

4833ee, e.9., UKBA, Enforcement Instructions and Guidance, Ch. 55.3.1 — Factors influencing adecision to detain,
available at: www.ukba homeoffice.gov.uk/.
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484Note that these should be dealt with via criminal law, rather than in relation to immigration law, asper decisions
identified in Part B.

485pPjlot Version 5/28/2010, Intake Worksheet (on file with the author).

486Hong Kong Special Administrative Region Government, Security Bureau, Notice on DetentionAuthority Section
29 of the Immigration Ordinance (Cap. 115), January 2009 (on file with the author).

487See, e.g., N (Kenya) v. Secretary for State for Home Department [2004] INLR 612 and Ulde v.Minister of Home
Affairs (320/2008 [2009] ZASCA 34 (31 March 2009) (The Supreme Court of Appeal, South Africa)).
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488Fijeld and Edwards, Alternatives to Detention, p. 50.

4891n comparison, the political motivations of governments in pursuing harsh detention policies cannotbe easily
accounted for, yet they certainly call into question the necessity and proportionality ofdetention and are in fact
irrelevant to testing the lawfulness of detention in an individual case.

490These rates do not always take into account whether an individual at the end of a process returnsvoluntarily, but
they do encompass whether an individual complies with the various requirements whilereleased to one of the
alternatives.
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491Fjeld and Edwards reported that Friendship House in Pennsylvania had a one per cent abscondingrate for
persons released to their supervision (of 100 persons released to their care over a four-yearperiod): Field and
Edwards, Alternatives to Detention, Annex on United States.

492Fjeld and Edwards, Alternatives to Detention, Annex on Canada.

493The Lutheran Immigration and Refugee Service’s experimental project in 1999 reported a 96 percent appearance
rate of a so-called ‘high flight risk’ group of 25 Chinese asylum-seekers releasedwithout bond or surety. See, also,
Esther Ebrahimian, ‘“The Ullin 22; Shelters and Legal ServiceProviders Offer Viable Alternatives to Detention’,
Detention Watch Network, August/September 2000,p. 8.

494Fijeld and Edwards, Alternatives to Detention, Annex on Canada. Matthew House reported that 0f300
asylum-seekers released to them, only 3 absconded over a five-year period.

495New Orleans 1998, INS released asylum-seekers and other persons with over 90-day-old removalorders to a
program run by the Catholic Charities with a 96% appearance rate: Joan Treadway,‘Detainees get chance to change
their lives’, New Orleans Times Picayune, 22 January 2001, p. B-3.

496Fijeld and Edwards, Alternatives to Detention, Annex on Canada. Sojourn House reported that over a6 year
period with 3,600 (approximately 600 per year), only two individuals absconded.

497Between 1997-2000, the Vera Institute of Justice was invited by the US government to conduct athree-year pilot
to supervise the release of selected detainees. Vera’s Appearance Assistance Programfound that 84 per cent of
asylum seekers who were put under ‘regular supervision’ (mainly supportservices and referrals, with reminder
letters and telephone calls) appeared for all their hearings,compared with 62 per cent of asylum-seekers (over 80 per
cent appearance rate was observed if oneexcluded a sub-set of the control group who had indicated that they wished
to transit to Canada) whoseactions post-release were tracked as part of the a non-participant control group. Field
and Edwards,Alternatives to Detention, Annex on USA.

498Fijeld and Edwards, Alternatives to Detention, p. 45.
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499The classification of countries into destination and transit is somewhat artificial and is based oncrude global
trends, rather than the motivations of individuals. In any assessment as to the need fordetention to prevent
absconding might include questions around preferred destination country, althoughthis would need to be balanced
by other factors. In general, almost all countries are bothsimultaneously transit and destination countries.
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500Costs may vary depending on the number of detainees, as specially built immigration facilities beara cost
regardless of number of detainees.

501FY 2005-6.

50287 AUD per person per day under the Asylum Seeker Assistance Scheme in 2007-8 was based on1,867 persons
at cost of $4.79 million. Comparative date in the corrections field: parole $5.39 AUDpppd; probation $3.94 pppd
and home detention $58.83 pppd.

503This is the figure for the CASP programme, which involves a more comprehensive approach.

504:US Detention of Asylum-Seekers and Human Rights’, by Bill Frelick, Amnesty International USA,1 March
2005.

505¢Immigration Enforcement Benefits Prison Firms’, New York Times, 19 July 2006; ‘Detention andRemoval of
Illegal Aliens’, Office of the Inspector General, Department of Homeland Security, April2006; www.ice.gov, 7
August 2006. [H. Rep. 109-476 (2006), p. 38 in Lutherin Report n. 38.
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506Fgr example, the US government’s contract with Behaviour Inc. included payments for how manyankle
bracelets were employed and thus was seen as encouraging the unnecessary tagging of manypersons: Interview, US
NGOs, July 2010.

507E.g. the Scotland pilot is primarily about facilitating voluntary return, rather than necessarilykeeping persons out
of detention, although this is a secondary outcome/objective.
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508Cf. Field and Edwards considered that appearance rates may vary depending on whether anindividual is in their
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preferred destination, but this was not made out on the evidence: Field andEdwards, Alternatives to Detention, p.

45.
509The description of a particular country as a ‘transit’ versus a ‘destination’ country is rathermono-dimensional.
Most countries are both transit and destination countries and the more relevantquestion is whether individuals are in

their preferred destination.
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