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1. Background
[1] This case has a long history. Despite the dacit refuse the application, it
would appear that the matter may not be at aniefi@). The applicant is a Jamaican

citizen. On 19 October 2000, she arrived in thetéthKingdom accompanied by her



two children, then aged 3 and 10 months, on a simtimvisitor's visa. She outstayed
the limit of that visa. She lived in London. Forfaf the time, at least, she may have
lived with the children at the house of OE, the Imeotof her former boyfriend and
father of her own children, namely LB. OE has yochgdren of her own living with
her.

[2] The applicant came to the attention of the arities on 31 May 2006, when she
was found to be transporting heroin and "crack'agoe with a street value of
approximately £78,500 from London to Aberdeen. ®he served with a notice
identifying her as a person liable to removal mg of section 10 of the Immigration
and Asylum Act 1999. On 27 July 2006 she was cdeasliof concern in the supply of
the drugs under section 4(3)(b) of the Misuse afg3rAct 1971. On 18 August 2006
she was sentenced to two years imprisonment, beektia2 June 2006. The
relatively low sentence was attributable in paréo early plea of guilty and her co-
operation with the authorities.

[3] On 11 April 2007 the Secretary of State decitlessue a deportation order under
section 3(5)(a) of the Immigration Act 1971. Thelgant appealed, claiming asylum
because she feared persecution in Jamaica beddusesexual orientation. Despite a
long term relationship with the father of her chéld, who remained in Jamaica, she
maintained that she was a lesbian. On 26 July 289AIT dismissed her claim. The
AIT found that her account of being a lesbian lackeedibility but, in any event, the
objective evidence and Country Guidance casesateticno risk of persecution in
Jamaica on this account. The AIT considered théicgut's plea that her Article 8
rights to a private and family life would be infgad. The AIT held that any

disruption to the applicant's private and famifg lin returning to Jamaica with her



children, was proportionate for Article 8 purpos&s.application to the AIT for
reconsideration failed.
[4] The applicant applied to the Court of Sessind reconsideration. On 22 January
2008 this application succeeded. The basis fomths set out in a short Note by the
Lord Ordinary as follows:
"(i) The [AIT] were not referred to the policy orportation in cases where
there are children with long residence; that isnamortant policy which
should not be left out of account.
(i) In any event, the [AIT] do not give sufficientasons relating to the
interference with article 8 rights..."
The policy referred to was "Deportation Cases wlieeee are children of Long
Residence" (DP5/96).
[5] The case came before a Senior Immigration Juddgee AIT to determine the
position in relation to the applicant's Article laim. He considered that the original
AIT had not followed the structure set outdQ (Deportation appeals: scope and
process) Turkef2007] UKAIT 00062, determined in July 200HQ required the
AIT: first to confirm that an appellant is liable tleportation; secondly to consider
any human rights claim and thirdly to apply itgeliparagraph 364 of the Immigration
Rules, which establish that there is a presumghiahdeportation is in the public
interest in the absence of "exceptional circumsahdecause of the AIT's failure,
and the reasons given by Lord Ordinary, a secagksteconsideration took place.
This was solely in relation to the rights of thekgant under Article 8 to respect for
her private and family life.
[6] In a decision promulgated on 24 September 2G@8AIT dismissed the appeal.
The AIT stated:
"22. We accept that the appellant had family lifehviaer children in Britain.
We also accept that the appellant had some soriadte life here. Both

elements of her family life and private life here aapable of being infringed
but they can only be described as weak. The raalityat she has not had



family life with her children since June 2006 besaof the crime which she
committed. [I]t is her evidence that she had nairked] ...any work which
she undertook was without authority. She has haalsnertainable private life
since her arrest. Apart from the first months dfier entry to Britain as a
visitor, the appellant never made any attempt gollegise her stay here and
her family life, that of an overstayer is weakebgdhat offence. Of course, in
so far as her children would be able to returratodica with her - that is
returning to the country of their Nationality antieve they were born - there
would be no interference with their family life Wwithe appellant.

23. Having accepted that the appellant has exersigme family life with
other members of her extended family and exerqsedte life here, and also,
in particular, that her children have exercisedaig life here, and that that
family life is capable of being infringed as the@veuld be interference with
their private life in relation to their schoolingdtheir family life with the
family of [OE], with whom they live, we have coneig@d whether or not the
appellant's removal would be lawful. She has nbtrig remain here and she
is liable to deportation: her removal would cledsg/lawful. ...the removal of
someone, such as this appellant, who has comnaitsedious crime, is
necessary in a democratic society and is in thegest of the prevention of
disorder or crime. She was sentenced to two yeapsisonment for extremely
serious drugs offences. Carrying £78,500 worthlab€A drugs is a crime
which could lead to very significant harm to sogiat large. The right of the
state to remove serious criminals from Britainngraportant one to safeguard
society here.

24. ...the appellant's crime strongly indicates$ the appellant should be
removed. Against that overwhelming point, we mustsider that the
appellant has had some private and family life h€he quality of that private
and family life does not appear to be of any paticweight. There appear to
be no strong relationships built up... nor hastshi# up any work record here.
We have taken into account the fact that it couddl e difficult for the
appellant on return to Jamaica but she has livedetwith two babies, on her
own in the past and clearly there are a large numwielatives or
acquaintances who have connections with Jamaicamigiat well be able to
give some support there. We do not accept hertagsénat she would know
no one on return and would have to live on theeséte

25. We have very little information about the chelid although some school
reports are attached to the papers and [OE] heldtaat the children are fond
of their mother and miss her. It was...the evidesfdde [appellant] that she
would not be taking the children with her until sloild establish herself and
that they would be remaining with [OE] with whonethhave lived and who
has been their sole guardian or carer since thellappwent into prison.
...Even if it were the case that the appellantlsldn, who have no status
here, were to accompany her, there is no indicahanit would be
inappropriate for them to do so, returning to tharndry of their birth and
nationality”.

[7] The AIT proceeded to consider the policy DP5/BBis policy governed the

position of children:



"either born here, are aged 7 or over or whereingasome to the United
Kingdom at an early age, they have accumulatednsgears or more
continuous residence".

The policy emphasises that each case must be epedidn its merits but it stresses
certain factors as of particular relevance, viz:

"(a) The length of the parents' residence witheaveé;
(b) whether removal has been delayed through mtetlgland often repetitive)
representations or by the parents going to ground;

(c) age of the children;
(d) whether the children were conceived at a tirhemeither of the parents
had leave to remain;
(e) whether return to the parents' country of arigould cause extreme
hardship for the children or put their health sesiy at risk;
(f) whether either of the parents have a historgrohinal behaviour or
deception”.

The AIT noted that the children and the applicat lived together for less than
seven years and that, in any event, the childrdmialived in the United Kingdom
for seven years at the time of the deportationceoffhe AIT considered that factor
(f) was paramount. The AIT reasoned:
"It would be extraordinary that the fact that apelfant has been imprisoned
for a serious offence would mean that she couldifgdar a beneficial policy
and we do not accept that that could be the case".
The children were then aged 11 and 8 and the AfiBidered that:
"29. ...There does not appear to be evidence ltlkatturn of the children to
Jamaica would necessarily cause extreme hardslpptaheir health seriously
at risk. We accept that it would be disruptive arahave taken into account
the age of the children,... We consider that theuld be able to readjust to
life in Jamaica...".
The AIT then concluded:
"The serious nature of the appellant's crime méaausit is the duty of the
[respondent] to ensure that criminals are remoweltle discretion which is
available to the [respondent] has been properlg uséhis case”.

The AIT accepted the need to take the rights dfictm into account in carrying out

the proportionality exercise but emphasised that:



"31. ...the appellant's crime and her lack of catioa with Britain are factors
which clearly make it an entirely proportionatep@asse for [the respondent]
to decide to deport this [appellant] and for hebéoremoved and for her
children to be expected to follow her".
On 8 October 2008 the AIT refused leave to appeti¢ Court. The applicant
applied to the Court for leave.
[8] The hearing on the applicant's applicationh® €Court was scheduled to take place
on 7 May 2009; efforts having been made to obtaieaxly diet as the applicant had
been detained following her release from prisod daine 2008. That diet was
postponed at the instance of the applicant becéas#:was estimated that two days
would be required for the hearing; and (b) consitien ought to be given to the
children entering the process along with their graather andle factocarer, OE.
The hearing was rescheduled for 14 and 15 Octdbesintime, on 23 June 2009, the
Court was advised that neither the children nogttaadmother would be entering the
process. The hearing was completed well withirfilséday allocated.
[9] At the outset of the hearing, it was explaitgtthe respondent that there had been
further developments, which had not featured invthigen pleading or the written
arguments submitted in advance. These were th@tlamuary 2008 the two children
had been advised of their liability to deportatamthe children of the applicant.
Intimation of this was given to the applicant'sphesentatives”, although it is not
clear who these were. Representations from thdremlabout this were rejected by
the respondent on 28 March 2008. On 9 June 2008vthehildren, who have the
surname of their father, namely LB, applied tordgspondent for "indefinite leave to
remain”. Onl19 September 2008, ten days after tHeh&hring in Glasgow but prior
to the promulgation of the decision to refuse theeal, the applications for leave to

remain were repeated, partly under reference tic\pBIP 5/96 $uprg. The

respondent rejected the application by letter da@dune 2009. This was appealed,



apparently by OE, partly on Article 8 grounds. GnJaily 2009, with the consent of
the applicant, OE obtained a residency order ipeetsof the children from the local
County Court. A hearing on the appeal was heldandon on 3 September 20009.
[10] In a decision dated 23 September 2009, theraflised that appeal. The
Immigration Judge took into account the AIT deansielating to the applicant,
including the findings on the applicant's credtlgiln the original appeal decision.
The 13 made a number of pertinent findings:

"36. ...there is no intention whatsoever on thé¢ phthe respondent to return
the children to Jamaica without returning their hestthere also.

40. Because of inconsistent accounts | do not a¢hemppellants have lived
with [OE] since they first arrived in the UK althglu | accept they have been
living with her since at least 2006 when [the aqgoiit] was arrested... There is
no suggestion the appellants have ever not begrepydooked after by their
mother and it is reasonable to think that althoingty may well be close to
[OE] and her family, [the applicant] as their naflusiological mother must be
considered as their closest next of kin relative with whom it is natural to
think they should remain.

41. | do not regard [the applicant's] relativelgnf@rary incarceration,
formerly in prison and now in immigration detenti@s indicating either that
the appellants are living apart from their mothethat they are independent
from her. All the indications are that [the appliféhas maintained very
regular contact with her children and loves themyweuch... [T]he residence
order was obtained purely to frustrate removalfandio other purpose...

45. While it is clear the appellants have establish family life in the UK

with their mother | cannot find removal would irfexe with that established
family life because they would all be removed tbgetand not separately.

46. While | accept the appellants may well havatldsthed some family life
with [OE], their paternal grandmother, | regardttfamily life being interfered
with in any event, whether or not removal takes@|decause | determined
that as soon as the [applicant] is released framntien she will as before,
return to being their main carer on whom they agethdent. As stated earlier,
| find the appellants have only been temporariieddor by [OE] until their
mother is in a position to resume day to day cariheair parent.

56. The appellants have established a privaténifee UK and while | do not
think for one minute that there will not be distioptto their private lives
prompted by removal from this country, and neitth@l expect resettlement in
Jamaica to be easy, | consider them both to ba afja and background that
they would be able to fairly adapt to new surrongdi a new environment
and a different education system. Consequentlypagh | accept there will be
some disruption and interference with private livéad them to have each



established in the UK, I think it fair to say tlthée level of interference will
not be so great as that portrayed by [OE].
57. ...any recent moves by [the applicant] and [@Efy to transfer care of
the children to [OE] have been undertaken pureth @iview to trying to
frustrate any removal procedures. It would be ierrespondent to sort out
any legal hurdles that might stand in the way afaeal”.
This decision is the subject of an applicationh® AIT for reconsideration.
2. Submissions
APPLICANT
[11] In advance of the hearing, as noted abovepénges had submitted written
submissions. However, when it came to oral arguntbatapplicant's counsel,
although adopting the applicant's written argunieigieneral terms, changed the
thrust of the applicant's position from that detadibn the printed page to a forceful
spontaneous plea that the recent developmentghatbhildren in England had
rendered the respondent'’s position "untenable".stdméing point for this was that,
when looking at the potential deportation of ang person, an AIT required to look
at the rights of that person and his family, inahgdany extended family, "in the
round”. However, here, in dealing with the applitsanase, the AIT had looked
primarily just at her Article 8 rights. When theTAtame to look at the two children's
Article 8 rights, they did so primarily by examigitheir rights, with little
consideration of the applicant's position. The applications ought to have been
looked at in the same way. Thus, if the applicargists had been looked at properly
in the first place, there ought to have been na neee-examine the children's rights
separately. Indeed, the two applications shoulchawe been looked at separately at
all. The respondent could not come to Court andeathat the children's rights had
now been examined properly without accepting thay had not been so examined in

the first place by the AIT determining the applitsuwcase. Given the depth in which

the children's rights were examined by the AIT anton, it was "irrational” for the



respondent to argue that they had been properketbat prior to that decision. What
the Court ought to do now is to remit the applitsacase to the AIT for
reconsideration along with the children's reconsitlen hearing, should that be
ordered to take place.

[12] That apart, as already noted, the applicaoptatl the written submissions
drafted by a different advocate. The detail of éhesd it is considerable, can be
examined if required and only a summary is attechptre. It was not disputed by the
respondent that the applicant's Article 8 rightd Hiose of her children's were, In
principle, engaged. It was also not in dispute thatdeportation of the applicant
might be intended to serve legitimate aims, narttély interest of public safety" and
"the prevention of disorder and crime". The degatacould fall within Article 8(2)

if it could properly be said that the petitionersaat risk of re-offending in the United
Kingdom, were she to be released from detentior.dpplicant disputed that her
deportation was "necessary in a democratic sogigtyeén not only its effect on her
but on her children. The deportation would haveeessary and unavoidable effect
on the family and private lives of her children,aad been settled in Britain for
some nine years. Deportation along with the chiidweuld involve an inevitable
significant disruption in the children's establiddamily and social relationships.
Deportation without the children would involve theak-up of the family. The issue
of the proportionality of the deportation of theppant was inextricably intertwined
with an assessment, not only of the effect thatwould have on her family life and
relationship with her children, but also of theeetfthis would have on the children's
family life and their relationship with her.

[13] The relevant criteria which the European Cadifiluman Rights uses to assess

whether an expulsion measure is "necessary in ackaic society” are set out in



Boultif v Switzerland2001) 33 EHRR 50. The Court established eighdiggi
principles: (1) the nature and seriousness of tfemoe committed by the applicant;
(2) the length of the applicant's stay in the coufrfom which he is going to be
expelled; (3) the time elapsed since the offence seanmitted as well as the
applicant's conduct in that period; (4) the natibies of the various persons
concerned; (5) the applicant's family situatiorghsas the length of the marriage; and
other factors expressing the effectiveness of pleifamily life; (6) whether the
spouse knew about the offence at the time when beeoentered into a family
relationship; (7) whether there are children inrtineriage, and if so, their age; and
(8) the seriousness of the difficulties which thewse is likely to encounter in the
country of origin. The principles iBoultif were applied ilAmrollahiv Denmark

11 July 2002, 56811/00/okraniv France(2005) 40 EHRR 5; an8ezerv
Netherlandg2006) 43 EHRR 30. liinerv The Netherland€007) 45 EHRR 14, the
Court reviewed the guidelines Boultif and expanded them with two additional
factors: (1) the best interests and well-beinghefahildren, in particular the
seriousness of the difficulties which any childodrihe applicant were likely to
encounter in the country to which the applicartbibe expelled; and (2) the solidity
of social, cultural and family ties with the hostuntry and with the country of
destination. These criteria were appliediaslovv Austria[2009] INLR 47. INACv
Immigration Appeal Tribungl2003] INLR 507 the Administrative Court [of Englé
and Wales] applied the originBbultif criteria (Jack J at paras 32-33; see &lsang

v Home Secretarf2007] 2 AC 167AB (Jamaica) Secretary of State for the Home
Departmen{2008] 1 WLR 1893, Sedley LJ at para 20)Bleoku-Betty Secretary of
State for the Home Departmd@009] 1 AC 115 the House of Lords held that the

immigration legislation required appellate authestto take into account the effect of



a proposed removal on all the members of the p&r$amily unit. Once it was
recognised that there was only one family life #rat, assuming the person's
proposed removal would be disproportionate loolahthe family unit as a whole,
each affected family member was to be regardedvadim. The interests of the
family unit were also stressedAM (Jamaica) The Secretary of State for the Home
Departmen{2008] EWCA Civ 1408VW (Uganda) Secretary of State for the Home
Departmen{2009] EWCA Civ 5; andAF (Jamaica) Secretary of State for the
Home Departmer2009] EWCA Civ 240.

[14] The respondent should have been in a poditionform the AIT, in defence of
the decision to deport the applicant, of the inggimade to establish the matters as
set out in Chapter 53 of the internal Guidanceablgt the children's ages; the ties
with the natural parent; how often the children sheir natural parent; whether any
maintenance was paid towards the children's upkekeether the children could
easily adapt to a life abroad; whether such a mawgld cause hardship or put their
health at risk; whether the children had a righalodde; and the nationality of the
children. The Secretary of State should therefareeHed positive evidence on these
matters.

[15] At the time of the amendment to policy docuteR5/96 in 1999, a
Parliamentary answer had been given and a pressseemade concerning the policy.
These were to the effect that, in the case of ld ciseven years or more, it would
only be in exceptional cases that indefinite le@mveemain would not be given and
that "the general presumption is that we wouldnavtmally proceed with

enforcement action". The full details were contdimeNF (Ghana)v Secretary of

State for the Home Departmdg@008] EWCA Civ 906.




[16] There was no evidence that the respondentfiadhad regard to policy DP5/96
in reaching a decision. With effect from 19 OctoB@07 (the date when the children
had been in Britain for seven years), the respanaigth been under an obligation to
have regard to that policy. The AIT had wronglychtdat the policy and presumption
had no application on the basis that seven yearabipassed by the time the
applicant first became liable for deportation. Podéicy was withdrawn in December
2008. Its provisions still applied to the circunmstas of the present case on the basis
that transitional provisions accompanying its withwlal stated that: "DP5/96 will
continue to apply after 9 December 2008 if befoi@e@ember DP5/96 has been
considered in an appeal which remains outstand{aiyen that the policy was
applicable, it fell to be applied by the respondami not by the AIT (seld
(Mauritius) v Secretary of State for the Home Departnj2606] UKAIT 82; AG and
others (Policies; executive discretions; Tribungitsvers) Kosov@2007] UK AIT
00082). The AIT had erred in applying the policgritselves.

[17] In applying the legal principles, the issueswet whether there had been a fault
in the decision making process but whether thechkx® rights had been infringed
(Nasseriv Home Secretarf2009] 2 WLR 1190, Lord Hoffmann at paras 12-T#)e
AIT had asserted that, for the purposes of Art;léhe applicant had not had any
"family life" with her children since June 2006. Hamily life meant the existence of
a relationship and did not require constant phygisesence or that the persons
concerned lived together. It was not ended aut@alatiby imprisonment or exile or
absence. The AIT had recorded that the applicashshal that she spoke to her
children every day and that they had seen her wndofive occasions after she had
been transferred to detention in London. The Ald &ated that there was only a

"weak family relationship" between the applicant &er two children such that it did



not weigh heavily in the balance. This was "pergéend disabled the AIT from
properly carrying out a proportionality examinatibine AIT had failed in the task set
out inHuang(supra paras 14, 18, 20).

[18] The AIT had placed great weight on the applidzeing a convicted "drugs
mule" who had been sentenced to two years imprisohn®ast case lavdrollahiv
Denmark(suprg; Mokraniv France(suprg; andSezerv Netherlandgsuprg) did

not support their assessment of a non-violent wemlent in the illicit drugs trade as a
crime so overwhelming that it fell into the excepial category justifying deportation,
notwithstanding the fact that the children haddiwe the UK for more than seven
years. The AIT had not considered what risk theightrbe of the applicant re-
offending. Instead they saw the deportation asgogistified as a continuing

punishment after imprisonment.

RESPONDENT

[19] The respondent’s central contention was tiegpplication ought to be refused
because no error of law had been identified inAiés Determination and there was
no real prospect of the AIT reaching a differemi@asion upon a reconsideration.
All that the applicant had said was that the AIT Kgot it wrong". Inasmuch as the
AIT required to come to their own conclusion on Heman Rights aspects of the
applicant's claim, as distinct from analysing tleeidion making process in relation to
other aspects of the claim, they had done so Ieaa and cogent manner, having
specific regard to relevant authoritiééaSseriv Home Secretargsupra)).

[20] The AIT had engaged in a full and careful tne@nt of the applicant's Article 8
claim. They had reached a decision that was reagpopen to them in the
circumstances, and which was neither "perverse”imational”. The reasons given

for the decision were clear (sBg(lran) (2005) EWCA CIV 982). Having accepted



that Article 8 was engaged, the AIT had considevadther nevertheless removal of
the applicant would constitute a disproportionatenference with Article 8 rights. In
so doing, they took account of all relevant factstgh as the relationship of the
applicant with her children, and the relationshiph@ children with theide facto
carer (paragraph 23) and her children. They cdyrebtntified and applied the
principles enunciated iBeoku-Bettgsuprg and reached the conclusion that, standing
the applicant's immigration history, and particlyldrer criminal record, it would not
be disproportionate to remove her (paragraphs 2432 Reliance by the applicant
upon cases such Bsultif (suprg was potentially misleading. The circumstances of
the applicant's case differed markedly from thomggmning in the other cases quoted.
Following theratio of Boultif, the criminal conduct of the applicant was a highl
relevant factor in the balancing exercise. The A&l been entitled to consider that
this factor weighed heavily in favour of the corstin that deportation was not
disproportionate.

[21] The criticism of the AIT that they had congielé policy DP5/96 themselves was
without merit. The purpose of that policy (now vdtawn) was to give guidance on
the criteria to be employed in cases where enfoecémction was being considered
against persons with children who had either been m the United Kingdom, and
were aged seven or over, or who had lived in thefdfka continuous period of
seven years or more. The AIT were required to amnghe policy in terms of the
Lord Ordinary's interlocutor. They were therefoldiged to take the policy into
account. At the time when the decision to depodt been made (April 2007), the
children had not been in the UK for seven yearsthagolicy had thus had no
application. Nevertheless, the AIT gave proper m@ration as to whether or not

there were any factors in the policy in favourlod Bpplicant as at the date of the



hearing before the AIT. They have given clear amgkat reasons for concluding that
the policy should not operate in a beneficial marioethe applicant.
[22] The interests of the children and the posséflect on them, if they were to be
returned to Jamaica, were given detailed and asxadounsideration by the AIT. The
applicant erroneously relied upon a passage ikttiercement Instructions and
Guidance chapter of the Internal Guidance used&yBbrder Agency relating to
Immigration Offenders. The applicant was a persainié for deportation and in that
regard the appropriate passage from the guidartoeoes found at Chapter 53.1.3
which states:
"...the presumption is that the public intereshest by deportation, all relevant
factors in each case must be considered to sed@rttbis presumption is
outweighed. However, it will only be in exceptiomaicumstances that the
public interest in deportation will be outweighed".
This mirrored the terms of paragraph 364 of the ignation Rules.
[23] Whilst deportation may interfere to some exteith the family life of the
applicant, that interference arose primarily outhaf fact that deporting the applicant
and her children would inevitably disrupt the relaship between the children and
their grandmother, rather than interfering direatlyhe relationship between the
applicant and her children. Such interference, vaweavas proportionate in all the
circumstances of this case and was "necessargemacratic society...for the
prevention of disorder or crime”. (Article 8(2))h& applicant had failed to establish
that the AIT had erred in its decision making psscdNo exceptional circumstances

outweighing the presumption in favour of deportatimd been established. The

decision of the AIT should be affirmed.

3. Decision

[24] The Court has little difficulty in acceptinguoh of the content of the applicant's



written submissions, in so far as they relate éogéneral principles to be applied in
determining whether the decision to deport theiappt was proportionate. Much of
what is contained in the submissions is well kn@and established law. As they
narrate, it is not disputed that Article 8 is paially engaged; the applicant at least
having a family life with her children. In deternmig proportionality, the family
require to be treated as a unit and thus the @mlgdinks with their grandmother and
her children would also have to play a part indb&ncing exerciseBeoku-Betty
Secretary of State for the Home Departnienprg). In deciding whether the
deportation was necessary and served the legitianaie of public safety or the
prevention of crime and the protection of healtkeirs of Article 8(2), when set
against the primary Article 8(1) rights, an AIT uaes to bear in mind the criteria set
out in Boultif v Switzerlandsuprg andUnerv The Netherlandéuprg. Essentially,
the balancing exercise will include taking into @act the nature and seriousness of
the crime and, no doubt, the risk of repetitiortloem one hand and the ties of the
applicant and her family with each other and wité deporting and receiving
countries involved on the other.

[25] The AIT did take into account all the relevéattors in reaching their decision
on the applicant's appeal. On the one hand, thecapphad committed a serious
offence of being concerned in the supply of Clastrdgs; a crime which, having
regard to the havoc which heroin in particular weean Scotland's communities, is
regarded as particularly concerning in this counthough the applicant received a
relatively light sentence for the offence, it wéll a substantial one and, on the face
of things, the democratic interest of preventinggdabuse is weighted heavily in
favour of deporting foreign nationals who electrtdulge in this trade. It is clear that

this was a factor which did weigh heavily with hE in the balance (Determination,



para 23). In this connection, the Court does nogpicthat, as a generality, the
approach of the European Court of Human Rights 18dw this type of crime as
materially less weighty than the domestic Court$ Bnbunals. The cases quoted
(Amrollahiv Denmark(suprg; Mokraniv France(suprg andSezerv Netherlands
(suprg) deal mainly with a different situation, wher@erson's deportation will affect
members of his family unit who are citizens of tieporting country. They also
concern the situation where the family unit carydrd maintained by those citizens
departing the country of their own birth or natibtya

[26] It is clear that the AIT had regard to the laggmt's private life and her family life
with her children in the United Kingdom. The AlTrpaps went too far in stating, at
one point, that the applicant had family life after her arrest (para 23). But theTAl
did in fact consider the extent to which familyeliivas operating. In particular, they
had regard to the diminution in the applicant'sifailife following her incarceration.
At the time of the AIT decision, the applicant vather still held in Dungavel or had
just been transferred to Yarlswood, near Londome. I&d not been visited by the
children during her imprisonment and detentionaotand, although there appears to
have been a change after her transfer. The AIT tieiecorrect in describing the
applicant's family life at that time as "weak" (p&2). That family life, and any
private life, was also largely created at a timewthe applicant and the children
were overstayers.

[27] The AIT recognised that the children werenyiwith OE. Although they
acknowledged that they had "very little informateoout the children” (para 25),
they were aware and took account of the childremnigaa family life with OE and

her children as well as a limited life with the afjant (para 23). In short, the AIT did

approach the issue of family life by looking at tamily as a unit and not just from



the applicant's perspective. They took into acctlwmieffect of the applicant's
deportation, with the children, on the memberdat unit. They specifically
acknowledged the principles Beoku-Betty Secretary of State for the Home
Departmeni(suprg (para 31). They also took into account the diffies of resettling
in Jamaica . They did not apply a test of "extrdramdship” or of putting health
"seriously at risk", although they used these temsch come from policy DP5/96,
in describing what would not occur if the applicant the children were returned to
Jamaica (para 29). Rather, the AIT acknowledgetitiieae would be disruption but,
given the ages of the children, they consideretlttiey could re-adjust in what was,
after all, their place of birth and where they disal relatives.

[28] The applicant's position in relation to poliby5/96 is a baffling one. This is a
policy which the respondent would have been boorabhsider if it applied to a
given situation. It did not apply to the childreptsition, when the respondent made
the deportation decision, since the children hadatahat time, been in the UK for
seven years. Given that it clearly did not apgigrée is some force in the criticism
that the Lord Ordinary may have misunderstood tistipn when she required the
AIT to take it into account in their reconsiderati@ut it was because of the

Lord Ordinary's decision that the AIT did takenta account, yet still decided that the
deportation should occur having regard to the applis criminal conviction. As the
AIT reasoned, it would be very odd if a long pris@antence for a serious crime had
the practical effect of bringing the policy intaplto prevent the person sentenced
from being deported (i.e. if by the end of the sant the period that the children had
been in the UK was then over seven years). Thaagmpls contention is that, even
although the policy had no application at the twhéhe respondent's decision, time

having expired by the time of the AIT's decisidre AIT had to remit the matter back



for the respondent to apply a policy that was pgiliaable when the decision was
taken in the first place. The Court does not agrgle such an approach and the case
guoted [A (Mauritius)v Secretary of State for the Home Departn{snprg) does

not support it. The only policy which required t® @onsidered was one applying at
the time of the relevant decision. The policy whieds in force, and which the
respondent did apply, was the guidance that itomhgin "exceptional

circumstances" that the presumption that deportatias in the public interest was
displaced (i.e. Immigration Rules para 364).

[29] The Court does not consider that there isinngnsistency in the approaches of
the AIT or the respondent in dealing with the apggions of the applicant and the
children. The respondent was bound to take a decigbon the applicant's appeal
when that appeal was made. It is clear that thgoreent had some information about
the children at that time, although the extenbhat information is unclear (the
decision was not produced). When the applicantappeagainst the decision to make
a deportation order, the AIT required to deterniireg appeal. It was a matter for the
applicant to decide the extent of the evidence wklte wished to lead in support of
her contention that her private and family life \Wbbe interfered with. It was not for
the respondent, at that stage, to institute furthegstigations into that matter. It is
clear that the applicant presented very little infation to the AIT, presumably
advisedly so. The applicant was legally represeatdle hearing and,
notwithstanding possible constraints on funding, sbuld have produced detailed
statements on the then family life of the childreh.ondon. For whatever reason, she
did not do so. The AIT decision had to be takerthenbasis of the evidence adduced.
[30] In due course, when the children applied &vie to remain, the respondent was

bound to take a new decision on their applicatitins.worthy of note that the



respondent’s decision letter of 30 June 2009 cortaribat OE had failed to appear
for interview with the children in connection witheir earlier representations on the
proposed deportation of the children. When OE alppean the children's behalf
against the respondent's refusal to grant leaventain, the AIT were bound to take
another separate decision in that appeal. Theyrezljto do so based on the evidence
then produced. This included the oral testimon@E&t It is clear that this evidence
was more detailed and wide ranging than that befeIT which determined the
applicant's appeal. Curiously, and presumably agadunsedly, there was no evidence
in the children's appeal, even by way of writteatesinent, from the applicant.
However, it is interesting to note that the AlTereied much of OE's evidence. The
AIT did not accept that the children had been bvim family with OE other than

from the time of the applicant's arrest. The Alhsidered that, upon her release, the
children would go back to living with the applicantherever she chose to live,
including Jamaica if deported. Having considereddiidence presented, the AIT
again held that removal to Jamaica, along withagiyaicant, would not amount to a
disproportionate interference with private or fantife. The decisions of both the
respondent and the AIT have been consistent amiffirculty arises in that regard.
[31] It follows that the Court does not consideatthny error of law has been
identified in the Determination of the AIT whichregidered the applicant's appeal. It
does not consider that there is a real prospesi@fess on an appeal. This application
for leave to appeal must therefore be refused.

[32] Finally the Court should observe that, durihg course of the oral submissions,
the applicant sought to blame the respondent fobnnging the recent developments
in relation to the children's applications to thgeation of the Court earlier. It was

said that the Court should have berated the regminds would, it was said, have



occurred in times past. There is no doubt thatéspondent should have brought
matters to the Court's attention earlier. The exgdian for failing to do so, which
related to data protection, was a poor one. BuCihwrt is tolerably certain that the
actions taken in relation to the children's appiccawould have been well known to
the applicant herself, at least if she had, ataised, a significant family life with
them. Whatever the knowledge of her agents andssbat particular times, the
applicant was in an equal, if not better, positoaraw these matters to the attention

of the Court.



