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Lord Justice Stanley Burnton:

Introduction

1.

This is an appeal by the Home Secretary from thdgment of Bean J given on 30
November 2007 in which he held that it had beemlamse of process and unlawful
for the Secretary of State to have refused to gi@arthe Respondent refugee status
and 5 years’ leave to remain in this country ongraund that he constitutes a danger
to the community within the meaning of article 33lee 1951 Convention relating to
the Status of Refugees and section 72 of the Nattgnimmigration and Asylum Act
2002.

This case also raises the question of the comfpitibf section 72 with the Asylum
Convention. That issue has not been argued bef the present hearing. It has
also been raised in the caseNalreu, EN (Serbia) v Secretary of Sate for the Home
Department in which permission to appeal has been granted, ianwdas agreed
between the parties to the present appeal thaeifSecretary of State for the Home
Department’s appeal succeeded on the issue of alfys®cess, the hearing by the
Court of Appeal of other issues should be stood tivee heard immediately after the
appeal in that case.

After hearing the submissions of Mr Jay QC on blebalthe Home Secretary, we
informed the parties that the appeal would be dised for reasons that would be set
out in the Court’s written judgments. These arerggsons for dismissing the appeal.

The relevant Convention and statutory provisions

4.

It is easier to understand the issues in this c¢hdefirst refer to the pertinent
Convention and statutory provisions.

Articles 1 and 33 of the Convention relating to 8tatus of Refugees, as amended (in
effect) by the 1966 Protocol relating to the StaitiRefugees are, so far as relevant,
as follows:

Article 1. Definition of the term "refugee”

A. For the purposes of the present Convention, teéren
“refugee” shall apply to any person who:

(2) owing to well-founded fear of being persecutedreasons
of race, religion, nationality, membership of atjgalar social
group or political opinion, is outside the countof his

nationality and is unable, or owing to such feamumnwilling to

avail himself of the protection of that country; who, not
having a nationality and being outside the couofrlgis former
habitual residence, is unable or, owing to such fsainwilling

to return to it.

Article 33. Prohibition of expulsion or return (foeilement")
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1. No Contracting State shall expel or return Qudér") a
refugee in any manner whatsoever to the frontiétsratories
where his life or freedom would be threatened aroant of his
race, religion, nationality, membership of a patac social
group or political opinion.

2. The benefit of the present provision may notyéner, be
claimed by a refugee whom there are reasonablendsotor
regarding as a danger to the security of the cguntwhich he
is, or who, having been convicted by a final judgemof a
particularly serious crime, constitutes a danger tte
community of that country.

6. Section 72 of the Nationality, Immigration and Asyl Act 2002, so far as is relevant,
is as follows:

Section 72 Serious criminal

(1) This section applies for the purpose of thestarction and
application of Article 33(2) of the Refugee Convent
(exclusion from protection).

(2) A person shall be presumed to have been cawiby a
final judgment of a particularly serious crime aodconstitute
a danger to the community of the United Kingdorndfis—

(a) convicted in the United Kingdom of an offenaad

(b) sentenced to a period of imprisonment of astldeo
years.

(3) A person shall be presumed to have been cawiby a
final judgment of a particularly serious crime aodconstitute
a danger to the community of the United Kingdom if—

(@) he is convicted outside the United Kingdom of a
offence,

(b) he is sentenced to a period of imprisonmendtoeast
two years, and

(c) he could have been sentenced to a period of
imprisonment of at least two years had his conmicbeen a
conviction in the United Kingdom of a similar offen

(4) A person shall be presumed to have been cawiby a
final judgment of a particularly serious crime aodconstitute
a danger to the community of the United Kingdom if—

(a) he is convicted of an offence specified by oroethe
Secretary of State, or
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(b) he is convicted outside the United Kingdom of a
offence and the Secretary of State certifies tih&is opinion
the offence is similar to an offence specified Iogen under
paragraph (a).

(5) An order under subsection (4)—
(a) must be made by statutory instrument, and

(b) shall be subject to annulment in pursuancerefalution
of either House of Parliament.

(6) A presumption under subsection (2), (3) ortf¥ a person
constitutes a danger to the community is rebuttddylethat
person.

(8) Section 34(1) of the Anti-terrorism, Crime aBécurity Act
2001 (c. 24) (no need to consider gravity of feathweat of
persecution) applies for the purpose of considevihgther a
presumption mentioned in subsection (6) has bdaurttes as it
applies for the purpose of considering whethercdatB3(2) of
the Refugee Convention applies.

(9) Subsection (10) applies where—

(a) a person appeals under section 82, 83 or 1@HioAct

or under section 2 of the Special Immigration Appea
Commission Act 1997 (c. 68) wholly or partly on tye@und
that to remove him from or to require him to leabve
United Kingdom would breach the United Kingdom’s
obligations under the Refugee Convention, and

(b) the Secretary of State issues a certificatet tha
presumptions under subsection (2), (3) or (4) applyhe
person (subject to rebuttal).

(10) The adjudicator, Tribunal or Commission hegritihe
appeal—

(&) must begin substantive deliberation on the alppy
considering the certificate, and

(b) if in agreement that presumptions under submedR),
(3) or (4) apply (having given the appellant an apgnity
for rebuttal) must dismiss the appeal in so fait aslies on
the ground specified in subsection (9)(a).

7. Paragraphs 327 to 352 of the Immigration Rules @96) govern applications for
asylum under the Refugee Convention. The provisiohgaragraph 334 as they
applied at the material time were as follows:
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An asylum applicant will be granted asylum in thaited
Kingdom if the Secretary of State is satisfied that

() he is in the United Kingdom or has arrived apat of
entry in the United Kingdom; and

(i) he is a refugee as defined by the ConventioRrotocol;
and

(iii) refusing his application would result in hibeing
required to go (whether immediately or after tmeetilimited

by an existing leave to enter or remain) in breathhe
Convention and Protocol, to a country in which lfis or
freedom would be threatened on account of his race,
religion, nationality, political opinion or membéip of a
particular social group.”

8. Sections 1 and 2 of the Asylum and Immigration Agpé\ct 1993 provide:
1. In this Act—
‘the 1971 Act’ means the Immigration Act 1971 ;

‘claim for asylum’ means a claim made by a persehether
before or after the coming into force of this sea}ithat it
would be contrary to the United Kingdom's obligasounder
the Convention for him to be removed from, or reedito
leave, the United Kingdom; and

‘the Convention’ means the Convention relatinghi® $tatus of
Refugees done at Geneva on 28th July 1951 andthecBl to
that Convention.

2. Nothing in the immigration rules (within the nnézg of the
1971 Act) shall lay down any practice which woukldontrary
to the Convention.

9. Reference should also be made to Part 5 of the 20802 which contains the
provisions as to appeals from decision of the Sapreof State to the Asylum and
Immigration Tribunal.

The facts

10. TB was born in Jamaica on 23rd December 1977. ¥8edirived in this country on
21 October 1998. According to the Home Secretdstter of 6 June 2006, he was
found to be in possession of 17 packages of cagnhabi this is disputed by him. He
was refused leave to enter and removed on 24 QclG9sS.

11. In November 1999 he again arrived in the UK. He vedgsed leave to enter but was
granted temporary admission. Two days later hecaloled. He was subsequently
arrested for supplying Class A drugs.
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12.

13.

14.

15.

16.

17.

18.

19.

In June 2001 TB met and began a relationship walma Ahmad, a dual British and
Irish national. In November 2002 their daughteicial was born.

On 1st August 2003 he pleaded guilty at the CrownrCat St Albans to the drugs
supply offence and also to a breach of bail, andl1dth October 2003 he was
sentenced to a total of four years and three mbimtiggisonment. That sentence was
reduced on appeal to a total of three years anchteths.

On 12 August 2004 The Nationality, Immigration amsylum Act 2002
(Specification of Particularly Serious Crimes) Qr@®04, made on 20 July 2004,
came into force. It specified, among others, tHermfe of supplying Class A drugs,
i.e. the offence to which TB had pleased guilty,tfee purposes of section 72(4)(a) of
the Nationality, Immigration and Asylum Act 2002.

On the same date as it came into force TB ma#atoha.

By letters dated 24th August and 28th September2@@e Secretary of State

signified his intention to make a deportation ordgainst the Respondent. On 25th
February 2005 TB claimed asylum and also allegatiiils removal would constitute

a breach of his human rights under Articles 2, @ &mof the European Convention on
Human Rights. On 6th April 2005 the Secretary dadt&trefused both claims. The
decision letter did not refer to section 72 andrtl contend that TB was a danger to
the community; it did not contend that by virtue l@é criminal conduct he was

excluded from the benefit of Article 33.1 of theyRsn Convention. It rejected the

claim for asylum and the human rights claim ondhgunds that his claims were not
credible, and that in any event there would beea risk to him on return, and the

interference with his private and family life wassiified under Article 8.2.

On 21st April 2005 TB appealed to the Asylum andnigration Tribunal against the
decision to refuse asylum and the rejection ohlisian rights claim. Before Bean J it
was accepted on behalf of the Secretary of Statethie Tribunal’s jurisdiction must
have arisen under section 82(2)(a) of the Natibn&imigration and Asylum Act
2002 (appeal against refusal of leave to remaind) s&ttion 82(2)(j) (appeal against
an intended deportation order). Before this CdJdrtJay said that the jurisdiction had
arisen under section 82(2)(g) (removal of persohs are unlawfully in the United
Kingdom), but it is irrelevant to the present issueler which paragraph of subsection
(2) the jurisdiction arose.

The hearing took place before Immigration Judged@ob on 22nd August 2005.
Both TB and the Secretary of State were represeiedsurprisingly, in view of the
terms of the decision letter of 6 April 2005, tlssue, subsequently raised by the
Secretary of State in correspondence, whether lagore of the Respondent’s
conviction and sentence in the Crown Court he wdaragger to the community and
excluded from the protection of the Refugee Corieenby Article 33.2 was not
raised. Section 72 of the 2002 Act and the presiamit creates were not mentioned.

Mr Jay QC has been unable to give any reason #opothission of any reference to
Article 33.2 or to section 72 of the 2002 Act inher the decision letter or on the
appeal, and | infer that it was due either to latkesources or to a failure to exercise
proper care (perhaps due to a lack of resourcethjeirconsideration and preparation
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20.

of the Secretary of State’s case. There is no basis finding that the omission was
deliberate.

By her reserved determination promulgated on 12{te&Snber 2005, the Immigration
Judge allowed TB’s appeal on both Refugee Convenand Human Rights
Convention grounds. She accepted his evidencehitdife would be in danger if he
were returned to Jamaica, and found that his dafpont would infringe his rights
under all three Convention Articles on which haeebl In relation to his criminal
conviction, her determination included the follogin

101. | also consider the notice of intention topaké
paragraph 364 of HC 395 and note that the publerést must
be balanced against the factors as set out in goriag64.

102.  With regards to age, the Appellant is a youman

aged 28, he has spent approximately six yearseitd. With

regards to his strength of connections with the hiKhas a
well-settled family life and his wife and daughtere

British/Irish nationals.

103. | note the Appellant's personal history imthg his
character, conduct and employment records. To wéhl the
last first, the Appellant has not been able to waorthe UK and
has | consider truthfully stated to the court that has not
worked. He cares for his family and daughter durithg
daytime whilst the child’s mother is at work. | \aothe
information provided to the court in respect of ttr@minal
proceedings that the Appellant is previously of djabaracter.
| note his conduct in prison, namely that he uraéeta number
of courses which he completed successfully, he #dsted
negative for drugs which were conducted on a rantasis, |
also note his own evidence that since coming ouirigbn he
has not been involved in any further criminal pextags. |
also note his time in prison and his achievementshis
personal development whilst there.

104. ... the Appellant and his family are now réeahiafter

the Appellant had completed his prison sentence arel
continuing to lead a family life in the best semdehe word.
For him to be deported would be to place him int@ason of
grave danger.

105. | also note the caseMgrt v SSHD [2005] EWCA Civ
832 which decides that even though a serious office desen
committed such as the supplying of drugs the daport does
not necessarily have to be upheld if there is fariié in the
United Kingdom. In that case, the Appellant wagl dai have
committed an extremely serious criminal offence \was
responsible for the supply of controlled drugs aadtenced to
a period of nine years’ imprisonment and the ser@aeflects
the serious (sic) of his sentence. In the caserbefe, whilst
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the Appellant has not attempted to minimise hisliexar
activities, | conclude from paragraph 4 ®ofert that the

Appellant’'s sentence which was far less also refléte nature
of his offence and how it was viewed by the conrséntencing
him. | do not minimise his activities which wereuoa up in

the drug scene but | conclude that he did not acévents
which were so serious that nothing but deportationld be a
response. | consider it is, here, an inappropregponse.

21. The Secretary of State did not seek to have thaside reconsidered or set aside. In
accordance with the normal policy of the Home Secye as a person with refugee
status, TB should have been given 5 years’ leaveetoain. However, on 25th
January 2006 the Secretary of State wrote to thienaht's solicitors in the following
terms:

| am writing in connection with your above namewiai whose
appeal to the Asylum and Immigration Tribunal wilsveed
on both asylum and human rights grounds on 2ndeSesr
2005. The AIT found your client to be a refugee dsityou will
know Article 33(2) of the Refugee Convention allcavparty to
the Convention to expel a refugee who “having bemmvicted
by a final judgment of a particularly serious cricunstitutes a
danger to the community of that country.” You wik aware
that on 1st August 2003 Mr [B] was convicted of rnagi
knowingly involved in the supply of heroin and dtamocaine
for which he was eventually sentenced to 3 yeatdsSamonths’
imprisonment.

Section 72(2) of the Nationality Immigration andyAsn Act
2002 provides that such a person will be presurméve been
convicted by a final judgment of a particularly iees crime
and to constitute a danger to the community ofUKeif he is
convicted in the UK of an offence and sentenced period of
imprisonment of at least two years. This clearlyears your
client. The presumption that your client constisutedanger to
the community of the UK is rebuttable, see sectid(6).

| am therefore writing to invite you to supply aayidence you
wish to put forward on behalf of your client reldt the
presumption set out in section 72(2). You have | uddith

February 2005 to do this. Once we have received seply, or
on 24th February 2005 if you do not reply by thes will

decide whether Article 33(2) applies to Mr [B]. Wil inform

you of our decision in this matter. Whatever dexisive reach
under Article 33(2), we are not seeking to removedeport
your client from the UK in breach of his rights @ndthe
ECHR.

22. TB’s solicitors replied by letter dated 22 Febru2f06. They contended that for the
Secretary of State to raise an issue under al@lef the 1951 Convention when it
had not been raised at or before the appeal hearasy“an abuse of process and
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23.

24,

power by the SSHD”; in addition, they referred talaelied upon the findings of the
Immigration Judge.

Nonetheless, by letter dated 6 June 2006 the Segref State informed TB's
solicitors that she had decided that Article 33({he Refugee Convention applied to
TB; she refused asylum and leave to enter and refoaithe five-year period which
TB sought and decided that he was entitled to teargcadmission only. That last
aspect of the decision, namely the grant of nohealiscretionary leave to remain but
temporary admission, became unsustainable wherCthet of Appeal delivered
judgment inR (S) and Others v the Home Secretary [2006] EWCA Civ 1157, [2006]
INLR 575, the Afghan Hijackers case, on 4th AugR@6. As a result, the Secretary
of State has granted TB periods of discretionagyéefor up to six months at a time.

The practical consequence of the Secretary of 'Stdéxision in her letter of 6 June
2006 is that instead of the 5 years’ leave to reant@aiwhich he was entitled on the
basis of the Immigration Judge’s determination, i@ been granted only 6 months’
discretionary leave; and if he wishes to remaire ter will have regularly to apply for

an extension of that leave. The Secretary of Saatepts that as a result TB is
disadvantaged in comparison with what his situatimuld have been if he had been
granted 5 years’ leave to remain.

The contentions of the parties

25.

26.

For the Secretary of State, Mr Jay submitted:

(@) Section 72 does not require the issue of a catdicinder sub-section (9) on
these particular facts. Had Parliament’s intenti@en that the Secretary of
State must issue a certificate for the purposeanofppeal to the AIT, the
wording of section 72(9) and (10) would have bedfernt.

(b)  The decision of the Secretary of State to rely ectisn 72 is amenable to
judicial review, not merely as to the merits of thecision as to whether the
convicted person is a danger to the community lsat as to the timing of the
decision itself.

(c) The Immigration Judge had not made a finding oragraph 334(iii) of HC
395.

For TB, Mr Manijit Gill QC and Miss Rothwell subned that it was unlawful for the

Secretary of State to seek to apply Article 33.8 aaction 72, (assuming it to be
compatible with the Refugee Convention), in thewmstances of this case. Among
other submissions, they contended that the Segret&8tate was bound to honour the
decision of the Immigration Judge, and that hegnafit to invoke those provisions
was inconsistent with her duty.

The decision of the Judge

27.

In his admirably cleaex tempore judgment, Bean J held that the decision of the
Secretary of State was an abuse of the processpfli@ples requiring finality in
litigation, and that a party should not be vexeiéyexemplified byHenderson v
Henderson (1843) 3 Hare 100 andohnson v Gore Wood [2002] 2 AC 1, are
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applicable in public law as in private law. Just agplicants in asylum and
immigration cases are required to put forward ladl matters on which they rely by
the “one-stop” warning which they are given, so tmihe Secretary of State bring
forward his entire case when an applicant appealset AIT. Otherwise, the applicant
is relegated to seeking judicial review of the $tamy of State’s decision to invoke
Article 33.2 and section 72, which, as Mr Jay (véppeared before the Judge as he
appeared before this Court) realistically accepted a less advantageous remedy
which would make it more difficult for him to suam Accordingly, the Judge held
that the Secretary of State’s decision had beeswdnl.

Discussion

28.

29.

30.

In my judgment, to a significant extent the Secaretd State’s arguments have placed
too much importance on section 72. It has always lmpen to the Secretary of State
to contend that an applicant for asylum was exaudem the protection afforded by
Article 33.1 because he had been convicted of &cparly serious crime and
constituted a danger to the community of this cgunBubsections (2) and (3) in
effect define a crime that has been the subje@ séntence of imprisonment of at
least 2 years as particularly serious, in the azseubsection (3) with the added
requirement where the conviction is a foreign ahef the crime would have been
punishable by imprisonment of at least 2 yearhéir¢ had been a conviction for a
similar offence in this country. Subsection (4)hauises the Secretary of State to
define offences as particularly serious and tofgetfiat a foreign conviction is for an
offence similar to such an offence. Subsections (@) and (4) create a rebuttable
presumption (see subsection (6)), where the apylibas committed an offence to
which they apply, that he constitutes a dangehéocommunity. Subsections (9) and
(10) make provision for certification and procedhbefore the Tribunal.

Given the general wording of subsection (1), | at¢kat the presumptions are to be
applied generally, both by the Secretary of Stateerwmaking a decision on an
application for asylum and by the Tribunal on tleating of an appeal. (For present
purposes, it is unnecessary to consider proceediafyge the Special Immigration
Appeals Tribunal separately.) In my judgment, omice facts giving rise to the
statutory presumptions have been established, itldvbe an error of law for an
Immigration Judge to fail to apply a presumptioguieed by the section, irrespective
of whether or not the Secretary of State had issuegrtificate under subsection
(9)(b). Indeed, Mr Jay accepted that there has heestatutory certificate in this case.
The only effect of a certificate is to require fhebunal to address the certificate and
any issue as to the rebuttal of the presumptiodaoigerousness at the beginning of
the hearing of the appeal. | assume that the ioatef is of greater value where the
conviction relied upon is outside the United KingdoAn appellant may seek to
displace the certificate by showing that he hasimédct been convicted of a relevant
offence or to rebut the presumption of dangerousbgsestablishing that he does not
in fact constitute a danger to the community.

This demonstrates that it was open to the SecretaBtate to seek to establish that
Article 33.2 applied to TB on the hearing of hispagl; and it was open to the
Secretary of State to seek to appeal the deterimmat the Immigration Judge on the
ground that in failing to apply the statutory pnemation she erred in law. She did not
do so, and it is not easy to see why, if she isndoly the Immigration Judge’s

decision, she should be able to take the same pobrgequently. | asked Mr Jay why,
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31.

32.

33.

34.

if she can take the Article 33.2 point after an eade determination by an

Immigration Judge, she could not take any othentpander the Refugee Convention
after an adverse determination, and | do not thmkvas able to provide a satisfactory
answer. | see no basis on which it could be saitigbction 72 confers on Article 33.2
any special status that enables that provisioreteeled upon when others cannot.

Moreover, the Immigration Judge considered, ashslteto, whether TB’s criminal

conviction justified interfering with his Article 8ghts. She held that it did not. Her
findings, set out in paragraphs 101 to 104 of retemnination, are inconsistent with
his constituting a danger to the community. Itvglent, therefore, that if section 72
and Article 3.2 had been raised before her, sheldvbave held that the statutory
presumption of dangerousness had been rebutted.

As a matter of principle, it cannot be right forethlome Secretary to be able to
circumvent the decision of the IAT by administratigecision. If she could do so, the
statutory appeal system would be undermined; indeed case such as the present,
the decision of the Immigration Judge on the apgibe of the Refugee Convention

would be made irrelevant. That would be inconsistéth the statutory scheme.

The principle that the decision of the Tribunalbmding on the parties, and in
particular on the Home Secretary, has been condligstepheld by the Courts. IR
(Mersin) v Home Secretary [2000] EWHC Admin 348, Elias J said:

In my opinion there is a clear duty on the SecyetdrState to
give effect to the Special Adjudicator's decisiBmen if he can
refuse to do so in the event of changed circumstamr

because there is another country to which the egmiican be
sent, there is still a duty unless and until thiatasion arises. It
would wholly undermine the rule of law if he coustmply

ignore the ruling of the Special Adjudicator with@ppealing
it, and indeed Mr. Catchpole [counsel for the HdBeeretary]
does not suggest that he can. Nor in my opinionidcte

deliberately delay giving effect to the ruling ihet hope that
something might turn up to justify not implementinglin my

judgment, once the adjudicator had determined pipdication

in the applicant's favour, the applicant had atrighbe granted
refugee status, at least unless and until thereamasange in
the position.

In R (Boafo) v Home Secretary [2002] EWCA Civ, [2002] 1 WLR 44, Auld LJ said at
[26] in a judgment with which the other membershedf Court of Appeal agreed, “...
an unappealed decision of an adjudicator is bindimghe parties.” I'R (Saribal) v
Home Secretary [2002] EWHC 1542 (Admin), [2002] INLR 596, Mosesaid:

17. The decision imx parte Boafo demonstrates an important
principle at the heart of these proceedings. Theresary of
State is not entitled to disregard the determimatbthe IAT
and refuse a claimant’s right to indefinite leaverémain as a
refugee unless he can set aside that determinatipn
appropriate procedure founded on appropriate egilen
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35.

36.

37.

38.

Of course, different considerations may apply witaeze is relevant fresh evidence
that was not available at the date of the hearmga change in the law, and the
principle has no application where there is a ckangircumstances or there are new
events after the date of the decision: see AulthlBbafo at [28]. But this is not such
a case.

The judge described the attempt by the SecretaBtait to raise the section 72 issue
after the Immigration Judge’s decision and to refieave to enter and to remain as an
abuse of process. That is an expression normalgrved for abuses of the process of
the courts. The Secretary of State’s action mightéstigated as an abuse of power,
but | would prefer to avoid pejorative expressiaofs uncertain denotation and
application and to hold simply that the Secretdr$iate was bound by the decision
of the Immigration Judge and that her subsequdrirawas unlawful on the ground
that it was inconsistent with that decision. Itidals that the judge’s conclusion was
correct. The Home Secretary is bound to grant Td8l¢lave to remain to which the
Immigration Judge’s decision entitled him.

| would finally mention two matters. First, Mr Géind Miss Rothwell accept that the
presumptions in section 72(2), (3) and (4) as tatvdonvictions are of “particularly
serious” crimes are irrebuttable. This is, | assuberause subsection (6) provides
only that the presumption of dangerousness in teabsections is rebuttable, and, to
use the Latin maximexpressio unius est exclusion alterius. | have assumed that this is
correct, notwithstanding that the words in paresgisein subsection (9)(b) are
unqualified.

Secondly, the Secretary of State’s decision ofre 2006 may well have been legally
defective on an additional ground. Having considdlee matters relied upon by TB
as rebutting the statutory presumption, she stated:

. the Secretary of State considers there to beonaide
grounds for regarding your client to be a dangerthe
community, ...

As Mr Jay accepted, Article 33.2 distinguishes leetmvexclusion from the benefit of

Article 33.1 on the ground of danger to the seguwftthe country in which he is and

exclusion on the ground of conviction of a partarilyl serious crime and danger to the
community. In the former case, it is sufficienttthlaere are reasonable grounds for
regarding the refugee as a danger to securityhenldtter case, the refugee must in
fact have been convicted of a particularly seriousie and must in fact constitute a
danger to the community. It was therefore insuéintifor the purposes of Article 33.2

for the Secretary of State to consider only thardhwere reasonable grounds for
regarding TB to be a danger to the community.

Lord Justice Rix

39.

| agree.

Lord Justice Thorpe

40.

| also agree.



