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(1) The automatic citizenship provisions of section 320 of the Immigration and Nationdity
Act, 8 U.S.C. § 1431 (1994), as amended by the Child Citizenship Act of 2000, Pub. L.
No. 106-395, 114 Stat. 1631 (“CCA™), are not retroactive and, consequently, do not apply
to an individua who resided in the United States with his United States citizen parents as
alawful permanent resident while under the age of 18 years, but who was over the age
of 18 years on the CCA effective date.

(2) Therespondent, who resided in the United States with his United States citizen adoptive
parents as a lawful permanent resident while under the age of 18 years, but who was
over the age of 18 years on the CCA effective date, isindigible for automatic citizenship
under section 320 of the Act.

FOR RESPONDENT: Nora E. Norman, Esguire, Huntsville, Texas
AMICUS CURIAE!: Thomas E. Moseley, Esquire, Newark, New Jersey

FOR THE IMMIGRATION AND NATURALIZATION SERVICE: Jeffrey L. Romig,
Appellate Counsel

BEFORE: Board En Banc: SCHMIDT, HURWITZ, VILLAGELIU,

GUENDELSBERGER, MATHON, GRANT, MOSCATO, MILLER,
BRENNAN, OSUNA, and OHL SON, Board Members. Concurring Opinions:
DUNNE, Vice Charman; joined by SCIALABBA, Acting Chairman;
HOLMES, FILPPU, COLE, and JONES, Board Members, ESPENOZA,
Board Member. Concurring and Dissenting Opinion: ROSENBERG, Board
Member.

GRANT, Board Member:

Inadecision dated May 4, 2000, the Immigration Judge found the respondent
deportable under section 241(a)(2)(A)(iii) of the Immigration and Nationality
Act,8U.S.C. 81251(a)(2)(A)(iii) (1994), asan alien convicted of an aggravated

1 This Board acknowledges with appreciation the thoughtful arguments raised in the brief
submitted by amicus curiae.
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felony, and under section 241(a)(4) of the Act, 8 U.S.C. § 1251(a)(4) (1988),?
as an alien convicted of a crime involving moral turpitude. Finding the
respondent ineligible for relief from deportation, the Immigration Judge
ordered him deported from the United States to Mexico. The respondent has
appeded. Ora argument was heard in thismatter on April 26, 2001. The appedl
will be dismissed.

|. BACKGROUND

The facts of this case are undisputed. The respondent was born on
December 25, 1960, in Mexico. On April 15, 1968, he was adopted by his
paternal grandparents. His adoptive father is a United States citizen by birth.
His adoptive mother, who died in 1994, was a lawful permanent resident. He
entered the United States on or about July 27, 1972, as a lawful permanent
resident. On October 25, 1989, the respondent was convicted of aggravated
sexual assault of achild and voluntary manslaughter, for which offenses hewas
sentenced to imprisonment for 35 years and 20 years, respectively. Based on
these convictions, the Immigration and Naturalization Service issued an Order
to Show Cause and Notice of Hearing (Form 1-221) on April 10, 1990, alleging
that the respondent was deportable.

At his deportation hearing, the respondent denied alienage, claiming that he
was eligible for a certificate of citizenship under section 322(a) of the Act,
8U.S.C. §1433(a) (1994). Proceedingswere adjourned threetimesto givethe
Serviceanopportunity toadjudicatetherespondent’ sApplicationfor Certificate
of Citizenship (Form N-600), which the record reflects he filed on April 30,
1997. On May 24, 1999, the Service denied the respondent’s application
because he was over the age of 18 at thetime it wasfiled.

The respondent then claimed to have acquired citizenship under section
301(g) of the Act, 8 U.S.C. § 1401(g) (1994). The Immigration Judge
concludedthat the respondent neither acquired citizenship under section 301(g)
of the Act nor derived citizenship under section 322(a) of the Act. Having
determined that alienage was established, the Immigration Judge found the
respondent deportable as charged and ordered him deported from the United
Statesto Mexico. This appeal followed.

1. ISSUES ON APPEAL

On appeal, the respondent contends, as he did at the deportation hearing, that
heis eligible for a certificate of citizenship under section 322 of the Act and

2 Section 241(a)(4) of the Act was revised and redesignated as section 241(a)(2)(A)(ii) of
the Act by section 602(a) of the Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat.
4978, 5077-80.
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that he acquired citizenship under section 301(g) of the Act. In response, the
Service concurswith the Immigration Judge’ s decision and urges usto adopt that
decision. Wewill address each issuein turn.

First, section 322(a), as it was in effect at the time the respondent filed his
Application for Certificate of Citizenship, clearly stated that anindividua must
be under 18 years of age at the time the applicationfor such certificateisfiled
by the citizen parent of the individual. Similarly, the regulation set forth at
8 C.F.R. 8§ 322.2(a) (1997) clearly states that “a child on whose behalf an
application for naturalization has been filed . . . must: (1) Be unmarried and
under 18 years of age, both at the time of application and at the time of
admissionto citizenship....” Intheinstant case, therespondent did not filehis
N-600 application until April 1997, when he was 36 years old.

Second, we concur with the Immigration Judge that the respondent did not
acquire United States citizenship under section 301(g) of the Act, because that
provision requires that the child be born of aUnited Statescitizen. Thereisno
indication that this section applies to an adopted child such as the respondent.

The respondent’ s appeal would have been promptly dismissed but for the
recent enactment of the Child Citizenship Act of 2000, Pub. L. No. 106-395,
114 Stat. 1631 (“CCA”). Depending on the effect given to the CCA’s
amendment of section 320 of the Act, 8 U.S.C. § 1431 (1994), pertaining to
automatic acquisition of citizenship by foreign-born children adopted by United
States citizens, the respondent may or may not be deemed to have acquired
United States citizenship at the time of his admission as a lawful permanent
resident. We therefore turn to consideration of thisissue?

As a preliminary matter, we recognize that shortly after we heard oral
argument in this case, the United States Court of Appealsfor the Fifth Circuit
ruled that the CCA did not act to retroactively confer citizenship upon
individuals such asthe respondent in this case. See Nehme v. INS, 252 F.3d
415 (5th Cir. 2001); accord Hughes v. Ashcroft, 2001 WL 699357 (9th Cir.
2001). Because this case arises withinthejurisdiction of the Fifth Circuit, the
decisionin Nehme is binding regarding our specific holding inthiscase. See
Matter of Anselmo, 20 1&N Dec. 25 (BIA 1989). Nevertheless, because this
issue will inevitably arise outside the Fifth Circuit, we proceed, in the interest
of establishing auniform nationwiderule, to set forth our independent analysis
of thisissue*

3 For purposes of clarification, we note that the pre-CCA sections 320 and 321 of the Act

were not implicated in this case because neither of the respondent’s adoptive parents

became United States citizens through naturalization.

4 The parties have each filed a supplementa brief with regard to the Fifth Circuit’ sdecision

in Nehme v. INS, supra. The Service argues that the decision is binding on the disposition

of this case. The respondent contests this, arguing that the present case is distinguishable
(continued...)
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We also recognizethat, sincewe heard oral argument in this case, the Service
has issued an interim rule implementing Title | of the CCA. Children Born
Outside the United States; Applications for Certificate of Citizenship, 66 Fed.
Reg. 32,138 (2001). Consistent with our decision in this case, the
Supplementary | nformation section specifically providesthat Titlel of the CCA
does not apply to foreign-born children who are 18 years or older on
February 27, 2001. 66 Fed. Reg. at 32,139. The interim rule at 8 C.F.R.
8 320.2(a)(2) provides that individuals must meet all statutory requirements,
including the age requirement, on or after February 27, 2001, to be eligiblefor
citizenship under section 320 of the Act. 66 Fed. Reg. at 32,144. Becausethe
Board has independently reached the same conclusion as the Service, we need
not address the issue, raised at oral argument, whether Service regulations
interpreting astatutory provision arebinding onthisBoard. Wedo not sharethe
concerns expressed in the separate opinion of Board Member Rosenberg that
the Service's actions in promulgating this regulation suggest an “inherent
conflict” between its status as both a rule-making agency and a litigant before
this Board, and that such actions call into question the integrity of our
quasi-judicial role. See8C.F.R. 83.1(g) (2001). The Service'smotionto hold
these proceedings in abeyance pending the publication of its regulations
implementing Title | of the CCA will be denied as moot.

[1l. CHILD CITIZENSHIP ACT OF 2000

InTitlel of the CCA, Congressreplaced the automatic citizenship provisions
set forth informer sections 320 and 321 of the Act, 8U.S.C. §8 1431 and 1432
(1994), with amore generous provision now codified at section 320 of the Act.
Section 321 of the Act was repealed. With these amendments, Congress
intendedto “ streamline” automatic citizenship for children born abroad who are
subsequently adopted by a United States citizen parent, or at |east one of whose

4(...continued)

from Nehme because the respondent here isthe adopted child of a United States citizen by
birth, the precise category of individuas that Congress intended to benefit by enacting the
CCA. The respondent in Nehme, by contrast, was the biological child of a father who
subsequently became anaturdized citizen. The respondent further arguesthat the legidative
history of the CCA clearly shows an intent to have a retroactive benefit in favor of
individuds in the respondent’ sposition. In response, we see nothing in thetext of the CCA’s
amendments to the Act, particularly revised section 320, that would differentiate between
the adopted children of United States citizens at birth and the biological children of foreign-
born parents who later naturalize. Both are covered within the scope of this provision.
Regarding the issue of retroactivity, for the reasons set forth in this decision, we disagree
with the respondent’ s arguments.
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parents subsequently naturalized as a United States citizen. H.R. Rep. No.
106-852, at 4 (2000), reprinted in 2000 U.S.C.C.A.N. 1499, 1500-01; H.R.
2883, 106th Cong. (2000). The four sections of Title | of the CCA are
summarized below.

Section 101 of the CCA amended section 320 of the Act to provide automatic
citizenship for achild born outside the United States when all of the following
conditions have been fulfilled: (1) at least one parent isa United States citizen;
(2) the child is under 18 years old; and (3) the child isresiding in the United
States in the legal and physical custody of the United States citizen parent
pursuant to alawful admission for permanent residence. Thisprovision applies
to achild adopted by aUnited States citizen, asdefined in section 101(b)(1)(E)
or (F) of the Act, 8 U.S.C. § 1101(b)(2)(E) or (F) (1994)>

Section 102 of the CCA amended section 322 of the Act to provide for the
issuance of a certificate of naturalization to a child born outside the United
Stateswhen thefollowing conditionsare met: (1) at |east one parentisaUnited
States citizen who has met certain physical presence requirements or has a
citizen parent who has met such requirements; (2) the child isunder 18 years of
age; (3) the childisresiding outside the United Statesin the legal and physical
custody of the citizen parent, is temporarily present in the United States
pursuant to alawful admission, and is maintaining such lawful status.

Section 103 of the CCA repealed the derivative citizenship provisions of
former section 321 of the Act. Thissubject matter isnow addressed by section
320 of the Act, asrevised by the CCA.

Section 104 of the CCA set forth the effective date provision for Title |:

The amendments made by this title shall take effect 120 days after the date of the
enactment of this Act, and shall apply to individuas who satisfy the requirements of
section 320 or 322 of the Immigration and Nationality Act, as in effect on such
effective date.

5 A comparison of new section 320 of the Actwith former sections 320 and 321 of the Act
demonstrates the streamlining effect of these amendments. In the case of a child born
abroad to aien parents, the subject of former section 321 of the Act, new section 320 allows
that child to acquire citizenship upon the naturalization of one such parent, as opposed to the
requirement in former section 321 that both parents (or a sole surviving parent in the case
of death, or asole parent having legal custody in the case of alega separation, or the mother
if the child was born out of wedlock and the paternity of the child has not been established
by legitimation) be naturalized. In the case of a child born abroad and adopted by United
States citizen parents, new section 320 effectively diminates the requirement set forth in
former section 322 of the Act that the adoptive parents apply for a certificate of citizenship
for the child prior to the child reaching the age of 18 years. Also, in order to trigger former
sections 320 and 321, the parent or parents had to acquire citizenship by naturalization, not
birth. Under the CCA amendments, the citizen parent may have acquired citizenship by
birth or naturalization.
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IV. APPLICABILITY OF THE CCA
A. Positions of the Parties

We must decide whether the CCA appliesto theinstant case. Therespondent
and amicus curiae contend that the CCA is retroactive in application. That is,
they argue that the intent of Congress, as set forth in the plain language of
sections 101 and 104 of the CCA, wasto permit aliens, such asthe respondent,
to be deemed to have acquired citizenship aslong asthey met thefirst and third
requirements of revised section 320—namely, that at least one parent is a
United States citizen and that the child is residing in the United States in the
legal and physical custody of the United States citizen parent pursuant to a
lawful admission for permanent residence—prior to their 18th birthday, even
if they were 18 or older on the date that the CCA cameinto effect. Under this
view, the CCA'’s effective date marks the time after which such a claim to
citizenship may be formally recognized under the Act. It does not, however,
impose a requirement that an alien meet all of the requisites of section
320—including being under the age of 18—on or after February 27, 2001.

The respondent and amicus curiae argue further that such aninterpretationis
consistent with the amendatory language of section 101 of the CCA, which
states that “a child born outside the United States automatically becomes a
citizen of the United States when all of the following conditions have been
fulfilled,” and with the language of section 104, which provides that the
amendments “shall apply toindividual swho satisfy the requirements of section
320.” (Emphasisadded.) They specifically contend that by choosing theword
“individua” rather than “child” in section 104, Congress expressed an intent to
apply the amendmentsto all persons who have met the requirements of revised
section 320 of the Act, regardless of whether they were still “children” on the
effective date of those amendments. Thus, they argue, the plain meaning of the
language in sections 101 and 104 evidences Congress’ intent to apply the CCA
amendments to any individua who met the statutory criteria prior to attaining
the age of 18 years, regardless of when the individual turns or has turned 18.

Inresponse, the Service contendsthat the CCA isnot retroactivein the sense
argued by the respondent. The Service asserts that the plain meaning of the
language in sections 101 and 104 of the CCA supportsthe position that the CCA
amendments apply only to those individuals who meet all of the statutory
requirements, including the age requirement, in effect on or after February 27,
2001. Accordingtothe Service, section 104 of the CCA not only specifiesthe
Act’seffectivedate—that is, February 27, 2001, whichis 120 days after the date
of enactment of the CCA—but also contains an instruction as to which
individuals can claim the benefits of the Act: namely, those individuals who
satisfy al of the requirements of section 320 of the Act, including being under
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the age of 18, on or after such effective date. Theword “individua” in section
104 was chosen, according to the Service, because the term “child,” as defined
in section 101(c)(1) of the Act, 8 U.S.C. § 1101(c)(1) (Supp. V 1999), means
“an unmarried person under 21 years of age.”

The respondent and amicus curiae also argue that our decision in Matter of
Fuentes, 21 I&N Dec. 893 (BIA 1997), resolves the issue in the instant case.
Wedisagree. In Fuentes, we determined that amendments to former sections
320 and 321 of the Act, increasing the qualifying age for automatic derivative
citizenship from 16 to 18 years of age, were to be applied retroactively to the
effective date of the Act. See Act of Oct.5, 1978, Pub. L. No. 95-417, 92 Stat.
917 (*1978 Amendments’). The 1978 Amendmentswerefar narrower in scope
than the substantial provisionsbefore usinthiscase. Also, unlikethe CCA, the
1978 Amendments did not contain an effective date provision and therewasno
apparent controversy between the partiesasto their retroactive effect. None of
these circumstances obtain in the present case. Accordingly, we proceed to an
independent analysis of the provisions before us.

B. Plain Language

The starting point in statutory constructionisthelanguage of the statute. INS
v. Cardoza-Fonseca, 480 U.S. 421, 431 (1987); INSv. Phinpathya, 464 U.S.
183, 189 (1984) (stating that the starting point in cases involving statutory
constructionmust bethelanguage employed by Congress, and that it isassumed
that the legislative purpose is expressed by the ordinary meaning of the words
used).

We disagree with the assertion of each party that thelanguage of sections101
and 104 of the CCA clearly supportsitsrespective position. Section 320 of the
Act,asamended by section 101 of the CCA, isclear regarding the requirements
that must be met for automatic acquisition of citizenship. However, it does not
state the point in time at which those requirements must be met. For that, we
turn to section 104 of the CCA, the central provision disputed by the parties.
Wefind that this provision, athough plainly stating the date onwhich the CCA
amendments took effect, does not unambiguously resolve whether all of the
requirements, including being under the age of 18, must be met on or after that
date, or whether such requirements could be met prior to that date aswell. As
evidenced by the parties' conflicting but reasonable positions, the impact of
section 104 onthiscritical issueis susceptibleto morethan oneinterpretation.
See C&H Nationwide, Inc. v. Norwest Bank Texas NA, 208 F.3d 490, 495 (5th
Cir. 2000) (stating that a statute is ambiguousif it is susceptible to more than
one legitimate meaning). But see Nehme v. INS, supra, at 431 (holding that
section 104 “contains an explicit command” that the revisions to section 320
of the Act shall apply only to aien children who satisfy the statutory conditions,
including being under 18 years of age, on or after the February 27, 2001,
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effective date). Accordingly, the task before us is to determine the temporal
scope of the CCA’ sautomatic citizenship provisions by recourseto other tools
of statutory construction.®

C. Legidative History

When the statutory language is unclear, as in this case, we look next to
legidative history. See Blumv. Stenson, 465 U.S. 886, 896 (1984) (stating that
whereresolution of aquestion of federal law turnson astatute and theintention
of Congress, a court looks first to statutory language and then to legislative
history if the meaning of the statutory language is unclear). Although the
legidative history of the CCA sheds light on the reasons for revising the
automatic citizenship provisions, nowhere does it precisely state whether
individuals who met the requirements of revised section 320 prior to its
effective date, but who also turned 18 years of age prior to that effective date,
wereintended to be beneficiaries of thisamendment. Indeed, we have searched
the CCA'’slegidativehistory invainfor asingle clear statement which indicates
that the automatic citizenship provisions were intended to apply to such
individuals.

We find the absence of such a statement, particularly in light of the context
of the legidlative intent and debates thereon, to be illustrative of the most
plausible legidlative intent. For example, during the debate in the House of
Representatives, Representative Delahunt, who authored key portions of the
CCA, cited examples of thetypesof individual sthislegislation wasintended to
benefit. Hereferred to twoindividual s born abroad who were adopted by United
States citizens. Their adoptive parents did not complete the certificate of
citizenship process under former section 322 of the Act prior to their reaching
the age of 18. Consequently, eachindividual waslater deported from the United
States after committing adeportable criminal offense. Conspicuously, neither
Representative Delahunt nor the other sponsors stated or indicated in any way
that, once the CCA was enacted, such individualswould be eligibleto return to
the United Statesascitizens. 146 Cong. Rec. H7774 (daily ed. Sept. 19, 2000)

6 The presumption against retroactivity and the ensuing interpretive rules enunciated in
Landgraf v. US Film Products, 511 U.S. 244, 270 (1994), do not apply to thiscase. In
Landgraf, the Supreme Court held that this presumption occurs only when the statute would
“impair rights a party possessed when he acted, increase aparty’ sliability for past conduct,
or impose new duties with respect to transactions already completed.” 1d. at 280. Rather
thanimpair rights, increaseliabilities, or impose new duties, the CCA liberaizesthe automatic
citizenship provisions and has no negative effect on any prior grant of citizenship or other
immigration status. In Nehme v. INS, supra, the Fifth Circuit briefly noted the Landgr af
presumption against retroactivity initsanalysis of the CCA. However, the court did not find
it necessary to apply the presumption because of its view that Congress explicitly stated the
temporal reach of the automatic naturalization provisions in section 104 of the CCA.
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(remarks of Rep. Delahunt). This would be the case, of course, if such
individuals were now deemed to have become United States citizens at some
point prior to their deportation. Rather, the CCA wasreferredto asapreventive
measure, intended to ensure that such injustices are not repeated.

We must also consider, however, that at key pointsin thelegislative history,
thereisreferencetothe CCA “retroactively” conferring citizenship. TheHouse
Judiciary Committee Report on H.R. 2883, as well as the opening floor
statement of Lamar Smith, Chairman of the House Subcommittee on
Immigration and Claims, in moving to pass H.R. 2883 in the House of
Representatives, stated that the bill would amend the Immigration and
Nationality Act “to confer United States citizenship automatically and
retroactively on certain foreign-born children adopted by citizens of the United
States.” H.R. Rep. No. 106-852, at 1; 146 Cong. Rec. H7774 (daily ed.
Sept. 19, 2000) (remarksof Rep. Smith) (emphasisadded). Therespondent and
the Service each find support for their respective positionsin this language.

Therespondent assertsthat Chairman Smith’ suse of theterm “retroactively”
was intended to convey that the CCA provisions should be retroactive in
application, to include personslike himself who met the material conditions of
new section 320 of the Act—including being under the age of 18 years—prior
to its effective date. The Service disagrees. It asserts that the term
“retroactively” was intended not to expand the category of intended
beneficiaries of the CCA tothoseover 18, but, rather, to clarify that those under
the age of 18 on the datethe CCA cameinto effect, and who had previously met
the requirements of revised section 320 of the Act, would be deemed to have
automatically acquired United States citizenship asof the date on which thelast
of these requirements was fulfilled.

Onreview, wefind that the legidative history supportsthe Service sposition.
Itiswell settled that there aretwo sources of United Statescitizenship, birth and
naturalization. See Miller v. Albright, 523 U.S. 420, 422 (1998) (citing United
Statesv. Wong KimArk, 169 U.S. 649, 702-03 (1898)). Thebill, asoriginally
introduced, amended the citizenship at birth provision at section 301 of the Act,
as opposed to the naturalization provisions at sections 320 and 321 of the Act.
Under these provisions, foreign-born children adopted by United Statescitizens
would have derived United States citizenship automatically, retroactive to the
date of birth. Both the Departments of Justice and State objected to the bill as
originaly drafted because it confused the fundamental distinction between
acquisitionof citizenship at birth and through naturalization. See H.R. Rep. No.
106-852, at 5, 9-13. In response to the Administration’s concerns, the
Committee modified the bill to amend the naturalization provisions and grant
automatic citizenship, retroactiveto the date that the statutory requirementsare
met.

Therefore, the issue of retroactivity is referenced solely in the context of
when citizenship would vest, i.e., at birth or at the timethe statutory conditions
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are met. Thereisno evidence of adiscussion regarding the potential conferral
of benefits on those over the age of 18 at the time the CCA would come into
effect. Inlight of theviewsexpressed by the Administration and the Committee,
we find that Representative Smith’s reference to “retroactivity” aludes to the
point in time a which a qualifying individual would be deemed to have
automatically acquired United States citizenship.

D. Structural Analysis of Section 104 of the CCA

We also find it useful to consider the language and the placement of section
104 in the overal structure of the CCA. See K Mart Corp. v. Cartier Inc.,
486 U.S. 281, 291 (1988) (holding that construction of language that takesinto
account the design of the statute asawholeis preferred).

Section 104 setsforth the effectivedatefor Titlel of the CCA. Titlell of the
CCA, which addresses aliens who have improperly voted in federal, state, or
local elections, or who have represented themselves ascitizensfor the purpose
of obtaining benefits under the Act, has its own effective date provisions. For
example, sections 201(b)(3) and (c)(3) of Titlell of the CCA, 114 Stat. at 1634,
1635, providethat theamendments made shall apply to “voting occurring before,
on, or after September 30, 1996.” These effective date provisions are
retroactive in application. Had Congressintended Title | of the CCA to apply
retroactively, it would have employed similar language.

In fact, Congress considered and rejected an effective date provision that
would have made the automatic citizenship provisionsretroactivein application.
The bill, as originaly introduced in the House, contained an effective date
provisionstating that the amendments made “ shall apply with respect to persons
adopted before, on, or after the date of enactment of thisAct.” See H.R. 2883
(introduced in the House by Representative Lamar Smith on September 21,
1999).

In sum, we conclude that if Congress had intended the CCA to apply to
individualswho were over the age of 18 on February 27, 2001, but who had met
the requirementswhile under the age of 18, Congresswould have so stated. Nor
dowefind Congress decision to postpone the effective date of Title | of the
CCA until 120 days after enactment to have any relevance to the issue of
whether the CCA s retroactive in application. In the absence of a clear
congressional statement and inlight of thelimited legidative history, we cannot
find that the automatic citizenship provisionswere intended to beretroactivein
application.

E. Structurd Analysis of Title I11 of the Act

Our reading of sections 320 and 322 of the Act, as amended by the CCA, is
consistent with the statutory scheme set forth inTitle 111 of the Act. See King
v. &. Vincent’ sHospital, 502 U.S. 215, 221 (1991) (stating that a statute isto
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be read as awhole, because the meaning of the statutory language, plain or not,
depends on context).

Over time, Congress has periodically revised the nationality provisionsin
Title 11l of the Act to change the statutory requirements for acquired and
derivative citizenship. Thus, the first step in determining whether anindividual
acquired or derived United States citizenship isto ascertain the applicable law.
In determining whether an individual acquired citizenship at birth, the statute in
effect at the time of the person’ shirthisgenerally controlling. See Runnett v.
Shultz, 901 F.2d 782, 783 (9th Cir. 1990) (“ The applicablelaw for transmitting
citizenship to a child born abroad when one parent isa United States citizen is
the statute that was in effect at the time of the child’ s birth.”).

Similarly, in determining whether an individual derived citizenship by
naturalization, thelaw in effect when the last material condition (naturalization,
age, residence) is met is generally controlling. See Matter of L-, 7 1&N Dec.
512 (R.C. 1957); see also INS Interpretations § 320.1(a)(1) (“Thus, the
combination of elements need to be completed during thevalidity of the statute
which provided for derivative status by reason of such combination.”).

Applying these rulesto the instant case, we find that the respondent did not
derive citizenship under pre-CCA sections 320, 321, or 322 of the Act. Nor are
we persuaded that he can establish aderivative citizenship claim under post-CCA
section 320. Under section 320 of the Act, as amended by the CCA, an
individua will automatically derive citizenship when thelast material condition
has been met. The age requirement isamaterial condition, so if an individual,
such as the respondent, is over 18 years of age during the validity of the statute
nowin effect, he cannot meet the material conditionsfor automatic citizenship.

Our conclusion is bolstered by the fact that amendments to the citizenship
and naturalization provisionsof the Act are generally prospectivein nature. For
example, the Immigration and Nationality Technical Corrections Act of 1994,
Pub. L. No. 103-416, 108 Stat. 4305 (“INTCA”), rewrote section 322 of the
Act. Thechangeswere prospectivein nature. Onthe other hand, when Congress
Intends that certain changes apply retroactively, it explicitly provides for such
retroactive application. See INTCA §101, 108 Stat. at 4306 (providing that new
section 301(h) of the Act shall apply retroactively).

Furthermore, acceptance of the respondent’s argument would require usto
interpret section 102 of the CCA, repealing section 321 of the Act, as having
retroactive effect, perhaps asfar back as the enactment of the Immigration and
Nationality Act of 1952. Thus, all claims to derivative citizenship previously
addressed under former section 321 would be subject to reconsideration under
the new provisions of section 320. Such aradical changein naturalization law
would require afar clearer statement of congressional intent than can be found
either in the plain language or the legidative history of the CCA.
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V. CONCLUSION

Indeportation proceedings, evidence of foreign birth givesriseto arebuttable
presumption of alienage, and the burden shifts to the respondent to prove
citizenship. Matter of Leyva, 16 I&N Dec. 118, 119 (BIA 1977). Upon
evaluating and weighing the arguments developed by both the Service and the
respondent, we find that the respondent’ s claim of derivative citizenship is not
supported by apreponderance of credibleevidence. Accordingly, the appeal will
be dismissed.

ORDER: The apped is dismissed.

FURTHER ORDER: Themotion of theImmigration and Naturalization
Serviceisdenied as moot.

CONCURRING OPINION: Mary Maguire Dunne, Vice Charman; in
which Lori L. Scialabba, Acting Chairman; David B. Holmes, Lauri
Steven Filppu, Patricia A. Cole, and Philemina McNeill Jones, Board
Members, joined

| respectfully concur.

Thetext and content of the effective date provision of the Child Citizenship
Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (“CCA"), make clear the
intent of Congress. Inorder for anindividual to satisfy the requirements of the
effective date provisionand qualify for citizenship under thetermsof the CCA,
Congress stated that the individual must “satisfy the requirements. . . on such
effectivedate.” CCA 8§ 104, 114 Stat. at 1633. One of those requirementsis
being a“child . . . under the age of eighteen years.” CCA 8§ 102, 114 Stat. at
1632. Thelanguage of the statuteis, in my opinion, clear and unambiguous and,
although thelegidlative history supports such aconclusion, | see no need to look
tothelegidativehistory to determine Congress' intent. See Nehmev. INS, 252
F.3d 415 (5th Cir. 2001); see also Hughesv. Ashcroft, 2001 WL 699357 (9th
Cir. 2001).

CONCURRING OPINION: Cecdlia M. Espenoza, Board Member

| respectfully concur in the separate opinionsof Mary Maguire Dunne, Vice
Chairman, and Lory Diana Rosenberg, Board Member, to the extent that each
finds that the pertinent language of the Child Citizenship Act of 2000, Pub. L.
No. 106-395, 114 Stat. 1631, is plain, and that our decision is controlled by
circuit precedent.
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CONCURRING AND DISSENTING OPINION: Lory Diana
Rosenberg, Board Member

| respectfully concur in part and dissent in part.

It is undisputed that a federal agency is obligated to follow United States
circuit court precedent in applicable cases originating within that circuit. NLRB
v. Ashkenazy Prop. Management Corp., 817 F.2d 74, 75 (9th Cir. 1987), cert.
denied, 501 U.S. 1217 (1991); Allegheny General Hospital v. NLRB, 608 F.2d
965, 970 (3d Cir. 1979) (“ A decision by this court, not overruled by the United
States Supreme Court, is. . . binding on all inferior courts and litigants in the
[circuit], and also on administrative agencies.”). Administrative agencies are
not free to refuse to follow circuit court precedent in cases originating within
the circuit, unless the agency has a good faith intention to seek review of the
particular proceeding by the Supreme Court. Lopezv. Heckler, 572 F. Supp. 26
(C.D. Cal. 1983), aff'd in part and rev'd in part, 725 F.2d 1489, 1503 (9th
Cir.), vacated and remanded, 469 U.S. 1082 (1984).

We adhereto the principlethat we are bound to acquiesce to the controlling
decisions of the federal circuit courts of appeals, and we have historically
followed circuit court precedent in casesarising in that circuit. See Matter of
K-V-D-, Interim Decision 3422, at 9-10 (BIA 1999) (citing Matter of K-S,
20 1&N Dec. 715, 719-20 (BIA 1993)); Matter of Anselmo, 20 I&N Dec. 25,
31-32 (BIA 1989). The United States Court of Appealsfor theFifth Circuit, in
whichthiscasearises, has“conclude[d] that § 104 containsan explicit command
that the amended automatic naturalization provisions only be applied to alien
children who satisfy the statute’ s conditionson or after February 27, 2001, the
relevant effective date.” Nehme v. INS, 252 F.3d 415, 431 (5th Cir. 2001)
(emphasis added) (referring to section 320 of the Immigration and Nationality
Act (to be codified at 8 U.S.C. § 1431)).!

Accordingly, the outcomein this case is determined by Nehmev. INS: the
respondent cannot qualify as a United States citizen because, although he
gualifies in all respects with the conditions of section 320 of the Act, as
amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat.
1631 (“CCA"), hewasover 18 before February 27, 2001. Nehme v. INS, supra,
at 431. Therefore, | concur in the result reached by the mgjority in this case.

Two additional considerations cause me to concur in the result reached by
the mgjority. First, the Court of Appeals for the Ninth Circuit, which also has

1 Section 320 of the Act provides automatic citizenship for a child born outside the United
States “when dl of the following conditions have been fulfilled”: (1) at least one parentis
a United States citizen; (2) the child is under 18 yearsold; and (3) the childisresding in the
United States in the lega and physica custody of the United States citizen parent pursuant
to alawful admission for permanent residence. Child Citizenship Act of 2000, Pub. L. No.
106-395, § 101(a), 114 Stat. 1631, 1631 (emphasis added).
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addressed the question before us, has concluded, “In short, the CCA granted
automatic citizenship only to thosechildren who were under the age of 18, and
who met the other criteria, on February 27, 2001.” Hughesv. Ashcroft, 2001
WL 699357, at *7 (9th Cir. 2001) (emphasis added). The principle of
acquiescence articul ated above mandatesthat we apply the result reached by the
majority to cases arising in the Ninth Circuit. Although none of the remaining
10 circuits have ruled expressly asto the scope of section 320, as amended by
the CCA, interests of federal uniformity militate strongly in favor of our

following aconsistent approach in our adjudications nationwide. See Matter of
Crammond, 23 1&N Dec. 9, 15 (BIA 2001) (“Important policy considerations
favor applying auniform federal standard in adjudicating removability . . . under
the Act.”); Matter of Manrique, 21 I&N Dec. 58, 64 (BIA 1995) (applying a
Ninth Circuit decision nationwide, “[i]n the interest of uniform and fair
application of the immigration laws’); see also Nehme v. INS, supra, at 422
(citing Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 43
(1989) (recognizing the preference for nationwide application of federal

statutes)).

Second, the Immigration and Naturalization Service has issued an interim
rule, effective June 13, 2001, which addresses the issue that is the subject of
our decision. See Children Born Outside the United States; Applications for
Certificate of Citizenship, 66 Fed. Reg. 32,138, 32,144 (2001) (to be codified
a 8 C.F.R. 8320.2(a)(2)).? Thisinterimrule, which purportsto implement Title
| of the CCA, specifiesthat individuals must meetall the statutory requirements,
including the age requirement, on or after February 27, 2001, to beeligiblefor
citizenship under section 320 of the Act.

Although theinterim rule issued by the Service warrants consideration, its
effect, if any, on our ruling remains to be determined. Matter of Rodriguez-
Tejedor, 23 1&N Dec. 153, 154-55 (BIA 2001).> Nevertheless, we are bound
by “[r]egulations with the force and effect of law.” United States ex rel.
Accardi v. Shaughnessy, 347 U.S. 260, 265 (1954) (citing Bridges v. Wixon,

2 | am troubled by the fact that the Service, which is a party in the litigation before us, can
attempt to make its litigation position dispositive through the regulatory process. The
Service' s ability to do so suggests an inherent conflict in its shared authority with the Board
as adelegate of the Attorney General and callsinto question the integrity of the quasi-judicia
adversary process we follow. See 8 C.F.R. § 3.1(d) (2001).

3 The Board's authority is created and delegated by the Attorney General. See section
103(8)(4) of the Act, 8 U.S.C. 8 1103(a)(4) (Supp. V 1999); 8 C.F.R. 88 3.1(a)(1), (b); see
also United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 266 (1954); Matter of
Ponce De Leon, 21 1&N Dec. 154, 158 (BIA 1996, 1997; A.G. 1997) (vacated on other
grounds on remand from the Attorney Generd) (citing Matter of Anselmo, supra; Matter
of Medina, 19 1&N Dec. 734, 742, 746 (BIA 1988)). According to that authority, the
decisons of the Board are binding on al employees of the Service, aswell ason Immigration
Judges. See 8 C.F.R. § 3.1(g).

166



Citeas 23 1&N Dec. 153 (BIA 2001) Interim Decision #3454

326 U.S. 135, 150-56 (1945); United States ex rel. Bilokumsky v. Tod, 263
U.S. 149, 155 (1923) (“One under investigation with a view to deportation is
legally entitled to insist upon the observance of rules promulgated by the
Secretary pursuant to law.”); see also section 103(a)(3) of the Act; United
Statesv. Nixon, 418 U.S. 683, 695 (1974) (“ So long asthisregulation is extant
it hastheforceof law.”). Furthermore, the Service' sregulation, which requires
that an individual reach the age of 18 only after the amendment to section 320
takes effect to qualify for automatic citizenship, is consistent with the rulings
of the Fifth and Ninth Circuits. See 8 C.F.R. § 320.2(a)(2).

Although | feel bound to concur, | cannot agree with the reasoning provided
by the majority in support of its decision. Interpretation of statutory language
begins with the terms of the statute itself. INSv. Cardoza-Fonseca, 480 U.S.
421, 431 (1987). Section 104 of the CCA, 114 Stat. at 1633, providesthat on
the effectivedate, February 27, 2001, itsprovisionsapply to those“individual s
who satisfy the requirements of section 320 or 322 of the Immigration and
Nationality Act, asin effect on such effective date.” (Emphasis added.) | note,
in addition, that the terms of section 320 itself refer to conditions that “have
been fulfilled.” Section320(a) of the Act, asamended by CCA 8§ 101(a), 114
Stat. at 1631 (emphasis added) (referencing an event occurring in the past).

If those terms, on their face, constitute aplain expression of congressional
intent, they must be given effect. Chevron, U.SA., Inc. v. Natural Resources
Defense Council, Inc, 467 U.S. 837, 842-43 (1984). In making this
determination, the words used should be given their “*ordinary or natural’”
meaning. Baileyv. United States, 516 U.S. 137, 145 (1995) (quoting Smith v.
United States, 508 U.S. 223, 228-29 (1993)); INSv. Phinpathya, 464 U.S.
183, 189 (1984). The question before us, therefore, is what is meant by the
phrases“individualswho satisfy” and “ asin effect on[the] effectivedate.” CCA
§104.

| disagree that this languageisnot plain or that it is ambiguous because the
parties have offered differing readings of the language. Matter of Rodriguez-
Tejedor, supra, at 158-59. It should be elementary that statutory language
cannot be deemed ambiguous merely because the parties assert that it holds
different meanings. But cf. id. If that were areasonable basison which to find
statutory language ambiguousrather than plain, every statute whose applicability
Is the subject of litigation would be deemed ambiguous. See Matter of
Vasquez-Muniz, Interim Decision 3440 (BIA 2000) (finding the statutory
language to be plain, athough its meaning was contested); Matter of Ruiz-
Romero, Interim Decision 3376 (BIA 1999). Clearly, being susceptible to
more than one interpretation does not, in itself, render statutory language
ambiguous*

4 The mgority’s citation to C&H Nationwide, Inc. v. Norwest Bank Texas NA, 208 F.3d
(continued...)
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Boththe Fifth and Ninth Circuits, which have reached the sameresult as the
majority, have indicated that they find the language to be plain. | agreethat the
language is plain, but | do not read it to require that an individual be under 18
only on or after February 27, 2001, to acquire citizenship.

First, the statutory language plainly states that the qualifications for
automatic citizenship under section 320(a) of the Act are met when the
specified conditionshave been fulfilled. That language strongly indicates that
the conditions may have been fulfilled prior to the effective date of the amended
provision. Similarly, Congress use of the phrase “individuals who satisfy”
suggests that the individuals need not be children (i.e., need not be under 18),
and that they may satisfy the terms of section 320 now. CCA § 102, 114 Stat.
at 1632.

Second, the effective date provision states that section 320 of the Act
appliesonly “asin effect on [the] effectivedate.” CCA 8§ 104 (emphasisadded).
The language “as in effect” refers specifically to the terms of section 320, as
amended. In other words, a qualifying individual—one who has fulfilled the
statutory conditions—automatically is deemed a citizen only effective
February 27, 2001. Automatic citizenship isnot conferred retroactively to the
individual’s birth and it isnot conferred retroactively to the date on which he or
shefulfilled all of the conditions. If the respondent qualifies according to the
amended provision, automatic citizenship isconferred on him or her according
to the law that isin effect as of the February 27, 2001, effective date.

Thisisconsistent with the legidative history, whichreflectsthat Congress
modified the statutory amendment in response to concerns raised by the
Department of Justice and the Department of State® In particular,
Representative Lamar Smith noted that, asamended in the Judiciary Committee,
the bill would not extend automatic citizenship to the time of birth. Rather,
automatic citizenship was extended to thetimetheindividual satisfied all of the
conditions. See H.R. Rep. No. 106-852, at 5 (2000), reprinted in 2000
U.S.C.C.A.N. 1499, 1501, H.R. 2883, 106th Cong. (2000). Itisalso consistent

4(....continued)

490, 495 (5th Cir. 2000), to support its contention that the statute is ambiguous is inapposite.
That opinion was merely correcting an erroneous assumption by the partiesin that particular
case and clarifying that the assignment of more than one meaning was one possible indicator
of ambiguity. 1d. (“Appellees misconstrue the language of United Services. . .. We never
stated that the mentioned condition was the exclusive indication of ambiguity, as Appellees
contend.”).

5 Contrary to the concurring opinion of Vice Chairman Dunne, we may look to legidative
history “to determine . . . whether there is ‘ clearly expressed legidative intention’ contrary
to that language, which would require us to question the strong presumption that Congress
expresses its intent through the language it chooses.” INSv. Cardoza-Fonseca, supra, at
432 n.12 (quoting United States v. James, 478 U.S. 597, 606 (1986); Consumer Product
Safety Comm’'n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980)).
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with the statements of Representative Delahunt, who expressed concern that
individuals who had been adopted by United States citizens later had been
deported because their parent or parents had not completed the certificate of
citizenprocesson their behalf under then-existing law. 146 Cong. Rec. H7774
(daily ed. Sept. 19, 2000) (remarks of Rep. Delahunt).

The effective date provision does not appear to be alimiting provision that
restricts automatic citizenship only to those who fulfill the conditions after
February 27, 2001. Rather, the entire provision, as amended, is a curative
provision. Matter of Fuentes, 21 1& N Dec. 893 (BIA 1997). Nowhere doesthe
statutory language include the words “on or after.” Infact, the clause, “before,
onor after,” which wasincluded in thefinal versions of sections 201(b)(3) and
(c)(3) of the CCA, 114 Stat. at 1633, 1634, was omitted from thefinal version
of section 321 of the Act, as amended.

Indeed, the Service has had to read thislanguage into its regulation to reach
the result that otherwise qualified persons who were under 18 before the
amendment took effect now are excluded fromitsbenefits. Similarly, the Fifth
Circuit has had to adopt such language in order to reach the result it reachesin
Nehmev. INS, supra. But see Salev. Haitian Centers Council, Inc., 509 U.S.
155, 168 n.16 (1993) (stating that “we may not add terms or provisions where
congress has omitted them, see Gregory v. Ashcroft, 501 U.S. 452, 467
(1991); West Virginia Univ. Hosps., Inc. v. Casey, 499 U.S. 83, 101 (1991)") .6

| recognize that the Fifth Circuit noted, “However, when the bill was taken
up for consideration on the House floor, the second clause had been added.
Obvioudly, Congress must have intended that this clause have some effect.”
Nehme v. INS, supra, at 432 (referring to the language “as in effect”).
Nevertheless, in light of the legidlative history, it seems clear that the purpose
and effect of the modification wasto prevent the provision from operating so
that citizenship would be conferred automatically back to the time of an
individual’ s birth.

If Congress had intended that only those personswho turned 18on or after
February 27, 2001, could qualify for automatic citizenship under the CCA, it
could have easily so stated. Congressdemonstrated only recently that itiswell
aware of the way to indicate that new laws are to be applicable to events
occurring only on or after a given effective date. For example, the Illegal
Immigration Reform and Immigrant Responsibility Act of 1996, Division C of

6 Moreover, “[T]his restraint is even more compelling when congress has specificaly
removed aterm from astatute: ‘ Few principles of statutory construction are more compelling
than the proposition that Congress does not intend sub silentio to enact statutory language
that it has earlier discarded.’” Haitian Centers Council, Inc. v. McNary, 969 F.2d 1350,
1359 (2d Cir. 1992) (quoting Nachman Corp. v. Pension Benefit Guaranty Corp.,
446 U.S. 359, 392-93 (1980) (Stewart, J., dissenting) (quoted with approva in INS v.
Cardoza-Fonseca, supra, at 442-43)).
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Pub. L. No. 104-208, 110 Stat. 3009-546 (“IIRIRA”), contains many such
express temporal restrictions on the occurrence of events or the filing of
applications. INSv. &. Cyr, 121 S. Ct. 2271 (2001).’

Congress historically has included such limitations expressly in the
naturalization provisionsof the Act. See INSv. Pangilinan, 486 U.S. 875, 832
(1988) (“Moreover, Congress has again exercised its exclusive constitutional
power to provide that any petition for naturalization filed on or after
September 26, 1961, will be heard and determined under the 1952 Nationality
Act, asamended. See § 310(e), 75 Stat. 656, 8 U.S.C. § 1421(€).” (Emphasis
added.)); Vancev. Terrazas, 444 U.S. 252, 255 n.1 (1980) (“(a) Fromand after
the effective date of this chapter aperson who isanational of the United States
whether by birth or naturalization, shall lose his nationality by . . ..” (quoting
8 U.S.C. § 1481) (emphasis added)).

Perhaps most prominently, inFiallo v. Bell, 430 U.S. 787, 790 n.2 (1977),
the Supreme Court recognized that “[t]he 1976 amendments . . . ‘shall not
operate to affect the entitlement to immigrant status. . . as in effect on the day
befor e the effective date of thisAct . .. .”” (Emphasisadded.) In that case, “as
in effect” expressly referred to the law in effect before the effective date,
specifying that the amendments would not apply to prior qualifications for
status. No such limiting language exists here.

The language of the current statute does not limit automatic citizenship to
individuals who have fulfilled the qualifying conditions only after the law took
effect, nor doesit expressly exclude those who have fulfilled those conditions
before the law took effect. Accordingly, in my view, “as in effect on the
effective date” clearly refers to the conditions that “have been fulfilled” and
exig now. No matter whether these conditionswere met previously, or what the

7 See, e.g., IIRIRA § 344(c), 110 Stat. at 3009-637 (amendment adding false claims of
United States citizenship as ground for removal “shall apply to representations made on or
after the date” of enactment); IIRIRA 8§ 350(b), 110 Stat. at 3009-640 (amendment adding
domestic violence and stalking as grounds for deportation “shall apply to convictions, or
violations of court orders, occurring after the date” of enactment); IIRIRA 8§ 352(b), 110
Stat. at 3009-641 (amendments adding renouncement of citizenship to avoid taxation as a
ground for exclusion “shall apply to individuals who renounce United States citizenship on
or after the date” of enactment); IIRIRA 8§ 380(c), 110 Stat. at 3009-650 (amendment
imposing civil pendties on diensfor failure to depart “ shal gpply to actions occurring on or
after” effective date); IIRIRA § 384(d)(2), 110 Stat. at 3009-653 (amendments adding
pendlties for disclosure of information shal apply to “offenses occurring on or after the
date’ of enactment); IIRIRA § 531(b), 110 Stat. at 3009-675 (public charge consderations
as a ground for excluson “shal gpply to applications submitted on or after such date”);
I[IRIRA 8 604(c), 110 Stat. at 3009-694 (new asylum provision “shall apply to applications
for asylum filed on or after the first day of the first month beginning more than 180 days
after the date” of enactment) (emphasis added).
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individual’ sstatuswas previously, these arethe rulesthat determinethe person’s
citizenship status as of the February 27, 2001, effective date, i.e., now.

Accordingly, automatic citizenship is conferred by operation of law as of
February 27, 2001, to thoseindividual swho havefulfilled the conditions on that
date and to those individuals who may later satisfy the conditions “as in effect
ontheeffectivedate.” Theserefer to the conditionslisted in section 320 of the
CCA, which includes the condition that the individual isunder 18. Neither the
provisionitself, nor itseffectivedate, limitseligibility to thoseindividualswho
turn 18 only on or after February 27, 2001.

Thisis a prospective provision that confers citizenship as of its effective
date. Retroactivity, in the sense that we have addressed it when a statute
Imposes adisability or alters settled expectations, simply does not apply here.
SeeINS v. &. Cyr, supra; Landgraf v. US| Film Products, 511 U.S. 244, 273
(1994) (“Even absent specific legidative authorization, application of new
statutes passed after the events in suit is unquestionably proper in many
situations. When the intervening statute authorizes or affects the propriety of
prospective relief, application of the new provision is not retroactive.”)2
Furthermore, the Supreme Court has specifically held that statutory provisions
that alter or affect forms of prospective relief are to be given effect upon the
effective date of the legislation and should be applied to pending suits.
American Seel Foundriesv. Tri-City Central Trades Council, 257 U.S. 184,
201 (1921); Duplex Printing Press Co. v. Deering, 254 U.S. 443, 464 (1921);
see also Hall v. Beals, 396 U.S. 45 (1969).°

Although the Fifth Circuit found that “[i]nterpreting 8 104 to apply to
persons who satisfied the requirements at any time in the past or future would
thus render thisfinal clause meaningless,” Nehmev. INS, supra, at 431, | must
differ. The critical difference made by the inclusion of “asin effect” in the
effective date provision is not that it limits eligibility to those turning 18 after
February 27, 2001, but that it makes clear that citizenship is automatic on the

8 Similarly, the three separately concurring Justices in Landgraf v. US Film Products,
supra, a 293 (Scdia, J.,, joined by Kennedy and Thomas, JJ., concurring in the judgment),
emphasized that intervening law wastypically applied to pending applicationsfor prospective
relief. Id. (“ The reason, which has nothing to do with whether it is possible to have avested
right to prospective relief, isthat ‘[o]bvioudly, this form of relief operates only in futuro.’”
(quoting Duplex Printing Press Co. v. Deering, 254 U.S. 443, 464 (1921))). Accordingly,
the question of retroactivity, to the extent it is posited in this case, isared herring.

% In prior decisions, we also insisted on finding that new provisions of law have a prospective
effect only when applied to facts that had been in existence prior to anew law’ s enactment.
See, e.g., Matter of Gomez-Giraldo, 20 I&N Dec. 957 (BIA 1995); Matter of A-A-,
201&N Dec. 492 (BIA 1992); see also Matter of Soriano, 21 &N Dec. 516 (BIA 1996;
A.G. 1997). Nothing in the mgority or concurring opinions explains this departure from our
prior patterns.
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February 27, 2001, date to those individuals who “have fulfilled” the terms of
amended section 320 of the Act under the law that isin effect on that date.

As stated, despite my disagreement | am bound to follow the Fifth Circuit’s
decision in this case. However, | cannot join the analysis relied upon by the
majority in support of the result reached. Accordingly, | dissent from the
majority’ s reasoning, but feel that | must concur in the result.
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