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Lord Justice Pill :

1.

7.

This is an appeal by RS (Zimbabwe) against a datisf the Immigration Appeal
Tribunal dated 17 July 2007 whereby the Tribunahdssed an appeal by RS against
a decision of the Secretary of State for the Honepddtment's (“The Secretary of
State”) refusal on 5 January 2004 to allow RS toai@ in the United Kingdom on
human rights grounds.

An appeal against the Secretary of State’s retusdlbeen allowed by an Adjudicator
on human rights grounds on 29 October 2004 butappéal was subsequently held to
have been allowed in excess of jurisdiction. Tledten reached this court which, by
consent, remitted RS’s appeal to the Tribunal. thie decision complained of, the

Tribunal found that the Adjudicator had made a malterror of law and substituted

its own decision that the human rights appeal shbaldismissed.

RS was born in Zimbabwe on 10 June 1977. On 2tuBep 2001, she arrived in the
United Kingdom with six months leave as a visitoin August 2001 she was
diagnosed with HIV. She was granted leave to raraaia student until 30 September
2002 but an extension of that leave was refused.

The Adjudicator held that “in the peculiar circuarstes of this case it would be
contrary to the obligations of the United Kingdomder article 3 of the European
Convention on Human Rights (“the Convention”) tomowe the appellant to
Zimbabwe”. The Adjudicator considered the decisabthis court inN v Secretary of
Sate [2003] EWCA Civ 1369. The court held, by a majgrihat the decision of the
European Court of Human Rights (“ECtHR”) I v United Kingdom [1997] 23
EHRR 423, where the extent of the article 3 dutyails sick people was considered,
did not cover the case dfi. The House of Lords unanimously dismissed the
applicant’s appeal against that finding ([2005] UKBIL).

The Tribunal considered the appeal on the basiefjudgments in the Court of
Appeal inN and the House of Lords decision does not appdaae been cited at the
hearing, where both parties were represented. Hdwse of Lords decision post-
dated that of the Adjudicator, but not the Tribgnal

The Tribunal held, at paragraph 13:

“On that point, the appellant’s evidence is that hesband is
still alive and reasonably well and that, with Fasnily’s help

he has been able to find at least some money éatnent.
There is not total denial of treatment aDirv UK . . . on that
basis, the Zanu-PF angle is merely an aspect afitheulty in
accessing treatment. It is not sufficiently diéiet from the
facts considered iN to amount to a special factor and to entitle
the Immigration Judge to allow the appeal”

In a careful determination, the Adjudicator had @et, at paragraph 3, the personal
circumstances of the appellant and her husband.hadereturned to Zimbabwe in
August 2002:
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10.

11.

“The area in which they live is impoverished and kaffered
violence at the hands of Zanu-PF supporters bedauses an
area of MDC support. There is no source of treatraeailable
there for HIV and the appellant's husband is natenéng
treatment . . . The appellant’'s husband, in commuith other
non Zanu-PF supporters, finds it difficult to puask food or
even to obtain general medical assistance.”

The appellant is stated presently to be in “famlti€, having responded favourably to
anti-retroviral treatment. It was likely that shad been infected for seven or eight
years.

The Adjudicator summarised the decisiorDirand that of the Court of Appeal
along with background material about conditionsZimbabwe. He concluded, at
paragraph 12:

“Because of lack of availability of drugs and gealeatecline in
the healthcare situation there is no practical laldity to the
ordinary person, that is other than the afflueninfiuential, of
treatment in Zimbabwe for opportunist infectiontaeking the
HIV positive and much less so for anti-retrovinaatment.”

The Adjudicator found, at paragraph 13:

“In the result | find that it is likely that the ppllant on return
to Zimbabwe would live in circumstances of privatio. . . |
find that the appellant, even with help from hestesis, could
not be expected to access private anti-retroviegtinent even
if it were available. The effect of lack of acces anti-
retroviral therapy and to appropriate treatmentofgportunistic
infections is likely to be a rapid decline in thgpallant’s health
. | find that the rapid decline in the appella health will be
attended by considerable mental and physical saffer . . |
therefore find, in accordance with the estimateegivby the
appellant’s own physician, Dr Evans, that the digpectancy of
the appellant on a removal to Zimbabwe is likelypgono more
than one or two years at most, as against a pesiel
expectancy of a possible ten years on her presgme.”

Notwithstanding those findings, the Adjudicator cluded, at paragraph 14:

“For all the force of the foregoing, | acknowledg®at this
seems to bring one only to the point described gon LJ in

N above as tragic but by no means exceptional oy ver
exceptional and not raising humanitarian consid@nat so
exceptional as to engage article 3. The appeftarst, if she is

to win protection, show that something more reféie by the
Court of Appeal irN.”

The Adjudicator then set out further factors whichhis view, entitled him to reach
the conclusion on article 3 already cited. Thstffiactor was the evidence of the
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circumstances of the appellant’'s husband. The didaior stated that he lives in
poverty and in circumstances of continued threapadftical intimidation. He is
afraid of the continued deprivations of “these afuguys” who had caused his
brother’'s abhorrent death. The objective evidettoe,Adjudicator said, including a
report by Professor Barnett, showed attempts bgtvernment of Zimbabwe “to use
as a means of further suppression of political sgmm the deprivation of food; the
deprivation of medical care; and the tight regolatiof non-governmental
organisations”. The appellant would be obligedrédurn to “an area already
oppressed by the intolerant and totalitarian methofl the Mugabe Zanu-PF
government to a state of poverty and deprivatiofioofl and healthcare in order to
suppress any expression of dissent to his rule”.

The Adjudicator stated, at paragraph 16:

“To my mind, this is an extraordinary situation tthmovides
the further relevant factors, referred toNip that elevate the
totality of circumstances in this case to that degwvhere, even
applying with the greatest of circumspection théngple
exemplified inD, it would be properly seen that the protection
of article 3 is engaged. Among the added facwisetborne in
mind in this particular case are that the appeltrtered the
country lawfully and has abided by immigration laves did
her husband before her; that her husband has mghsdo
advance any false claim for protection but he, deshis
condition, has returned to his home, while stijlogmg a right
to remain in the United Kingdom, upon the deatlnisffather;
that the appellant herself, although her sistedsanare able to
show an acknowledged claim for asylum, has not lsoiadsely
so to claim but has placed her situation franklg &onestly
before the respondent; that the United Kingdom &lasady
assumed a burden of medical care towards the appealer
the past two years and has in so doing so givesdrae hope.
The particular reason for holding the strict regments oN to
be met, however, is that on top of all this remdims added
factor of the malign contribution of the Zimbabwean
government to the individual circumstances of haigisand
want that the appellant will face.”

In the following paragraph, the Adjudicator expashdm the “malign contribution”
factor. Having re-stated the circumstances, he@deloquently, at paragraph 17:

“Not only that but, perhaps the most telling ciraiance of all,
that shows the protection of article 3 to be endagethat the
appellant is reasonably likely to face not meralyabsence of
continued health but the very denial, as a resujpevverted
policies by the ruling party, of medication and ewveutrition.

It is in no respect whatever exaggerated or coldarto hold it
reasonably likely that the appellant will rapidigdiine to a
condition stripped of her human dignity, reducedy b
government oppression afflicting the family areaevehshe will
have to live, to subsistence gardening, meagrebtede in
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15.

16.

17.

tattered clothes and barefoot, just as is her mgsbaday, who

barely two years ago was a student in London reuwgiv
medical treatment that would have prolonged heshi&d he not
felt the duty to return to his home and his chidrgoon his

father’'s death.”

The Adjudicator then referred again to the contrdyuof “the abhorrent policies of
the government” and its likely effect on the apaetls prospects.

When granting permission to appeal against hissaati a Vice President of the
Tribunal stated that the Adjudicator was “particlylamiliar with the problems of

Zimbabwe”. The Tribunal's determination is suctinc The findings of the

Adjudicator are summarised, including the speaatdrs on which the Adjudicator
relied to find that the return of the appellanZiombabwe would involve a breach of
article 3. The submission on behalf of the appelthat the Adjudicator’s finding

was neither irrational nor perverse was recited agtitly or wrongly, the appellant’s
confirmation that her husband’s condition had netedorated further since 2004.
The brief conclusion at paragraph 13, already atggharagraph 6, followed.

On behalf of the appellant, Mr Knafler submits tttet Adjudicator did not err in law
and, further, neither the Secretary of State nerTthbunal has sufficiently identified
a legal error. Article 3 protection was not, indioal treatment cases, limited to cases
where the applicant is dying. In his analysis lvé @pplicability of article 3, the
Adjudicator was entitled to take into account tlehdviour of the Authorities in the
receiving State. The dominant factor in the asti8l finding was the question of
medical treatment but the effect of non-availapitift treatment could be viewed more
seriously if the government of the receiving Statgs conducting policies which
added to the degradation. The Adjudicator wadledtio take into account that the
appellant would be returning to very adverse coowt It was accepted that
economic mismanagement in the receiving State wawdt generally create a
situation in which reliance can be placed on a&ti8l but an appellant’s likely
treatment by the government of the receiving Staterelevant factor.

After the hearing before this court, it became kndwthe court that the judgment of
the Grand Chamber of the ECtHR in the casél ofas likely to be delivered in the
near future and the court decided to await itsveeji. Judgment was given on 27
May 2008 (Application No. 26565/05) and the partie=re given an opportunity to
make further written submissions. These were vedeby 20 June 2008. The Grand
Chamber was, in effect, hearing an appeal fromagiproach of the House of Lords in
N to the applicability of article 3. The Grand CHzen held, by 14 votes to 3, that
there would be no violation of article 3 of the @ention in the event o being
removed to Uganda.

From a health and medical treatment point of vidve present case has much in
common withN. Lord Nicholls of Birkenhead summarised the positin N in a
passage recited by the Grand Chamber at paragiaph 1

“...In August 1998 [the applicant] developed a seLAIDS
defining illness, Kaposi's sarcoma. The CD4 celintoof a
normal healthy person is over 500. Hers was dowk0to
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As a result of modern drugs and skilled medicalttreent over
a lengthy period, including a prolonged course ystematic
chemotherapy, the [applicant] is now much bettezr ED4
count has risen to 414. Her condition is stable. dtetors say
that if she continues to have access to the dradgsnaedical
facilities available in the United Kingdom she slibvemain
well for 'decades'’. But without these drugs andlife@s the
prognosis is 'appalling”: she will suffer ill-helaJtdiscomfort,
pain and death within a year or two. This is beeats highly
active antiretroviral medication she is currentgeiving does
not cure her disease. It does not restore her tpieedisease
state. The medication replicates the functions ar h
compromised immune system and protects her from the
consequences of her immune deficiency while, arig while,
she continues to receive it.

The cruel reality is that if the [applicant] retarto Uganda her
ability to obtain the necessary medication is peoidtic. So if
she returns to Uganda and cannot obtain the mealsédtance
she needs to keep her illness under control, h&tipo will be
similar to having a life-support machine turned’off

18. The Grand Chamber also cited, at paragraph 17n@ déxtract from the speech of
Lord Hope of Craighead, with whom Lord Nicholls, rdoBrown of Eaton-under-
Heywood and Lord Walker of Gestingthorpe, agrekedrd Hope, having considered
the jurisprudence of the ECtHR, stated:

“... So long as [the applicant] continues to take treatment
she will remain healthy and she will have seveedadles of
good health to look forward to. Her present condittannot be
said to be critical. She is fit to travel, and waimain fit if and
so long as she can obtain the treatment that skisnehen she
returns to Uganda. The evidence is that the tradtitinat she
needs is available there, albeit at considerabgt. (8he also
still has relatives there, although her positiorthiat none of
them would be willing and able to accommodate ake tcare
of her. In my opinion her case falls into the sazategory as
SCC. v Sweden, Henao v the Netherlands, Ndangoya v. Sveden
and Amegnigan v. the Netherlands, where the court has
consistently held that the test of exceptionalwnmstances has
not been satisfied. In my opinion the court's pmiglence leads
inevitably to the conclusion that her removal toadda would
not violate the guarantees of Article 3 of the Gamtion. ...”

19.  Lord Hope’s conclusion was recited:

“[Any extension of theD. principles] would have the effect of
affording all those in the [applicant's] conditian right of
asylum in this country until such time as the staddof
medical facilities available in their home courdriéor the
treatment of HIV/AIDS had reached that which isikkde in
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22.

Europe. It would risk drawing into the United Kirggd large

numbers of people already suffering from HIV in tiampe that
they too could remain here indefinitely so thatytiseuld take
the benefit of the medical resources that are abiglin this
country. This would result in a very great and noulat

unquantifiable commitment of resources which ittasssay the
least, highly questionable the states parties ¢ocibnvention
would ever have agreed to. The better course, aghtrhave

thought, would be for states to continue to comegattheir
efforts on the steps which are currently being nakeith the

assistance of the drugs companies, to make thessege
medical care universally and freely available ia tountries of
the third world which are still suffering so muchorh the

relentless scourge of HIV/AIDS.”

The Grand Chamber also cited, at paragraph 17ettandicated by Baroness Hale
of Richmond:

“...whether the applicant's illness has reached scritical
stage (ie he is dying) that it would be inhumaratireent to
deprive him of the care which he is currently recey and
send him home to an early death unless there & aailable
there to enable him to meet that fate with dignityThe test] is
not met on the facts of this case.”

In its assessment, the Grand Chamber referredet@dbe oD where the applicant

was in the advanced stages of AIDS and was closkedth in circumstances where
the medical facilities in the receiving State duat have the capacity to provide the
applicant with the treatment he needed and he ba@mily home or close relatives
able to look after him there. The courtDrhad held, at paragraph 53:

“[iln view of these exceptional circumstances arghiing in
mind the critical stage now reached in the apptisafatal
illness, the implementation of the decision to reenbim to St
Kitts would amount to inhuman treatment by the ossjent
State in violation of Article 3.”

The Grand Chamber ilN noted that the court had never subsequently foaind
proposed removal of an alien from a contractingeSta give rise to a violation of
article 3 on grounds of the applicant’s ill-heakimd reviewed the jurisprudence. The
Grand Chamber, at paragraph 43, stated that “siders that it should maintain the
high threshold set iD”. The level of treatment available in the contirag State and
the country of origin may vary considerably. Arfaalance must be struck between
the demands of the general interests of the contsnamid the requirements of the
protection of the individual's fundamental rightsArticle 3 does not place an
obligation on the contracting State to alleviatepdrities in the level of treatment
available through the provision of free and unledihealthcare to all aliens without a
right to stay within its jurisdiction.

Applying those principles to the facts My the Grand Chamber noted, at paragraph
46, that the claim was “based solely on [the applis] serious medical condition and
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24,

25.

26.

the lack of sufficient treatment available fornther home country. ... She is fit to
travel and will remain fit as long as she continteseceive the basic treatment she
needs” (paragraph 47). The court noted that théeexde before the domestic courts
indicated that if the applicant were to be deprivddher present medication her
condition would rapidly deteriorate and she wouldfex ill-health, discomfort, pain
and death within a few years.

The Grand Chamber concluded, at paragraph 50:

“The Court accepts that the quality of the applialife, and
her life expectancy, would be affected if she weteirned to
Uganda. The applicant is not, however, at the ptetene
critically ill. The rapidity of the deteriorationhich she would
suffer and the extent to which she would be ablelitain
access to medical treatment, support and carejdimg help
from relatives, must involve a certain degree odcspation,
particularly in view of the constantly evolving wstion as
regards the treatment of HIV and AIDS worldwide.”

The three dissenting judges also considered thepjudence of the ECtHR and
concluded, at paragraph 23:

“There is no doubt that in the event of removalUganda the
applicant will face an early death after a peridd asute
physical and mental suffering. In this case we satsfied of
the existence of such extreme facts with equalimelling

humanitarian considerations. After all, the high@sdicial

authorities in the United Kingdom were almost unamis in
holding that the applicant, if returned to Uganaauld have to
face an early death. The expelling State's respiibgi

because substantial grounds are thus shown foeviogdi that
the applicant almost certainly faces a risk of pgribed

treatment in Uganda, is engaged.”

The majority judgment of the ECtHR has essentiaffyrmed the approach taken in
N, by the domestic courts, to article 3 in a casemeflical treatment. Disparity
between facilities available in the United Kingdamd those in the receiving State do
not attract the operation of article 3. Furthée ECtHR has resolved the “cruel
reality” identified by Lord Nicholls ifN in the same way as did the House of Lords.
Given the medical treatment available in the Unitedgdom, the condition of the
appellant in the present case, like the appeltaNt is stable. With the benefit of that
treatment, the appellant is likely to remain healitr some years. The appellant is
not at the present time critically ill and is fittravel. That being so, and followiig
the likely consequences of return to Zimbabwe, lacknedical treatment leading to
ill-health, and followed by an early death, do notmally impose an article 3 duty on
the authorities of the United Kingdom.

Succinct though it is, paragraph 13 of the Tribismdétermination does, in my view,
sufficiently identify an error of law by the Adjuditor. The case on article 3 had
been put to the Adjudicator on health grounds drmed availability or otherwise of
medical care for the appellant in Zimbabwe. Thguddator's analysis of the
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30.

31.

evidence is devoted almost entirely to the avditgbiof medical treatment in
Zimbabwe (paragraphs 10 to 13). Reference to otilgective evidence of
oppression is brief and, save as to the husbamdyrticularised. Mr Knafler accepted
that the dominant feature at that stage had beeisshie of medical treatment. While
mentioning other factors, which | consider lateg Adjudicator’s decision was based
mainly on that ground, the conduct of the Governnmeaking access to treatment
more difficult. The Tribunal was entitled to condé that the “Zanu-PF angle is
merely an aspect of the difficulty in accessingatineent” and to conclude that the
Adjudicator had erred in law in failing correctlp tapply the approach i,
confirmed on appeal.

Moreover, other factors said to constitute an ‘@utdinary situation”, the appellant’s
lawful entry, compliance with the law and franknessr husband’s similar conduct,
and the United Kingdom’s assumption of the burdémedical care for two years
(paragraph 16) do not contribute significantly to aticle 3 claim and should not
have been relied on.

Having reached that conclusion, it is necessamotwsider in more detail the impact
of the decision ifN on the findings and conclusions below.Nnthe Grand Chamber
set out, at paragraph 29, the “general principéggurding article 3”. It depends on
“all the circumstances of the case . . . The suiewhich flows from naturally
occurring iliness, physical or mental, may be ceddny article 3, where it is, or risks
being, exacerbated by treatment, whether flowingmfrconditions of detention,
expulsion or other measures, for which the autiesritan be held responsible.” They
stated at paragraph 31:

“Article 3 principally applies to prevent a depdita or
expulsion where the risk of ill-treatment in thece®ing
country emanates from intentionally inflicted acfghe public
authorities there or from non-State bodies whenatkt@orities
are unable to afford the applicant appropriatequtodn”

| have cited the Grand Chamber’s finding, at paphr43, that it should maintain the
“high threshold set iD”. However, the court added:

“The Court does not exclude that there may be otley
exceptional cases where the humanitarian considesaiare
equally compelling.”

Thus the Grand Chamber recognised that a broageoagh may be taken to article 3
in cases such as the present, though the humaniteonsiderations must make the
case “very exceptional’. Not surprisingly, in viesf the way the case had been
presented both to the Adjudicator and to the Trabuthe Tribunal confined its
analysis of the Adjudicator’s decision to the heatsues and to the approach to them
in D and inN.

For the Secretary of State, Mr Patel submits thhether the harm reaches the
threshold required to violate article 3 cannot depen whether the “lack of sufficient

resources” in the receiving State occurs as a cuesee of some malign influence
by that State or because of benign matters. Tieetedn the individual is the same in
either case and it either reaches the thresholoysiste ECtHR or it does not.
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| have referred earlier to the Adjudicator's stroogndemnation of the general
policies of the Zimbabwean Government. The Adjatiic described what he saw as
the “malign contribution of the Zimbabwean Govermtievith its “perverted” and
“abhorrent” policies, its “intolerant and totalii@n methods”, and to “government
oppression”. He referred, at paragraph 15, taldpivation of food as well as health
care and that the appellant was likely to be deprivot only of medication but “even
nutrition”. Save as to the husband’s letter memgt at paragraph 15(a), though the
Tribunal found that his health had not deterioratbd support for that strong general
condemnation comes only in the single sentenc&endetermination, at paragraph
15(b), that “there is credible material in this etijve evidence, including in the
report of Professor Barnett, showing the attemptthb government of Zimbabwe to
use as a means of further suppression of politippbsition the deprivation of food;
the deprivation of medical care; and the tight tagon of non-governmental
organisations”. Even there, the emphasis is onivin of food and medical care.

Adjudicators can be assumed to have knowledgemdittons in receiving states, and
there is no obligation to set out background makeni detail in a determination, but,

in the context of this case, a more substantigdbitdanalysis was required to justify
the strong, and with respect somewhat intempelatguage referred to in paragraph
13 of this judgment. If the general conduct of av&nment is to be condemned in
this way, a cogent statement of the factual basicdndemnation is required. The
language may be a true reflection of the situaititdimbabwe in 2004 (it would not

be appropriate for this court to comment) but &iify a decision on article 3, with its

high threshold, a sufficient factual basis is reggdi That is particularly so where the
more general issues were considered only obligirelg case put on the lack of
medical care.

However, in the light of the statements of the @r&mamber at paragraphs 29 and 31
of N, already cited, accepting a broader approach tmnénitarian considerations”,
the approach of the Tribunal, supported by the &ary of State, cannot be justified.
There was material which required analysis.

A fresh consideration by the Tribunal of this ddi8 case is in my judgment required.
| would allow the appeal and direct a fresh consitien of the article 3 issue by a
differently constituted Tribunal. The need for Bdarther remittal is unfortunate but
in my view necessary to do justice between theiggron the one hand, to ensure
that, if policies of a Government are to be gemgr@ndemned, the approach must be
cogent, and, on the other hand, to ensure thatathele 3 claim is given the
consideration it deserves. | understand that thigumal is to consider, in the near
future and in a guideline case, the current sibmaith Zimbabwe.

Lady Justice Arden:

36.

37.

The decision of the Grand Chamber M v United Kingdom (Application no
26565/05) was handed down after the hearing ofappeal, and this may be the first
opportunity which any constitution of this courtsh@ad to consider it.

The circumstances ilN were very different from those that may emerge tine
present case after the evidence is reheard an@pfiopgings of fact made. IN, the
evidence was that the medication that the applinaptied was available in Uganda,
but only at considerable expense. In additionrethveere limited facilities for blood
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monitoring, basic nursing care, social securitydf@r housing. It is clear that the
court was dealing with a case where the allegaddiuharm "would emanate not from
the intentional acts or omissions of public auttesi or non-state bodies, but instead
from a naturally occurring illness and the lacksofficient resources to deal with it in
the receiving country." (see [43] of the decisidthe Grand Chamber).

The decision il means that the obligations resulting from arti®levith regard to
aliens who suffer from a serious illness for whickatment may not be available in
the country to which they are to be deported, arike only in very exceptional cases.
This limitation is founded on policy grounds. Thtiee Grand Chamber of the
Strasbourg court specifically states in its judgtarj44] that:

“While it is necessary, given the fundamental int@oce of
Article 3 in the Convention system, for the Couwtretain a
degree of flexibility to prevent expulsion in veexceptional
cases, article 3 does not impose an obligation ba t
Contracting State to alleviate such disparitiesough the
provision of free and unlimited health care toaiéns without
the right to stay within its jurisdiction. A findg to the
contrary would place too great a burden on the fotihg
States. ”

Where there is a risk of intentional harm to a perdeing deported, other
jurisprudence of the Strasbourg court establishas the protection guaranteed by
article 3 is absolute and thus not subject to #tenal interest of the contracting state
(for a recent example, s&aadi v Italy (Application no. 37201/06)). There would
thus appear to be a bifurcation in the jurisprugdemeder article 3 between cases such
asN and cases such 8sadi v Italy.

This distinction in the jurisprudence creates neotitical difficulty in the normal
situation where the case involves either one lihauthority or the other. However,
this case shows that in some cases an appelldrgéeeik to invoke th&aadi line of
jurisprudence in a situation where there is an rtEs®f resources for medical care
and ancillary services in the receiving statewilt have to be determined on another
occasion whether there is any difficulty in a cageh as the present in reconciling the
two lines of authority. It would suggest at minimuhat great care would have to be
taken to determine whether the lack of medicallifees or food is due to the
infliction of deliberate harm on the appellant {dnether there is an appropriate level
of risk of that) or whether the lack of medicalifties is due to a lack of national
resources for this purpose. The tribunal will atssed to determine the level of
seriousness of any actual or threatened harm andathise of such harm. It may also
need to determine whether any actual or threatéaech would be as serious if it
were not for the appellant’s medical condition.

| agree with Pill LJ that both lines of authoritgrcarise in the same case. To take
another example, a person may suffer from a sed@mease. The receiving state may
not only have no resources available for treatimg tlisease but have a policy under
which the deportee may be vulnerable to being pué iconcentration camp and
subjected to forced labour or other inhuman andatkgg treatment. He would not
be able to invoke article 3 on health grounds lutvould be able to do so on the
grounds that he would be subjected to inhuman agplading maltreatment by the
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receiving state. Our conclusion is supported leydécision of the Strasbourg court in
Pretty v United Kingdom (2002) 35 EHRR 1,33 at [52]. Our conclusion isoathe
same as that of Buxton LJ, with whom Jonathan Parleagreed, irZT v SSHD
[2006] Imm A.R. 57 at [18] and [39]. In that casshich also concerned a
Zimbabwean who was HIV-positive, the claim thatcet3 was involved because of
inhuman and degrading treatment, as well as lackedical resources, failed on
evidential grounds.

We are not prevented from taking the view by theisien of the Appellate
Committee of the House of Lords kv SSHD ([2005] 2 AC 296). There is no
guestion of this court extending the applicatioradicle 3 beyond that established by
the Strasbourg court.

For the reasons that Pill LJ gives, the appeal Ishio& allowed and the whole of the
article 3 issue remitted to be heard by a diffdyeciinstituted tribunal.

Lord Justice Longmore:

44,

| agree with both judgments.



