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Lord Justice Longmore:

1.

In February 2001 the mother of this applicant, tvom | shall refer as TC,
came to the United Kingdom from Zimbabwe. It was$ until June 2005 that
she sought asylum, which was refused in  August2005
On 26 November 2005 the applicant, who had remametimbabwe in full-
time education became 18. He lived there withfdtiser and sister.

On 29 November 2005 the mother’'s appeal againstetiusal of asylum was
allowed and she was thereafter treated as a refugdee applicant then
applied to an entry clearance officer for entryacdéece from Zimbabwe in
order that he could live in the United Kingdom abé reunited with his
mother.

On 29 June 2006 that application was refused bec#us applicant was
over 18 at the time of the application and did to¢refore fall within

Rule 352D of the Immigration Rules. The Entry Céee Officer refused to
exercise his discretion because, as he put itethezre no “compelling
compassionate circumstances” to allow him to usé discretion. That is a
reference to the Family Reunion Policy, issued bg Secretary of State,
which records that a spouse, civil partner or mitald, viz a child under 18,
are the only persons eligible but then adds:

“Other members of the family (e.g. elderly parents)
may be allowed to come to the United Kingdom if
there are compelling, compassionate circumstances
(see below).”

And when one goes below, one sees these words:

“Dependent children over the age of 18 and other
dependent relatives (e.g. mother, father, brother,
sister, etc) do not qualify for Family Reunion unde
this section of the Rules. However, if there are
compelling compassionate circumstances, which
warrant consideration of the application "outside"
the Rules, ECOs have discretion to refer
applications to the Home Office for a decision on
compassionate grounds. However, ECOs must be
satisfied that the applicant was genuinely depeinden
on the sponsor before his flight to seek asylum.”

4. The applicant then appealed on the grounds that dideision of the

Entry Clearance Officer should have been differamd that there was
interference with his private and family life puasii to Article 8. On
1 March 2007 Immigration Judge Reynolds dismiskatlappeal, holding that
he could not interfere with the Entry Clearancei€ifs decision and,
secondly, without going through the five steps megfl by the speech of
Lord Bingham of Cornhill in Razgasaid that any interference with private or



family life was proportionate and the case was exateptional in the sense
which had been given to that word by the Court ppéal in_Huang

. On 20 August 2007 Senior Immigration Judge McGeachyordered
reconsideration because he considered it was degudbat the
Refugee Family Reunion Policy had not been menti@ral had therefore not
been considered by the Immigration Judge. Thaing@deration took place
before Senior Immigration Judges Lane and McKea @nthe decision as
promulgated the AIT said that Immigration Judge idgs had failed to
consider the policy exception to the Immigratiorldduand had misapplied the
law in Article 8, and in paragraph 7 of the deansibey said this:

“We were satisfied thathe inadequacy of the
judge’s treatment of the policy and Article 8 issue
amounted to a material error of law, and proceeded
to the ‘second stage’ of the reconsideration, which
was by way of submissions only from the two
representatives.”

They concluded by saying in paragraph 9 that:

“although the immigration judge’s determination
contains errors of law, we have come to the same
conclusion, namely that the respondent’s decison i
in accordance with the law and the
Immigration Rules, and the decision does not
breach any of the appellant’s rights under Artile
of the ECHR.”

. In a statement of 2 March 2008, Miss Piya Mugqit, owhepresented the
applicant before the AIT, said that what happenathd the hearing was that
after submissions of law had been made the repiEses were asked to
retire; and, when recalled, Senior Immigration &ublgne said that there was
no error of law and the reasons would be giveniiting. So, according to

Miss Mugit, no indication in accordance with paeggr 7 was in fact given at
all. Unfortunately that was never incorporatecitite Grounds of Appeal

which had been filed on 15 February 2008, and meggited paragraph 7 of
the decision. She added that the representatigenwiinformed that there
was to be a second-stage reconsideration, so dhetimake submissions on
the basis of any error of law.

. There was an application for permission to appdathvthat notice of appeal
supported, and Senior Immigration Judge McKee egfubat application but
did appear to accept that there had been a misstadding because he says:

“There appears to have been a misunderstanding as
to whether the panel had found that, whatever grror
the immigration judge might have made at
first instance, they were not material errors, or
whether the panel had found that, albeit there avas



8.

material error in the original determination, thett

of the case were such that neither the
Refugee Family Reunion Policy nor Article 8 was
engaged.”

In those circumstances we indicated to Mr Lewispwias appeared for the
applicant this morning, that what the court was tmaterested in, in the light
of the procedural history, was what submissiong/toat evidence could have
been relied on if Miss Muqgit had had the opportynito make such

submissions or refer to such evidence.

Mr Lewis submits that this was a case where the Wé&Fe wrong to say that
there was no family life at all. He says that Irgnation Judge Reynolds
accepted that there was family life but said thatihterference with it was not
disproportionate, and therefore, Mr Lewis says, &1& has reversed the
Immigration Judge without giving any notice of fassibility that they might
do so, and that that was so unfair that the maiteght to be revisited.
However, as Senior Immigration Judge McKee saictfasing the application
for permission to appeal:

“It. is possible, as acknowledged by the
Court of Appeal inKugathas, for family life to
continue, in Article 8 terms, between an adult and
his parent, if there is an unusual degree of
dependency. But the situation envisaged in
Kugathas, where the adult child has been living for
several years with his parent in this country,esyv
different from the present case, where the child ha
been living apart from his mother, in a different
country with his father, for several years.
Remittances from the mother would not suffice to
establish the requisite degree of dependency, which
has to be more than financial. No evidence was
before the respondent or before the judge at
first instance to suggest that, at the date ofsilec;

the Kugathas test could be met”.

10.Mr Lewis has endeavoured to say that that testdcbelmet, and he has taken

us to evidence (that was in fact before both thenignation Judge and the
AIT) showing that the mother had sent remittanceler son in Zimbabwe to
help his father in supporting the applicant inuthe education. He points
out the telephone calls that were made. For my Ipaould accept that it
might be going too far to say that there was noilfafife shown by the
evidence that was before both the Immigration Jualye the AIT, although
one can well understand the conclusion that thex® mot. But, on any view,
it was so tenuous that, in the light of the faa thother has been in the
United Kingdom without any visits from her son the past seven years, it is
impossible to say that any interference with thamify life would be
disproportionate.



11.So while the procedural errors, as | think it is ta call them, on the part of
the AIT do give rise to some concern, | do thinktthin the end, it is so
unrealistic to think that any appeal would have prgspect of success on the
merits that it would not be right to grant permissto appeal in this matter.
Lord Justice Wilson:
12.1 agree.

Order: Application refused



