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DECISION: The Tribunal remits the matter for reconsideration

with the following directions:

0] that the first named applicant satisfies
s.36(2)(a) of the Migration Act, being a
person to whom Australia has protection
obligations under the Refugees
Convention; and

(i) that the second named applicant satisfies
s.36(2)(b)(i) of the Migration Act, being a
member of the same family unit as the first
named applicant.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicants Protection (Class XA)
visas under s.65 of thdigration Act 1958the Act).

2. The primary visa applicant, who claims to be azeiti of Zimbabwe, arrived in
Australia [in] September 2007. The secondary agalicant, who also claims to be a
citizen of Zimbabwe, arrived in Australia [in] Otter 2009. The visa applicants
applied to the Department of Immigration and Citigt@ip for Protection (Class XA)
visas [in] December 2009. The delegate decidedftse to grant the visas [in] March
2010 and notified the applicants of the decisiod thueir review rights by letter [on the
same date].

3. The delegate refused the visa application on tleslhat the first named applicant is
not a person to whom Australia has protection aliigs under the Refugees
Convention.

4.  The applicants applied to the Tribunal [in] AprID for review of the delegate’s
decisions.

5. The Tribunal finds that the delegate’s decisioandRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tqgplicants have made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6. Under s.65(1) a visa may be granted only if thesi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

7.  Section 36(2)(a) of the Act provides that a craarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausialb whom the Minister is satisfied
Australia has protection obligations under the 1@5hvention Relating to the Status
of Refugees as amended by the 1967 Protocol Reglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

8.  Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaanon-citizen (i) to whom
Australia has protection obligations under the Gorion and (i) who holds a
protection visa. Section 5(1) of the Act provideattone person is a ‘member of the
same family unit’ as another if either is a memdiethe family unit of the other or each
is a member of the family unit of a third persoacttn 5(1) also provides that
‘member of the family unit’ of a person has the mag given by the Migration
Regulations 1994 for the purposes of the definition

9.  Further criteria for the grant of a Protection &3l&XA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.



Definition of ‘refugee’

10.

11.

12.

13.

14.

15.

16.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gq@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test \sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.



17. Fourth, an applicant’s fear of persecution for aa@&mtion reason must be a “well-
founded” fear. This adds an objective requiremertihé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

18. In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country
of former habitual residence.

19. Whether an applicant is a person to whom Austtais protection obligations is to be
assessed upon the facts as they exist when th&ae made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

20. The Tribunal has before it the Department’s filatiag to the applicants in addition to
the Tribunal’'s own file.

21. Theapplicants appeared before the Tribunal [in] Ma¥@@nd again [in] June 2010 to
give evidence and present arguments. The Tribusalraceived oral evidence from
the primary visa applicant’s [Relative 1].

22. The applicants were represented in relation togliew by their registered migration
agent.

23. Included on file is the following material:

. Birth certificate for [Applicant 1], showing her twe the child of [name
deleted: s.431(2)], stating her date of birth tddse deleted: s.431(2)] and
her place of birth to be [hospital deleted: s.431 Rulawayo;

. Certificate of marriage for [Applicant 2 and Apgrt 1] dated [in] November
2009;

. Copy of Zimbabwean passport for [Applicant 1];

. Copy of Zimbabwean passport for [Applicant 2];

Visa application form

24. In her visa application form, [Applicant 1] explashwhy she left Zimbabwe:

| used to be an MDQMovement for Democratic Chariggouth leader during my

time of stay in Zimbabwe. | used to organize eallior MDC conference and how to
fight our enemy. During that time, | used to beassed, abused. Sometimes ZANU-
PF youth thugs almost got to a point of raping meas really disturbed in my
education. At that time | was in Bulawayo wherelfive 1] was an active member



of MDC, [Relative 1] is my legal guardian since theath of my mother in 1989
when my mother died due to injuries and stressrghared during the ZANU-PF
Gukurahundi genocide. [Relative 1] sneaked otth@fcountry because the
persecution was getting worse by the ZANU-PF thug#hen [Relative 1] migrated
to Australia, the situation got worse because gt were constantly coming to our
house which they later destroyed. | fled to Hatarstay with [Relative 2] but they
later found me and started to harass me aboutlieeeabout of [Relative 1].

At that time, [Relative 1] organized a sponsorrfa to migrate to Australia .

If I go back to my country | will be killed, tortad, harassed, abused or even killed
by the ZANU-PF thugs by not supplying informatidsoat the whereabouts of my
[Relative 1]. 1 won't be able to handle any moféh® scene, | experienced during
my stay in Zimbabwe and it affected me psycholdbiand | am finding it hard to
forget all what happened at [Relative 1]'s housstill haunts me.

25. The applicant wrote of her fears should she retoimbabwe:

| fear to go back because | feel not safe sincéamyly ([Relative 1]) fled the
country. | fear to be raped, harassed, abusddyédror even killed by the ZANU-PF
thugs since there is no security from the polics thie police are loyal to the ZANU-
PF thugs. | fear that the ZANU-PF things and mailitre the most dangerous people
in Zimbabwe.

If I got back, my chances of being killed or migsare very high. Anything can
happen because some people went missing aftangitfiieir families. As | was an
MDC member they might want to revenge since we tis@thsh at the rallies and |
witnessed a lot of bloodshed during those clashdd don’t want to see it again. |
am leaving with negative memories and | find itcher forget. There is no rule of
law in Zimbabwe. | fear myself going back becaakk&@ANU-PF officials are thugs
and the youths are the most dangerous to an dktrthey might not want to see
me.

The authorities will not protect me because whegldive 1]'s house was destroyed,
the authorities did nothing and no action was takeito now. Some of the senior
authorities organize some youth to come and destoyouse. Since we started
supporting MDC they never talked to us and plottrigninal things upon us. They
want to see us in pain, suffering then they wilhla@py. There is no protection since
the authorities are sponsoring the ZANU-PF youtth Barder Gezi to terrorise
people. They don’t want to listen to your probldmsause they say you are an MDC
supporter.

26. According to her visa application form, [Applicdtitlived in Bulawayo from her birth
until 2000 and in Harare from 2000 to 2007, whems Igifit Zimbabwe for Australia.

Departmental interview

27. [In] February 2010, [Applicant 1] took part in anterview with a delegate of the
Department of Immigration. She confirmed that imether died in 1989 as a result of
injuries sustained during an attack and that hiefedisappeared after that, leaving her
and her sister to be raised by [Relative 1].

28. She told the delegate that [Relative 1] had betacletd in her house and that one of
her fingers had been severed. [Applicant 1] agteather fear of persecution was
because of [Relative 1]. She told the delegatesghatdidn’t feel that it was safe for her



29.

30.

to return to Zimbabwe, ‘because the situation netanged there. They are still
beating people, they are still killing people.’

She confirmed her previous position as one ofeéadérs of MDC youth and stated that
she believed she had been elected to the positipart because [Relative 1] had been
such an active member within the party. She toéddelegate that despite having
stopped her active involvement with the MDC in 20§fe has remained a member and
supporter of the party.

She told the delegate that in 2007, people canfiedlative 2]'s house looking for
[Relative 1]. It was at that point [Relative 1]ddwer to come to Australia because it
was not safe for her to remain in Zimbabwe.

Tribunal hearing

31.

32.

33.

34.

35.

[Applicant 1] told the Tribunal that she arrivedAnstralia on a Student visa and has
completed her Certificate Ill and IV in disabilsyudies. [Relative 1] paid for her fees.
When asked by the Tribunal why she had waited 89 to apply for protection, she
told the Tribunal that she had been unaware optbtection visa system and only
found out about it last year in December. She tioddTribunal that she hadn’t
discussed the possibility of applying for protectwith [Relative 1].

When asked why she feared returning to Zimbabwpp[igant 1] told the Tribunal:

| used to be attacked by the ZANU-PF and the pdiazause | was a MDC member
and because they were looking for [Relative 1].

[Applicant 1] was unable to show her MDC memberstapd to the Tribunal as she left
it in Zimbabwe because she hadn’t anticipated mggidin Australia. She left her
membership card at [Relative 2]'s place where diteldeen living.

Her involvement with the MDC party began prior e 2000 referendum in
Zimbabwe. [Applicant 1] told the Tribunal that dbecame a member of the MDC
when it was first formed. She explained that tHe@®/had evolved from the
Zimbabwean Congress of Trade Unions and was atteatct Zimbabweans who
wanted to stand up for a change because Robertidugzd been president for a long
time and ‘things were starting not to go well.” efapplicant had just finished her O
levels and became interested in becoming parteoMBC She named [Person A],
now a councillor on the Bulawayo City Council, ae®f the people who influenced
her decision to join the MDC and who she came tonkas a leader of rallies held by
the MDC. At that time, [Applicant 1] had been fgiin Bulawayo in Matabeleland
North. [Applicant 1] became involved in distribugi flyers: she and other MDC
supporters would be driven in a van to their degitom where they would distribute
flyers for the party. [Person A] would sometimesne on these trips and although
[Applicant 1] spoke of seeing him, she said shenhaboken to him personally. She
described one rally which had taken place in aigtadn Pelandaba in Bulowayo.

When voting took place for the referendum, the i@ppt worked for the MDC as a
monitor in [ward deleted: s.431(2)]. She told Thibunal that her job was to walk
around and check that there was no violence tgiece. [Applicant 1] would report
any violence to the police.
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[Applicant 1] told the Tribunal that she was attesitto the MDC because she wanted a
change — and the MDC was offering such a changpplicant 1] wanted a change
because food prices kept on rising, unemploymestarethe rise and the country was
deploying soldiers to the Democratic Republic ohGom. She didn’t agree with the
money being spent on the deployment of soldierswthere was so much
unemployment in Zimbabwe.

At that time, her views of Robert Mugabe were that:

He was old and considering that he has been adprddior a long time, he was
meant to step down and give the power to someaee ¢lthought he should have
done that.

[Applicant 1] told the Tribunal that [Relative Lhé sister were also involved with the
MDC. The applicant’s sister remains a member efMIDC and is living in Bulawayo
with her children. According to [Applicant 1], hgister is not safe while she remains
living in Bulawayo or in Zimbabwe generally. [Apphnt 1] explained that because her
sister is not a member of the ZANU-PF, she is deaexess to food for her children
and is unable to have them immunised. This is lscthe production of a ZANU-PF
card is required before food is handed over orreefeedical services can be accessed.

[Applicant 1] told the Tribunal that [Relative 1ath been actively involved in the MDC
and had become a target for the ZANU-PF. [Relativs the [relationship deleted:
s.431(2)] of the applicant’s late mother. Becabhseapplicant’s father ‘disappeared’,
the applicant took her mother’s surname, [nameteléies.431(2)]. This is why she and
[Relative 1] share the surname.

After the 2000 elections, young people were forteattend training at the Border Gezi
site. Because [Relative 1] heard that girls wherated the training were returning
pregnant, she forced the applicant to go to Hamstay with [Relative 2] so she could
avoid doing the training.

The applicant told the Tribunal that during thiméi, she had been kidnapped by the
ZANU-PF:

They came to our home and knocked. No-one ansverédhey forced their way in.
One of them hit me. One boy hit my sister withoétlb.

She was taken to a place ‘where the ZANU-PF tonpexple and other MDC people —
and hit me on the bottom on my feet.” The appliceectame upset at this time and the
Tribunal decided to adjourn the hearing to a ldtge.

The Tribunal hearing was continued [in] June 20fApplicant 1] told the Tribunal
that she had been detained for over two weeks.wakdaken from her home to a
farm. She had been blindfolded so she was unaliledcribe the location of the farm.
When she was released, she was still wearing iheaskl blue blouse she had been
wearing when she had been detained. The day oélease, she was driven to a
nearby town and left to make her own way home. &wnra stopped for [Applicant 1]
and gave her a lift to Bulawayo. Once she gotuta®ayo, she took a combi van bus
home. Because she had no money with her, shellwa®d to ride without paying.

At [Relative 1]'s insistence, [Applicant 1] moveal Harare in 2000. For [Applicant
1]'s safety, [Relative 1] asked her not to remaitive in the MDC. From this point,
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[Applicant 1] stopped her active involvement in gfaety but retained her membership
of the party.

[Applicant 1] came to Australia on a student vidachk had been arranged by [Relative
1] who had moved to Australia in 2003.

[Relative 1] has since returned to Zimbabwe on dacasions: once in 2006, to visit
[Applicant 1] and her sister, and again in 2009¢dnvolved in the funeral
arrangements for [Relative 2].

[Applicant 1]'s sister remains living in Bulawayattv her young family. She is finding
it difficult to get enough food to feed her childreThis is because food is not
distributed to people like her who hold a MDC carstead of a ZANU-PF card.
Without a ZANU-PF card, it is also difficult to a&gs water, medication and medical
treatment. [Applicant 1]'s sister is not prepatedhecome a member of the ZANU-PF
in order to gain better access to supplies andcssv

[Applicant 1] told the Tribunal that she fears lgekilled if she were to return to
Zimbabwe. She is particularly concerned for helfave given the likelihood of
presidential elections in 2011. She is worried thshe were to return now, given her
former political profile, she would be seen to baurning to support the MDC in
preparation for the upcoming elections.

[Applicant 1] told the Tribunal that:

Everywhere they are asking for ZANU-PF cards. Fwbere, we won't be able to
access services.

[Applicant 1] was familiar with recent developmentghin the MDC and was able to
direct the Tribunal to the NGO activists’ websitgblatana.net.

Her hope for Zimbabwe is that next year’s electiarespeaceful, no matter what the
outcome, and for people not to be told how to vBtee remains supportive of the MDC
because

They are looking for investment. It doesn’t mattdrether you are black or white, it
doesn’t matter who you are and where you come ftbat!s how a nation should be.

[Applicant 1]'s husband, [Applicant 2] also gavaedance before the Tribunal. He
confirmed that he came to Australia in October 288% dependent of [Applicant 1].
They married in Australia [in] November 2009.

[Applicant 2] joined the MDC in January 2005. Hekined his decision to join the
party:

Things in Zimbabwe were not good and the MDC wasathly party with better
policies. | wanted to support them with the ecommomcovery. In Zimbabwe, the
inflation had gone so high. The MDC were goindptak for investments. The
current president has lost all investors, therenaractivities in industry, in education,
there was no production. The MDC wanted to engmimavestments.

He told the Tribunal that as a MDC member, he haaghie getting through territory
with a ZANU-PF stronghold. He would be asked towsta ZANU-PF card and then
would be questioned at length as to why he didaxehone.
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Although [Applicant 2] accepts that there is nopaaver-sharing agreement in place in
Zimbabwe, he remains concerned that the policegdfiorces and security forces
remain in the hands of the ZANU-PF. Because isf there is no state protection for
MDC members and the rule of law has no effecthelivere to return to Zimbabwe,
[Applicant 2] fears persecution from members of AARF because he is a member of
the MDC, particularly in the light of the next pigsntial elections, and because the
country’s security is in the hands of the ZANU-PF.

[Applicant 2] believes that he and [Applicant 1] wid be viewed with particular
suspicion on their return to Zimbabwe because bae been living in Australia

The moment you start to associate with westertigese is a mentality that we are
sending money back to the MDC in Zimbabwe; they thihk we are saving funds
for MDC.

[Applicant 2] told the Tribunal that [Applicant bjad previously been active in the
MDC but had stopped her activism in the party. ldeer, unless she renounces her
membership, she is still seen to be a member dffB€ and so remains subject to
persecution. He told the Tribunal that he widleesontinue as a member of the MDC
because he wants to see improvements in Zimbabwe.

The ZANU-PF are self-centred. They want everytiorghemselves. Everyone
should have access to education, everyone shouédfreedom. ZANU-PF doesn’t
offer that. With the MDC, their rallies are peadefl still believe the MDC will
encourage investment in Zimbabwe.

[Applicant 2] explained how his family is affectbg the shortages of supplies in
Zimbabwe:

My family rely on our support. When it comes toylmg things, there are problems
when there are shortages of food. That is wherhyawe to present your ZANU-PF
card. If you have no card, you have no accesduoation or medical treatment.

My mother has a problem with her leg but she hasedical help and no
medication. Most of the clinics are governmentauad to get that work, most of the
employees are from the ZANU-PF. If you are a ZARB-member, you get what
you want; if not, you can die out here

[Relative 1],[name deleted: s.431(2)], gave evi@etacthe Tribunal by telephone. She
was reluctant to speak about her time in ZimbaleANmg the Tribunal, ‘when | came
here, | actually tried and worked hard to closettdpc you want to ask me about.’
She describes her relationship with [Applicantd paing a mother-daughter type
relationship. She confirmed that when she wasnmbabwe, she had been a covert
member of the MDC, and that she had to be carefiulacnpublicise her role in the party
because of her job as a public servant. She thestcthe trade union origins of the
party and spoke of the early role of Morgan Tsvemgn the movement.

She confirmed that [Applicant 1] had been activthimithe party and that her activities
included attending rallies, putting up posters gederal campaigning. She also stated
that after the referendum when the situation beégaleteriorate in Zimbabwe, she had
advised [Applicant 1] to stop her involvement witie party.

In reply to the Tribunal’s question as to whasitike to live in Zimbabwe, [Relative 1]
said:



It's hard to tell but in Zimbabwe you can’t predighat would happen for you. |
don’t know whether it would be safe or not, it'sdhdor me to say. | heard about an
attack on a woman recently. | feel that it is safe.

62. She told the Tribunal that when she returned tobéimwe, she stayed away from
Harare and Bulawayo. She told the Tribunal thatehs difference between returning
to Zimbabwe for a holiday and returning there e li

To go back there permanently, | fear everythirtes different to here, there is no rule
of law. | hope the MDC might get into power anthgs might change.

INDEPENDENT EVIDENCE
Political situation in Zimbabwe

63. The Zimbabwean Government and the ZANU-PF, theyped by President Robert
Mugabe, have a record of past and continuing humgarts abuses. There was
considerable violence associated with presideatidlparliamentary elections in 2008,
as outlined in the following summary from the USp@gment of State:

Zimbabwe, with a population of approximately nindlion, is constitutionally a
republic, but the government, dominated by PresiBebert Mugabe and his
Zimbabwe African National Union-Patriotic Front (RAJ-PF) since independence,
was not freely elected and was authoritarian. 8kefbur national elections--the
presidential election in 2002, the parliamentagctbns in March 2005, the
harmonized presidential and parliamentary electiomdarch 2008, and the
presidential run-off in June--were not free and.fim the March 29 elections two
factions of the opposition Movement for Democré&ltange ( MDC ) gained a
parliamentary majority. Mugabe was declared theneirof the June 27 run-off
election after opposing candidate Morgan Tsvangvrdidrew due to ZANU-PF-
directed violence that made a free and fair eladtigpossible. Negotiations
subsequently took place between ZANU-PF and theM& factions aimed at
agreement on a power-sharing government. On Septebab all three parties signed
a power-sharing agreement under which Mugabe wetiédn the presidency and
Tsvangirai would become prime minister-elect; hogrethe provisions of the deal
had not been implemented by year's end. Althougltdmstitution allows for
multiple parties, ZANU-PF, through the use of gawveent and paramilitary forces,
intimidated and committed abuses against oppogitioties and their supporters and
obstructed their activities. The Joint Operatiomm@tand (JOC), a group of senior
security and civilian authorities, maintained cohbf the security forces, and often
used them to control opposition to ZANU-PF.

The government continued to engage in the pervasidesystematic abuse of human
rights, which increased during the year. The rupagy's dominant control and
manipulation of the political process through viae, intimidation, and corruption
effectively negated the right of citizens to chaftggr government. Unlawful killings
and politically motivated abductions increasedteSganctioned use of excessive
force increased, and security forces tortured mesniiethe opposition, student
leaders, and civil society activists with impuniBecurity forces refused to document
cases of political violence committed by rulingtgdoyalists against members of the
opposition. Prison conditions were harsh and lifeatening. Security forces, who
regularly acted with impunity, arbitrarily arrestedd detained the opposition,
members of civil society, labor leaders, journalistemonstrators, and religious
leaders; lengthy pre-trial detention was a problErecutive influence and
interference in the judiciary continued. The goveent continued to evict citizens



and to demolish homes and informal marketplaces.gidvernment continued to use
repressive laws to suppress freedoms of speeds,@esembly, association,
academic freedom, and movement. Government cooruptimained widespread.
High-ranking government officials made numerouslipuhreats of violence against
demonstrators and members of the opposition. Ayndaee-month ban on the
activities of nongovernmental organizations (NG&s)cerbated food insecurity and
poverty. After the ban was lifted, security forcesr veteran groups, and provincial
governors continued to interfere with NGO operatjdrampering food distributions.
Tens of thousands of citizens were displaced imtilee of election-related violence
and instability, and the government impeded NG@stts to assist them and other
vulnerable populations. The following human righitsations also continued:
violence and discrimination against women; trafifigkof women and children;
discrimination against persons with disabilitiengc minorities, homosexuals, and
persons living with HIV/AIDS; harassment and inggeince with labor organizations
critical of government policies; child labor; aratded labor, including of children.
(US Department of State 2009, 2008 Country Reortsdluman Rights Practices:
Zimbabwe, 25 February)

64. As a result of the 2008 general elections, thetipalisituation in Zimbabwe remains
complex. A unity government, comprised of two ogipg political parties - the
Zimbabwe African National Union Patriotic Front (RW-PF) and the Movement for
Democratic Change (MDC) are now engaged in a peWaring arrangement through
the Global Political Agreement (GPA). Under thisesgment, Robert Mugabe, leader
of the ZANU-PF, remained the President of Zimbalwidist Morgan Tsvangirai,
leader of the MDC, became the Prime Minister. sTgower sharing agreement
between ZANU-PF and MDC “marks a sort of resolutiom political crisis that has
been ongoing in the country since the disputed 200&ions.*

65. However, under the GPA, the MDC and ZANU-PF werahla to reach agreement on
several issues including the distribution of pditfaninistries between the parties.
Therefore, the GPA did not create a governmenndf/uut instead has led to a
political stalemate due to the fact that the ZANBRs retained most of its power and
continues to dominate the Zimbabwean governmemth&y factions of the ZANU-PF
still engage in politically motivated violence agsti Movement for Democratic Change
(MDC) supporters and any other people perceivdzbtopponents to their party.

66. According to the most recent US Department of SRaport:

Security forces, the police, and ZANU-PF-dominatksinents of the government
continued to engage in the pervasive and systematise of human rights. ZANU-
PF’s dominant control and manipulation of the it process through trumped-up
charges and arbitrary arrest, intimidation, anduggron effectively negated the right
of citizens to change their governmént.

67. According to a Stratfor Global Intelligence artigleblished in 2009, “the move does
not mean that actual power is being transferresh Z&ANU-PF to the MDC,

1 Zimbabwe: A Power-Sharing Deal with No Real Shgrof Power’ 2009, Stratfor Global Intelligence \sib, 30 January
http://www.stratfor.com — Accessed 8 April 2010.

2Us Department of State 2010puntry Reports on Human Rights Practices for 20@@mbabweUS State Department
website, 11 March http://www.state.gov/g/drl/rtsfit/2009/af/135984.htm — Accessed 23 March 2010.



however...the power-sharing agreement is structuretich a way that ZANU-PF has
not really given up much actual power to the oppmsi’ 3

68. Human Rights Watch (HRW) reported that the sigmhthe GPA has not brought to
an end the ZANU-PF’s attacks on its opponents aitids It continued to use state
institutions against MDC supporters, civil sociattivists and human rights
defender$. Further and notwithstanding the implementatiothés power sharing
agreement, HRW in February 2010 reported thatré&lmas been no meaningful
political transition, and that ZANU-PF continuesetagage in political violence against
perceived opponents’”

69. According to a further Human Rights Watch repBelse Dawn — The Zimbabwe
Power-Sharing Government’s Failure to Deliver hurmaits improvements

Since the formation of the power-sharing governmeepattern has developed in which
MDC legislators and activists are targeted forsrby the police and the Office of the
Attorney General on apparently baseless charges.

...the police in Zimbabwe continue to harass membktise media and to improperly
limit the right to free expression.

...While police have been quick to make these kinfdarests based on politically
motivated charges, no action has been taken aghos# who attack MDC members
and supporters.

Movement for Democratic Change (MDC)

70. According to the website for the Movement for Denadic Change (MDC), the party
was formed in 1999 as a result of the “need fooldipal movement to directly and
politically confront the ZANU-PF Government withveew to seeking the people’s
mandate to form an alternative governmérithe party has its roots in Zimbabwe’s
labour movement, but is also “backed by busindss;ah, women’s organisations,
students, human rights and civic groups, the impskred rural population and the
urban poor.®

71. According to the US Department of State’s BackgtbReport on Zimbabwe for 2009:

The MDC's first opportunity to test opposition hetMugabe government came in
February 2000, when a referendum was held on aabrastitution proposed by the
government. Among its elements, the new constitutiould have permitted
President Mugabe to seek two additional termsficeyfgranted government officials
immunity from prosecution, and authorized governnseizure of white-owned land.
The referendum was handily defeated. Shortly tlimedhe government, through a

3 Zimbabwe: A Power-Sharing Deal with No Real Shgrof Power’ 2009, Stratfor Global Intelligence siée, 30 January
http://www.stratfor.com — Accessed 8 April 2010.

* Human Rights Watch 2009, ‘Crisis without Limitsuidan Rights and Humanitarian Consequences of

Political Repression in Zimbabwe’ January www.hmwcPart V p.24.

®> Human Rights Watch 2010, ‘Zimbabwe One Year Oripfe a Failure’ 2010, 12 February
http://www.hrw.org/en/news/2010/02/12/zimbabwe-gees-reform-failure — Accessed 23 March 2010.

® Human Rights Watch 2008alse Dawn — The Zimbabwe Power-Sharing Governméatilure to Deliver human rights
improvementsAugust 31 http://www.hrw.org/node/8530&\ecessed 14 April 2010 —

"*About MDC’ (undated), Movement for Democratic Glgge website http://www.mdczimbabwe.org/About/aliuum. —
Accessed 23 March 2007.

8 ‘About MDC’ (undated), Movement for Democratic @igge website http://www.mdczimbabwe.org/About/abitu. —
Accessed 23 March 2007.



loosely organized group of war veterans, sancti@medggressive land redistribution
program often characterized by forced expulsiowlute farmers and violence
against both farmers and farm employees.

Parliamentary elections held in June 2000 wereendry localized violence, and
claims of electoral irregularities and governmenirmidation of opposition
supporters. Nonetheless, the MDC succeeded inroagti/ of 120 seats in the
National Assembly.

The March 2002 presidential election was precegamdnths of intensive violence
and intimidation against MDC supporters, and mbent50 people, mostly
opposition supporters, were killed. President Megahs declared the winner over
challenger Morgan Tsvangirai by a 56% to 42% mangfiost international observers
condemned the election as seriously flawed - teesfgction environment was
neither free nor fair, and the election itself waerred by significant fraud and
rigging - but regional opinions were mixed. Sodteafhe election, the MDC filed a
petition challenging Mugabe's victory, citing flawwselectoral laws, electoral
irregularities and pre-election violence. As of #mel of 2004, the case had not yet
been decided.

72. ThePolitical Handbook of the World — Zimbabwstates that:

The MDC was an outgrowth of the Zimbabwe Congrds$rade Unions and the
National Constitutional Assembly ZCTU/NCA. Its ca@mponents included workers,
students, middle-class intellectuals, civil rightsivists, and white corporate executives
opposed to the perceived corruption of the ZANU-dgtivernment as well as its
management of the economy...The MDC was the firsbsiipn party to have broad
inter-ethnic appeal and challenge the ruling pfotyevery elected seat. Party leader
Morgan Tsvangirai narrowly lost to President Mugabethe controversial 2002
presidential election’®

73. In October 2005, the MDC split into two factionsokvn as MDC-T and MDC-M for
their respective leaders, Morgan Tsvangirai anthirMutambara. Over time, both
factions realised that their common goal was tealethe ZANU-PF and so they
contested the 2008 elections as a coalition.

74. The March 2008 election was a volatile time in Zahtve as stated by tirolitical
Handbook of the World— Zimbabwe

Leading up to the 2008 elections, tensions heiglitemithin the MDC when Tsvangirai
supporters attacked the Matibenga faction duringheach on MDC headquarters in
November..Before the presidential election in March and theif in June 2008, violence
against the MDC increased but ultimately, the MD@wthe most seats in the assembly,
despite weakening party alliances and alleged idétion by ZANU-PF?

75. Against a background of continuing violence, inseshefforts by SADC [Southern
African Development Community] to find a politiceéttlement between ZANU-PF

°(http://www.state.gov/g/drl/rls/hrrpt/2009/af/135BBtm - accessed 6 July 2010

1%Banks, Arthur & Muller, Thomas C. (eds) 2009, ‘Ziatiwe’, Political Handbook of the Worl®nline Edition,CQ Press,
Washington DC http://library.cqpress.com/phw/ingk — Accessed 23 March 2010.

1 Banks, Arthur & Muller, Thomas C. (eds) 2009, ‘Fiabwe’,Political Handbook of the Worl®nline Edition,CQ Press,
Washington DC http://library.cqpress.com/phw/ingk — Accessed 23 March 2010.



and the two formations of the MDC resulted in atpal agreement signed in
September 2008

76. The International Crisis Group reported in Marci@@n the apparent dysfunction of
the unity government currently operating in Zimbabwhe report states that:

As Zimbabwe enters its second year under a unitgigonent, the challenges to democratic
transformation have come into sharp focus. Despégonable progress in restoring political
and social stability, ending widespread repressiod stabilising the economy since
February 2009, major threats could still derail téf@rm process.

...But major concerns undermining the transition peschave come to the fore. Hardline
generals and other Mugabe loyalists in ZANU-PF estusing to implement the
government’s decisions, boycotting the new naticealurity organ and showing public
disdain for Tsvangirdt

77. Sources suggest MDC members were at risk of vielamcl harassment for their
activities in 2009.

78. SW Radio Africaeports on the December 2009 attacks on an MOZ vglZANU-PF
militias which resulted in several supporters bemgred:

A truck carrying MDC supporters to a rally in UzuaptMashonaland East province,
was attacked by stone throwing ZANU-PF militiaghe area on Sunday.

...Several MDC supporters were injured in the skima@ad one of them, Daniel
Makaranga, had to be rushed to hospital for treathodowing the unprovoked
attack. At least two people were arrested.

The weekly MDC newsletter, The Changing Times, faéit supporters were
travelling in an open truck when it was ambushedadiyo shopping centre.

"The mob pelted the T-35 truck with stones, injgrine passengers who were on their
way to Nhakiwa Business Centre where they wereggmiran MDC rally,' the
newsletter said.

... The attack was reportedly engineered by a ZANU®\kh chairman for Uzumba
district, identified as Mbizi. He's reportedly iharge of five bases in Uzumba,
namely at Katiyo, Mashambanhaka, Mtawatawa, NhakiméRukarird'

79. TheZimbabwe Standarstates in October 2009 that “[w]ar veterans andNKAPF
militants have intensified attacks against MDC-parters in the rural areas following
the party’s disengagement from dealing with ZANU+RiRisters in the inclusive
government”:

War veterans and ZANU-PF militants have intensiitdcks against MDC-T supporters in
the rural areas following the party’s disengagenfiem dealing with ZANU-PF ministers in
the inclusive government, the party has said. TRECM said ZANU-PF militias were

12 UK Home Office 2009Country of Origin Information Report: Zimbaby23 December, p.22
http://www.homeoffice.gov.uk/rds/pdfs09/zimbabwet289.doc — Accessed 23 March 2010.

13 International Crisis Group 2010, ‘Zimbabwe: Pgkii and Security Challenges to the Transition’, &réh
http://www.crisisgroup.org/home/index.cfm?id=655Aecessed 9 April 2010.

14 Sibanda, T. 2009, ‘Zimbabwe: MDC Supporters Atetthy ZANU-PF Militia in Uzumba’All Africa
Global Media source: SW Radio Africa, 8 December http://aitarcom/stories/200912080979.html -
Accessed 4 January 2010



holding political meetings where they branded MDGupporters “enemies of the state” who
must be crushed because they had severed linkgowgrnment.

...MDC-T secretary for social welfare Kerry Kay exgged concern over the new wave of
attacks against the party’s activists and suppartne said ZANU-PF has “re-activated” its
terror squads and camps in the rural areas, bléonedurder, rape, plunder and general
violence in last June’s election.

“What they are doing is shocking,” Kay said. “Thae attacking our supporters on the basis
that we withdrew from the unity government, whismbt true. | fear this could degenerate
into chaos to the levels of last yeat”.

80. A 28 October 2009 article also indicates that ‘Gpidnce and intimidation against
members of the Movement for Democratic Change (MD@eased sharply within
days of the party ‘disengaging’ from Zimbabwe’styrgovernment, MDC spokesman
Luke Tamborinyoka told IRIN.” The article continues

“We have received reports of our supporters beeagdn up and having their homes
set on fire, allegedly by ZANU-PF supporters ledaar veterans and members of
the army,” Tamborinyoka said. President Robert Nbega the leader of ZANU-PF,
the other wing of the unity government formed iffeary 2009.

...Violence has erupted in Mashonaland Central Pos/ionce a ZANU-PF
stronghold in the north of the country. “The viaderhas intensified in rural areas ...
Also affected are close to 100 teachers who haeeffom the province,”
Tamborinyoka said.

...At the weekend, heavily armed police and soldiaided a house used by MDC
officials and accused the group of stealing weafimms army barracks in Harare.
Tamborinyoka said recent events showed all thenaaks of a crackdown on the
MDC and its supporters. “Recently, a brigadier-gahpointed a gun at one of our
members of parliament and threatened to shoot Him”.

81. Areport dated 24 August 2009 by the Zimbabwe HuRghmts NGO Forum on
political violence in Zimbabwe for June 2009 indesathat:

As intimidation and fear continue to grip many past rural Zimbabwe, groups of
ZANU-PF youths are still reported to be harassimgmers and suspected members
of the MDC , more than a year after the disputesigential run-off election.
Retributive attacks on those who sought legal &ssie and want redress for crimes
committed during the 2008 electoral violence haserbreported in some parts of the
country. Intimidation of MDC members by state agdmds also continued. This
report documents how three MDC members who wertegbéine group of those
abducted between October and December 2008, weiiblfotaken from their homes
to the Attorney General’'s Office. The violencejnmtlation and mistrust across the
political divide continues against the sentimetitsaanmitment to national healing
expressed publicly by the leaders of the thredaqsard the GPA (Zimbabwe Human
Rights NGO Forum 2009, Political Violence ReportJane [2009] , 24 August).

15 Chimhete, C. 2009, ‘Violence intensifies after MO@ull out’, The Zimbabwe Standar81 October
16 violence Spikes After MDC'’s Withdrawal From Govenent’ 2009 All Africa, source: UN Integrated
Regional Information Networks, 28 October



Returnees to Zimbabwe

82. A ZWNewsAugust 2009 article cites a call by TsvangiraZtmbabweans who have
fled the country to return and be part of the rigting effort”. Subsequently, in
October 2009, SW Radio Africa states that a UK 8a8mbabwean asylum seeker
charity had claimed that “some Zimbabweans who vakentarily returned to the
country this year have ‘regretted their decisiongijch came after Prime Minister
Morgan Tsvangirai earlier this year appealed fonlZabweans to return home”:

Harland explained that one teacher who recentiymed is now “lying low for fear
of victimization”, after the teacher was harasséctjmised and punished upon
returning to Zimbabwe, “merely for being away ie tiK.” Harland also explained

that one returnee from South Africa, Edwin Chingands murdered in August by
11!18

ZANU-PF youths, shortly after his return from th& ,Ufor being a ‘sell-out™:

83. In 2008, the advocacy NGO ‘Refugees Internatiocaled on neighboring countries
not to forcibly return Zimbabweans fleeing theiuotry, claiming that “forced
repatriation to Zimbabwe in the current climateldaendanger the safety of all
Zimbabweans living abroad®.

State protection

84. In general, sources indicate that the police ahdrattate agents failed to provide
protection for victims of violence, and even inatied and directed some of the
violence against people they perceived to be mesrdoaat supporters of the opposition.
People perceived to be supporters of the MDC haea bargeted both before and after
the election for assault, harassment, intimidaéiod a range of other human rights
violations. A Human Rights Watch report from Ma&®08 noted prior to the 29
March 2008 elections that “Incidents of politicalence perpetrated by the police and
other state agents against human rights defernjdarsalists, and opposition members
have intensified the climate of fear that alreaxigted in the country, and affected the
ability of the opposition to build its party struces and prepare for the electioR”

85. Sources indicate that violence increased in thé-g@estion period, and MDC members
and supporters continued to be targeted. A ZimbdPeare Project report noted that
“The majority of the victims of violence were fraitme MDC-T, supporters of
independent candidates and in some cases fromdJPéeple’s Party”. Similarly, a
Human Rights Watch report indicated that the cagipaf violence in Zimbabwe was
aimed at destroying support for the opposition ‘@ydtematically and methodically
targets Movement for Democratic Change (MDC) asts/and perceived MDC

7 “Tsvangirai urges exiles to return to Zim’ 20@¥/News1 August 2009

18:Concern Raised as UK Threatens Deportations’ 280%frica, source: SW Radio Africa, 31 October —

19 Refugees International 2008, ‘Refugees Internatioalls on African nations to protect Zimbabwe#esing
violence’, 25 June

% Human Rights Watch 2008JI Over Again: Human Rights Abuses and Flawed telet Conditions in
Zimbabwe’s Coming General Electign&l. 20, No. 2(A), March, pp.10,22
http://www.hrw.org/reports/2008/zimbabwe0308/zimvab308webwcover.pdf ; Amnesty International 2008,
Zimbabwe: A trail of violence after the ball&June, pp.1-3
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supporters”, and of the nearly 2000 recorded vigtohiviolence Nearly all were MDC
activists or people perceived to have voted forMzC”

86. An article dated 20 October 2009 sourced from SWi&Africa (London) refers to
“Elliot Mutizhe, who stood as an MDC candidatelie 2008 harmonized elections...
recuperating in a private hospital in Mutare” atberng “severely assaulted and left for
dead, by a group of ZANU-PF militias in Makoni SoeuManicaland province.” The
“MDC MP for Makoni South, Pishai Muchauraya,” sénat “while the attack might
have been an isolated incident, there are fearsasilvere regrouping to try to enforce
the ZANU-PF favoured, Kariba draft constitutionalcdment.” Muchauraya “said there
was a campaign already underway in most of the svartlis constituency, to reject a
people driven constitutioA® The Human Rights Watch report dated August 2009
includes information on instances of police noisisgy MDC supporters who had been
assaulted, and on the prosecution of MDC legisdadiod activists, often by officials
loyal to ZANU-PF. It is stated in the report that:

On July 13, 2009, a well-organized group of ZANU-fRMpporters and “war
veterans” beat up scores of MDC supporters andglisd a national constitutional
conference in the capital, Harare. No arrests wexée despite a heavy police
presence. The police remain under the leadershijugfistine Chihuri, a self-
proclaimed ZANU-PF supporter.

...On August 1, 2009, three soldiers assaulted Fanafinister Tendai Biti's
gardener at Biti's home in Harare. The victim, Hodvilakonza, was rushed to the
hospital. While Makonza was reporting the assdudtgolice station, one of the
soldiers who had assaulted him threatened—in thgepice of the police—to assault
Makonza again. The Zimbabwe Defense Forces renmalarithe control of generals
who support ZANU-PF, and in all the above caselic@either refused or failed to
investigate these attacks despite credible allegaibf criminal actions. This kind of
police and army misconduct is consistent with presiHuman Rights Watch
findings in recent years. Biti himself recentlyddhe media that he has been the
target of death threats, including having receizdulllet in the mail at his home.

...Since the formation of the power-sharing governimampattern has developed in
which MDC legislators and activists are targetedaiwest by the police and the
Office of the Attorney General on apparently baselgharges. This pattern points to
a drive by ZANU-PF to overturn MDC'’s slender majpiin Parliament. At the time
of writing, at least 16 MDC legislators have beersted by police on charges
ranging from public violence to kidnapping and rageven of whom have already
been tried and convicted in unfair trials in whible judges are known ZANU-PF
loyalists. Of the seven already convicted, fourehewmce been suspended from
Parliament under laws that provide that membemadfament (MPs) sentenced to

2 Zimbabwe Peace Project 2008)st March 29th 2008 Elections Violence Report NéBeaten, wounded,
bleeding and even lost life for exercising my rightote”, Sokwanele website, May, pp.8, 35
http://www.sokwanele.com/system/files/zpp_post_ekam report_1_0805.pdf; Human Rights Watch 2008,
“Bullets for each of you™: State-sponsored violersiece Zimbabwe’s March 29 electiodsine, pp.1,16
http://hrw.org/reports/2008/zimbabwe0608/zimbabv@¥éebwcover.pdf.

22 Sibanda, T. 2009, ‘MDC Activist Left for Dead by RAJ-PF War Veterans in MakoniAll Africa, source:
SW Radio Africa (London), 20 October http://allaiicom/stories/200910201168.html - Accessed 5 Nbeem
20009.



six or more months of imprisonment shall immediatadase to exercise their
parliamentary functions.

...Politically motivated prosecutions of MDC legisied and the failure to prosecute
MPs from ZANU-PF implicated in violence or otherisas crimes demonstrate that
the Office of the Attorney General and sectionthefpolice under ZANU-PF control
continue to abuse the judicial system for politeatls (Human Rights Watch 2009,
False Dawn: The Zimbabwe Power-Sharing Governmétaikire to Deliver Human
Rights Improvement#&ugust, pp. 5-8
http://www.hrw.org/sites/default/files/reports/ziatbwe 0809webwcover.pdf -
Accessed 2 October 2009).

87. The United States State Department (USSD) incltiiee$ollowing in the Zimbabwe
section of its 2009 Annual Report on Human Rightscices, published on 11 March
2010 and available at http://www.state.gov/g/dsihirpt/2009/af/135984.htm:

The government or its agents committed politicadiytivated, arbitrary, and unlawful
killings during the year. By year's end at leastiti@ens had died as a result of
injuries sustained from political violence thatgetred members of the opposition
party in 2008, in addition to the more than 200 wlfexl in 2008. At least three
persons were killed as a result of politically mated violence during the year. The
MDC-T continued to claim that approximately 200atimembers and supporters
were missing and presumed dead in the wake ofiehectlated violence in 2008.
The killings were primarily committed by membersZéfNU-PF, ZANU-PF youth
militia, war veterans, and, to a lesser extent, besof the military and police.
NGOs also estimated security forces killed at Id@gpersons in the Chiadzwa
diamond fields in Manicaland Province during tharye

Security forces killed opposition members during ylear. On August 30, MDC-T
activist Godknows Dzoro Mtshakazi was beaten tardeg four soldiers in
Shurugwi, Midlands Province, after being accused@hwith several other MDC-T
members of organizing an MDC-T rally and playingre-MDC-T song in a bar. The
four soldiers assaulted the group before takinghikazi to a nearby army base,
where he was beaten further and killed, accordingitnesses. The soldiers
subsequently sent word to Mtshakazi's wife to colleer husband's body. There was
no further investigation by year's end

There were killings by political party supportergidg the year. For example, on
July 30, 16-year-old Arnold Mosterd died after lgebeaten by ZANU—-PF supporters
in Macheke, Mashonaland East. Mosterd was repgriaditd after he asked for
outstanding wages from a local ZANU-PF chairmamjH&lunetsi. According to
villagers, seven suspects who had previously adcMsesterd of supporting the
MDC, tied Mosterd, cut his chin with a knife, andnged his stomach with hot iron
bars before carrying his dead body in a wheelbatoothie road. The suspects were
arrested, but Minister of State in the Presidédtfice Didymus Mutasa reportedly
ordered the release of the suspects on bail tlageldter. Mutasa also allegedly told
villagers to "deal with" strangers who visited #rea inquiring about the killing, as
they would be MDC supporters. No further action tek®n by year's end.

There were numerous credible reports of politicallytivated abductions and
attempted abductions during the year. MDC leadsyented that state security agents
and ZANU-PF party supporters abducted and tortdoaens of opposition and civil
society members, as well as student leaders, asfpamn effort to intimidate MDC
supporters and civil society members and leaderthd majority of cases, victims
were abducted from their homes or off the stregtgrbups of unidentified assailants,



driven to remote locations, interrogated and texduor one or two days, and
abandoned. In some cases the abducted personcassdan police custody days or
weeks later.

f. Arbitrary Interference with Privacy, Family, Hamor Correspondence

The constitution and law prohibit such actions, thetgovernment did not respect
these provisions in practice. Security forces deatdomes and offices without
warrants, the government pressured local chiefsZaidlJ-PF loyalists to monitor
and report on suspected opposition supportersthengovernment forcibly displaced
persons from their homes. Elements of the goverheeaerced ZANU-PF supporters
and punished opposition supporters by manipuldtieglistribution of food aid,
agricultural inputs, and access to other governrassistance programs.

FINDINGS AND REASONS

Country of nationality

88.

[Applicant 1] claims to be a national of ZimbabwEhe Tribunal accepts that she is a
holder of a Zimbabwean passport, a copy of whidoigained on file. On this basis,
the Tribunal is satisfied that she is a nation&ioibabwe and has assessed her claims
against that country.

Credibility

89.

90.

91.

92.

93.

94.

The Tribunal found that the primary visa applicargvidence to be open and credible.
She did not seek to over emphasise her politidalimnZimbabwe, admitting that on
[Relative 1]'s advice, she had stopped being algtivevolved in the MDC in 2000 but
has retained her membership of the party.

The Tribunal accepts that following the death @fitimother in 1989 and the
subsequent disappearance of their father, [Applithand her sister were raised by
[Relative 1].

The Tribunal accepts that [Relative 1] was an &ttim the Movement for Democratic
Change (MDC) and that prior to her migration to #hailsa, she was attacked in the
family home by members of the ZANU-PF as a resiWttich one of her fingers was
severed.

The Tribunal is satisfied that [Relative 1]'s inveiment in the MDC prompted
[Applicant 1]'s own political activism. The Tribahaccepts [Applicant 1]'s evidence
that from 1998 to 2000, she had a leadership ral@mthe youth wing of the MDC.

[Person A’s] political involvement in Bulawayo isemtioned in several Zimbabwean
websites and the Tribunal accepts [Applicant 1yislence that he was influential in
her involvement in the MDC.

[Applicant 1] was able to describe the backgroumthe MDC party and was able to
give detailed evidence as to her role in the parthe lead up to the 2000 referendum
and subsequent elections. The Tribunal accept$Apalicant 1] had an active role in
the MDC during this period.



95.

96.

97.

98.

99.

100.

The Tribunal accepts that [Applicant 1] moved tadta in 2000 at the behest of
[Relative 1] who was concerned that [Applicant Jui be forced to attend Border
Gezi youth camps, which are stated to have beetindation camps run by the
ZANU-PF and from which, [Relative 1] had been tatthny of the girls returned
pregnant.

Although there was no corroborative evidence betioeel ribunal and although the
dates provided by the applicant in this regard veeraewhat inconsistent, the Tribunal
is prepared to accept that [Applicant 1] was, oa occasion, taken away and detained
at a farm by members of the ZANU-PF where she weasdn. Her demeanour at
hearing when describing this event was consistéhtvaving experienced such an
ordeal.

The Tribunal accepts that in 2000, [Applicant 1]ved to [Relative 2]'s place in
Harare where, at [Relative 1]'s insistence, she maaknger actively involved in the
MDC although she remained a member of the party.

The Tribunal accepts [Applicant 1]'s evidence ttat situation of her sister, who
remains in Bulawayo, is precarious given that sh@enied access to supplies and
services, including medical treatment and educabenause of her support for the
MDC. The Tribunal accepts the evidence of [Appiic2] that his family are
experiencing similar privation.

The Tribunal is mindful of the delegate’s concemeelation to [Applicant 1]'s delay
in applying for protection. The Tribunal is notiséed by [Applicant 1]'s evidence
that she would have remained unaware that she seekl protection up until the
lodgement of her application in December last ydtis more likely, in the Tribunal’s
view, that she delayed lodging her applicationgiatection until the arrival of her
husband, [Applicant 2], in Australia.

The Tribunal accepts, however, that the applicaid h valid subclass 572 visa from [a
date in] September 2007 which was renewed [in] Ndaer 2008 and was valid until [a
date in] March 2010, which meant that she had mopadling need to regularise her
migration status. Given that the applicant’s ckaemne generally plausible and
supported by the general country information, thbunal draws no adverse inference
from the delay associated with the lodgement ofgnetection visa application.

Risk of serious harm capable of amounting to persea

101.

102.

103.

The applicant claims to be at risk of persecutmrtiie convention reason of her
political opinion.

The applicant fears persecution on her return mobébwe in part as a result of
[Relative 1]'s previous high profile membershiptibé MDC. In the Tribunal’'s view,
the fact that [Relative 1] has been able to retardimbabwe, without incident, in both
2006 and 2009, lessens [Applicant 1]'s claim olpeution on the basis of [Relative
1]'s high profile with the MDC.

[Applicant 1] also fears persecution on her remsra member of the MDC in her own
right. She fears being denied access to food mgyphedication, education and
medical services on the basis of her membershipeofDC.



104.

105.

106.

107.

108.

109.

110.

The country information set out above supportsthidence given by [Applicant 1]
that Zimbabweans without a ZANU-PF membership castdbeing denied basic
supplies and services, including food suppliesasudss to medications, medical
supplies and medical treatment.

Under s91R(1)(b) of the Migration Act, the persemutfeared by an applicant must
involve serious harm to the person. ‘Serious hamay include a threat to a person’s
life or liberty; a significant economic hardshi@athhreatens the person’s capacity to
subsist or the denial of access to basic serwdeste the denial threatens the person’s
capacity to subsist.

Although the Tribunal recognises that the Globditieal Agreement between the
ZANU-PF and the MDC remains in place in Zimbabwe, tountry information
confirms the evidence given by [Applicant 1] thaistagreement has not put an end to
the targeting of MDC members by members of the ZARRJ The Tribunal accepts
the evidence of [Applicant 1 and Applicant 2] tkiair families have been subjected to
harassment and to the denial of food and servitesnihey have been unable to show
evidence of their membership of the ZANU-PF.

The country information also documents reportsioftzabweans returning from
abroad who have been victimised and harassed @uobeih Zimbabwe merely for
having lived abroad or because they are seen asghsmd out. In the light of this
information, the Tribunal accepts the possibilityApplicant 1] being viewed with
suspicion upon her return because of both her pabvism in the MDC, and because
of her now lengthy absence from Zimbabwe. Givenuiolence that occurred at the
previous national elections in 2008, the Triburcalegts that [Applicant 1]'s fear of
renewed violence and security threats and denisgéices in the lead up to the next
elections (expected to be held in 2011) is oneithatll-founded.

On the totality of the evidence before it, the Tnhl is satisfied that in light of
[Applicant 1]'s prior activism in the MDC, her contied membership in the MDC and
her now lengthy absence from Zimbabwe, she woulat sk on her return of
harassment, discrimination and the denial of bseigices, including medical
treatment, such as may threaten her capacity witubThe Tribunal is satisfied that
such treatment would constitute persecution invghserious harm to [Applicant 1].

In light of its acceptance of [Applicant 1]'s clasnand in view of the country
information before it, the Tribunal finds that Applicant 1] returns to Zimbabwe,
there is a real chance that she will experiendews®harm in the reasonably
foreseeable future capable of amounting to persmcidr the purposes of s91R of the
Act.

Having regard to the country information beforaght Tribunal also finds for the
purposes of s91R(1) that any such serious harmdanoublve systematic and
discriminatory conduct.

Convention nexus

111.

[Applicant 1] is claiming protection on the badiat she is a member of the political
party, MDC.



112. The country information, as set out above, dessrdomtinued attacks against MDC
supporters throughout Zimbabwe. The informatioggested that such attacks are not
simply part of generalised violence within the coyfut amount to persecution on the
basis of political opinion and as such fall wittive scope of the Convention.

113. The Tribunal finds that for the purposes of s91R{1yf the Act, the essential and
significant reason for the persecution faced bydigant 1] is on the basis of her
political opinion, as a supporter of the MDC.

State protection

114. On the basis of the country information beforé¢hg Tribunal is satisfied that threats
faced by [Applicant 1] on her return to Zimbabweulkbcome from ZANU-PF
supporters including those in charge of Zimbabwstate controlled security. Despite
the GPA which has resulted in the MDC leader, Mor§javangirai, being installed as
Prime Minister of Zimbabwe, the ZANU-PF leader, RdtMugabe, remains president
and the police and armed forces remain under msaaas they are comprised,
overwhelmingly, of ZANU-PF supporters. The Tribliaecepts the findings of the
country information, as set out above, that thisatively denies state protection to
MDC supporters.

115. The Tribunal therefore finds that state protectroaccordance with international
standards would not be available to [ApplicantAJher return to Zimbabwe.

Conclusion on persecution

116. The Tribunal concludes that [Applicant 1] has alv@linded fear of persecution for
the purposes of s91R(1) of the Act in the eventsha returns to Zimbabwe in the
reasonably foreseeable future, on the basis gbdiércal opinion.

Internal relocation

117. The Tribunal is satisfied that [Applicant 1] would at risk of persecution in
Zimbabwe generally. The Tribunal accepts the agunformation that security
remains poor throughout Zimbabwe as does the ecarstuation. The Tribunal is
satisfied that it would be neither safe nor reabtentor [Applicant 1] to re-locate
within Zimbabwe.

Safe Third Country

118. There is no evidence before the Tribunal which mgglygest that the applicant has a
presently existing, legally enforceable right téezrand reside in any safe third country.
Accordingly, the Tribunal finds that the AustraBgirotection obligations are not
excluded under s 36(3) of thiigration Act1958.

CONCLUSIONS

119. The Tribunal is satisfied that the first named agpit is a person to whom Australia
has protection obligations under the Refugees Quiore Therefore the first named
applicant satisfies the criterion set out in s.3@Rfor a protection visa and will be
entitled to such a visa, provided se satisfiegéngaining criteria for the visa.



120. The second named applicant, [Applicant 2], only ptated Part D in [Applicant 1]'s

application for a protection visa, applying as amber of [Applicant 1]’s family unit
rather than as a refugee in his own right. Hethasefore been assessed by the
Tribunal on this basis alone. On this basis, thieuhal is not satisfied that [Applicant
2] is a person to whom Australia has protectiongallons. Therefore he does not
satisfy the criterion set out in s.36(2)(a) forratpction visa. The Tribunal is satisfied
that [Applicant 2] is the applicant’s husband &nhd member of the same family unit
as the first named applicant for the purposes3®(8)(b)(i). As such, the fate of his
application depends on the outcome of the firstethapplicant’s application. As the
first named applicant satisfies the criterion setin s.36(2)(a), it follows that
[Applicant 2] will be entitled to a protection vipaovided he meets the criterion in
s.36(2)(b)(ii) and the remaining criteria for thisa:

DECISION

121. The Tribunal remits the matter for reconsideratioti the following directions:

(i)

(ii)

that the first named applicant satisfies s.3@Rof the Migration Act, being a
person to whom Australia has protection obligationder the Refugees
Convention; and

that the second named applicant satisfies(8)86)(i) of the Migration Act, being
a member of the same family unit as the first naapgalicant.



