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His Honour Judge Stephen Davies
Introduction

1. In this case the Claimant, Tendai Rangwani, sge#licial review in relation to what he
contends was his unlawful detention by the Defehdéwe Secretary of State for the Home
Office (SSHD), over the period of his administratidetention beginning on 19/06/09 and
ending with to his voluntary return from the UK Zmmbabwe on 3/04/10. His primary
complaint is that he should not have been detaameldsshould have been released; his fallback
position is that if he was lawfully detained thee bBhould have been detained in an
Immigration Removal Centre (IRC) rather than inspn. Because he is no longer in
detention, the case is really about whether heahaaim for damages against the Defendant
and, if so, on what basis.

2. In short, the position is as follows:

(1) On 13/05/05 the Claimant, then aged 19 yeartered the UK from Zimbabwe on a
Zimbabwean passport, and was given 6 months |leaxermain as a visitor. He went to
live with his mother and half brother in Nottingham

(2) On 17/09/05 he committed an extremely sermffence, an offence of rape committed
against a 13 year qirl;

(3) On 16/01/06 he was convicted and on 17/2/0&&a® sentenced to a term of 10 years'
imprisonment, reduced to 7 ¥ years on appeal, aohth was due to be released from
the custodial element of his sentence on 19/06/8@. was required to sign the Sex
Offenders Register (SOR);

(4) The Claimant did not make any application sdead his period of leave, but on
29/04/08 he made an asylum claim, which was rejeatel his appeal to the AIT was
dismissed on 6/07/09, his appeal rights becomimgested on 17/07/09;

(5) A deportation order was made against him orl(3/09;

(6) On 15/06/09 Ms D'Addio, the caseworker withime tCriminal Casework Directorate
(CCD) of the UK Border Agency (UKBA) responsible fihe Claimant's case, wrote to
the Governor of HMP Wakefield, where he was detjiresking him to notify the
Claimant that he would continue to be detained fa@f06/09 under paragraph 2(3) of
Schedule 3 to the Immigration Act 197The enclosed 'reasons for detention’ letter and
the subsequent monthly progress reports issueldet@taimant show that the reasons
why the Defendant had decided that the Claimanulsheemain in detention were in
summary: (a) the risk of absconding; (b) the rikesoffending.

(7) From 19/06/09 the Claimant continued to be idethin HMP Wakefield, rather than
being transferred to an IRC, despite written retpuesthat effect made by his solicitors
on his behalf which went unanswered by the Defendatil 16/12/09. The Defendant's
case is that the Claimant was risk assessed or9/R9/(y Ms Bernice Ouseley, an
Immigration Officer in the Detainee Escorting andpBlation Management Unit
(DEPMU - the UKBA department responsible for manggihose in administrative



(8)

9)

(10)

(11)

(12)

detention), who decided that he should remain isopt The Defendant says that it
advised HMP Wakefield that this was the positio®rtober 2009;

The first monthly progress report issued to laimant in July 2009 asked the
Claimant to advise the Defendant if he wished tarreto Zimbabwe and if he wished
to apply for the Facilitated Return Scheme (FRS)den which he would receive
financial and other assistance to return to anoceté in Zimbabwe. It would appear
that since there were no enforced removals to Zowkaat this time, the only prospect
of securing the Defendant’s removal to Zimbabwe wils his agreement;

On 12/08/09 the Defendant was advised thaCilaenant's half brother, who had been
holding his passport for him, was claiming thatviaes unable to find it. It would
appear that by this time the Defendant had beerenaadhre that the Claimant was
willing to return to Zimbabwe voluntarily and wagerested in the FRS;

On 10/11/09, after some delay, the Claimarg imgéerviewed in order to obtain details
to arrange for a request to be made to the Zimbabwigh Commission (ZHC) for the
issue of an Emergency Travel Document (ETD) tolifateé his removal to Zimbabwe.
The note records that he claimed he had been tplthd Foreign National Prisoner
(FNP) liaison clerk at HMP Wakefield that he was @ligible for the FRS;

On 11/11/09 an application for bail made by @laimant could not proceed because he
had not been produced from prison. Effective bpplications were however made on

7/12/09 and 15/2/10, and bail was refused on eachsion on the grounds that there

were substantial risks of absconding and re-offegdi

On 22/12/09 the Claimant was accepted intoRRS&, and on 5/01/10 the Defendant
made an application to the ZHC for an ETD. Aniwiwv was arranged at the ZHC on
27/01/10, but this had to be re-scheduled to 28/34la result of HMP Wakefield being
unwilling to allow the Defendant out of prison otliban in a caged van. The ETD was
granted on 26/2/10, removal directions were se?0f3/10 and the Claimant was
deported on 3/04/10.

So far as these proceedings are concerned:

(1)

(2)

@)

(4)

Letters before action were sent to the Defehdad to the Governor of HMP Wakefield
on 10/12/2009.

The proceedings were commenced against bottD#fendant and the Governor of
HMP Wakefield on 11/01/2010. The relief sought w@$ the Claimant's release from
detention or alternatively a transfer to an IRCgetber with a declaration that his
detention alternatively his non-transfer to an IR@s unlawful; (b) a declaration that
the D's policy regarding the place of detention walawful; (c) damages.

On 1/06/10 HHJ Gilbart QC granted permissioniagf the Defendant but not against
the Governor of HMP Wakefield. There has beenemewal application in respect of
the refusal of permission as against the Governor.

On 1/11/10 the claim was due to be heard, towas adjourned by HHJ Stewart QC on
the basis that the Claimant was entitled to sesklabure from the Defendant of



(5)

documents relevant to what the Claimant was coirtgnéias an unpublished secret
policy in relation to detaining those such as thairGant, convicted of serious sexual
offences, in prison instead of in an IRC.

Disclosure was provided, and the Defendant glsmluced witness statements from
Bernice Ouseley made 3/12/10 and from Mike Richamds Higher Executive Officer
in the CCD, made 15/12/10. The case was listedreehe on 16/12/10, but could not
be dealt with on that occasion because there vgagficient time to deal with this case
and another case, which had been ordered to laeatithe same time because it raised
similar issues, in the time available, it beingesgt that the other should be dealt with
first as more urgent since the claimant in thakoaas still in detention. Accordingly
this case was adjourned to 2/02/10, when it praegdmbfore me and, having heard a
full day's argument, | adjourned to provide a \entfjudgment.

By the time of the hearing on 2/02/10, the issi@d been clarified and refined, so that they
may now be stated to be follows:

(1)

(2)

3)

(4)

The Claimant's primary case is that his adrinaive detention was unlawful by
application of what are commonly referred to as Hadial Singhprinciples. The
Defendant disputes this.

A particular factor relied upon by the Claimast part of his case in this regard is what
he contends was his unlawful detention in prisghamathan in an IRC. This is on the

basis: (i) firstly, that the place and conditiorigletention are themselves relevant to the
reasonableness of continuing detention; (ii) sdygrithat being detained in prison led

to significant delays in his removal and a breathhe Defendant's obligation to act

with reasonable diligence to secure removal. Théeemant does not accept that the
Claimant's detention in prison was unlawful. Sbeepts that in principle the place and
conditions of detention are of relevance, but asflfimited relevance. She does not
accept that being detained in prison led to detay# it did, since this is the result of a

lawful decision to detain in prison it can have &@aring on matters.

As to the claim for damages for unlawful detemt the Claimant submits that he is
entitled to damages in tort for false imprisonmant/or under Article 5 European
Convention on Human Rights (ECHR). The Defendasputes that damages are
available where, as here, the detention was purdwas.36 UK Borders Act 2007
(UKBA 2007).

The Claimant's alternative case is that even ifdetention as such was not unlawful,
his continued detention in prison rather than inlRG@ was unlawful. Although the
Claimant does not following disclosure contend thasecret policy was unlawfully
applied to him, he does | think still maintain bisallenge to the relevant policy as set
out in the Enforcements Instructions Guidance (E4€gtion 55.10. He also submits
that: (a) there appears to have been no or no pepcise of the decision-making
process applying all of the relevant factors as dated by the EIG; (b) on a proper
application of the relevant factors a decision twtransfer the Claimant to an IRC
would have been irrational; (c) the Defendant thile its obligation under the EIG to
conduct an assessment on an individual basis praeide reasons for a decision to
reject a request for a transfer to an IRC. Savedme concession that there was some



5.

delay in making the initial decision and in comnuating that decision, this is all
disputed by the Defendant.

(5) As to the claim for damages for detention irsqm as opposed to an IRC, the Claimant
again submits that he is entitled to damages inféorfalse imprisonment and/or under
Article 5 ECHR. The Defendant disputes that thsrany entittement to damages in
tort or under Article 5 ECHR, in circumstances vehdre detention in prison was - she
submits - specifically authorised under the Immiigra (Places of Detention) Direction
2009.

It is convenient to begin by referring to thgigdative background, the relevant case law and
the applicable policy in force in the period witlnish this case is concerned, before turning
to the facts, considering the arguments and exipigeasy conclusions.

The legislative background

6.

There is no controversy in this case as to #levant legislative background which can,
therefore, be stated relatively shortly.

The power to make a deportation order on coiwviarises under ss.3 and 5 Immigration Act
1971. The power to detain pending removal or daparon a person against whom a
deportation order is in force is conferred by paapb 2(3) of Schedule 3 to the 1971 Act.

Since the Claimant had been sentenced to adkimprisonment in excess of 12 months, it is
common ground that the Defendant was obliged ursdg2(5) UKBA 2007 to make a
deportation order against him unless one of themtkans in s.33 applied, including the case
where removal would breach his Convention right83@). Accordingly, under s.36, the
Defendant was required to exercise his power adfrd&tn under paragraph 2(3) of Schedule 3
against the Claimant unless, in the circumstarfeehought it inappropriate to do so.

Under the Immigration (Places of Detention) Bilen 2009 the Defendant directed, as he
was entitled to do under paragraph 18(1) of Scleed8ub the 1971 Act, that persons detained
under paragraphs 2(2) or (2) of Schedule 3 to ®i&lL1Act or s.36 UKBA 2007 may be
detained in, amongst other places, prisons: seggrhs 3(1)(f) and 3(2). Under paragraph
18(4) of Schedule 2 to the 1971 Act, when read wétragraph 2(4) of Schedule 3 to the 1971
Act, a person so detained is 'deemed to be in RgabdyY'.

The limit on the length of lawful detention — the Hardial Singh principles

10.

It is also not controversial that there areitbnon the lawfulness of continued deportation,
under principles stated in the case of R (Hardiagjly) v Governor of Durham Prisqh984]

1 WLR 704, and followed ever since. The princspleere summarised by Dyson LJ in R (I
(Afghanistan)) v SSHI?002] EWCA Civ 888 as follows:

46. [T]he following four principles emerge:

() The Secretary of State must intend to degwetgerson and can only use the power to
detain for that purpose;

(i) The deportee may only be detained for a peribat is reasonable in all the
circumstances;



11.

12.

13.

14.

15.

16.

17.

(i) If, before the expiry of the reasonable ek it becomes apparent that the Secretary of
State will not be able to effect deportation withirat reasonable period, he should not
seek to exercise the power of detention;

(iv) The Secretary of State should act with reabdm diligence and expedition to effect
removal.

On a number of subsequent occasions the Coukpeal has revisited the Hardial Singh
guidelines and subjected them to further consigmramost recently in the case of R (MH) v
SSHD[2010] EWCA Civ 1112.

It is common ground that there are a numbeelef/ant circumstances to be considered when
deciding whether the length of detention is reabtzna

It is clear from the authorities that the burde on the Defendant to satisfy the court on the
balance of probabilities that the Claimant is bgngperly detained pending removal, so that
the court must make up its own mind on this issatbear than limit itself to conducting a
public law review of the Defendant's decision totoaue to detain.

The prospects of securing the detainee's relnvaittain a reasonable time is of course an
issue of fundamental importance. It is howevearchkeom the authorities that there is no
requirement that the removal be 'imminent’, not thaspecified date for removal can be
identified. Further, there is no set time limitybad which detention will automatically

become unreasonable; everything depends on the &dcthe individual case. Equally,

however, the longer the period of detention theeramxiously the court will scrutinise the
reasons put forward as justifying the continuectgbn.

The authorities show that the risk of abscogdimot detained is a relevant consideration.
Mr Karnik referred me to the judgment of Dyson hJ i(Afghanistan)where he said that the
risk of absconding is not a 'trump card’ which ajsvaustifies continued detention, no matter
the circumstances. Ms Anderson accepted this bserged that nonetheless it may be a
factor which carries considerable weight. For eplemn R(A) v Secretary of State for the
Home Departmenf2007] EWCA Civ 804, Toulson LJ and Keene LJ di&t considerable
significance to the risk of absconding.

The authorities also show that the risk of ffermling if not detained is a relevant
consideration. Mr Karnik submitted that since tpemary purpose of administrative
detention is to effect deportation, although tls& of re-offending is a relevant consideration
it is nonetheless a secondary consideration. Iputigment this is a matter of semantics; the
risk of re-offending is clearly a relevant consateyn, but the weight to be attached to it in an
individual case depends on the circumstances. AsARNOerson submitted, it is not merely
the risk of re-offending which is relevant but tileely type of offending. As Simon Brown
LJ said in_|I (Afghanistan)'if one could predict with a high degree of cetia that upon
release the detainee would commit murder or maythatto my mind would justify allowing
the Secretary of State a substantially longer pdedb time within which to arrange the
detainee's removal abroad'.

In considering the risk of absconding and thle of re-offending, the court is entitled to have
regard to, but should not defer to, the reasonsrghy an Immigration Judge ('IJ%) in dealing
with any application by the detainee for bail. Ba&s been observed in the cases, IJs are
naturally extremely experienced in this area atsh, aften have the advantage of hearing the



detainee give evidence before them. Mr Karnik heweeferred me to paragraph 50 of the
decision of Burnett J in R (lbrahim & another) vHES [2010] EWHC 764 (Admin) in
support of his submission that the court shouldb®bver-influenced by the fact that — as in
this case — the detainee had, and had exerciseghtdo make two bail applications whilst in
administrative detention, all unsuccessful. Hensitled that the 1J hearing the individual balil
application is making an interim decision pendihg tletermination of the appeal to the AIT,
whereas the court at this stage is being askednduct a fundamentally different enquiry,
and cannot abdicate its responsibility to decidetlo® overall lawfulness of continued
detention to the IJ. | agree with this submissemd have regard to the records of the bail
applications and the reasons given for refusal, dmtnot regard them as in any way
determinative of the issues | have to decide.

18. The authorities demonstrate that the detainemisluct in relation to his removal is also
relevant. A court can, in an appropriate casee tato account that the detainee could have
returned to his home country voluntarily but hassgn not to do so, both as a relevant factor
in its own right and also as a consideration reiléva the risk of absconding. However the
Court of Appeal has cautioned that this cannot $eduas a justification for, in effect, an
indefinite period of detention of someone who, §mod reason or bad, it is not willing to
repatriate voluntarily. A court can also in an Egpiate case take into account that the
detainee has failed to co-operate with his remavlgther by physically refusing to submit to
forced removal or by mounting unsuccessful legahllehges against removal. Again
however this cannot justify an indefinite periodd#tention. Nonetheless in the case of R
(WL (Congo) & Others) v SSHIP010] EWCA Civ 111 the Court of Appeal held (pgraph
102) that it was relevant to the assessment oflébality of continued detention that the
period of detention had been increased by the pgusg@applications for asylum or leave to
remain, appeals and judicial review proceedinggtiularly if his applications and appeals
are obviously unmeritorious'. They continued:

'In our judgment, as a matter of principle, a ENBnnot complain of the prolongation of his
detention if it is caused by his own conduct'.

It is clear from_WL (Congo)therefore, that this is a relevant factor, eveté applicant has

acted perfectly reasonably in pursuing these clamithough the weight to be given will
depend on all of the relevant circumstances ofpgasdicular case, including whether the
claims were pursued reasonably or unreasonably.

19. Ms Anderson submitted that the prospects ofox@mwithin a reasonable time, the risk of
absconding, the risk of re-offending and the det@® conduct in relation to his removal are
the only decisive factors. Mr Karnik disagreesyirsg that other relevant factors would
include for example the effect of the continuededébn upon the detainee and the conditions
of detention. In that respect he relied upon paaty 48 of the judgment of Dyson LJ in |
(Afghanistan) and he also referred me to the decision of thellE@G Massoud v Maltaa
decision delivered on 27 July 2010. He submitteat the latter case made clear that the
exception to the right under Article 5.1 ECHR notlie deprived of liberty applicable to
foreign nationals (5.1(f - detention in the immigpa context) only applied so long as the
deportation proceedings being taken were beingeprded with 'due diligence': paragraph 60.
He submitted that Article 5 operated to preventraividual from being detained arbitrarily,
that in this context detention justified under on#l law could still be arbitrary, and that to

1 Foreign National Prisoner



20.

avoid being arbitrary it must be carried out in gdaith, be closely connected to the ground
of detention relied upon, the place and conditiohdetention should be appropriate, and the
length of detention should not exceed that readgnadmuired for the purpose pursued:

paragraph 62. He relied on the reference to tlecépand conditions' of detention as

justifying his submission that when considering kbgality of continued detention, the fact

that it was in prison as opposed to an IRC waseaaat consideration.

| accept his submission that that the Courttrhase regard to all relevant circumstances
when considering the Hardial Singhinciple as well as the Article 5 obligation amal that
context, may in an appropriate case have regaitetplace and conditions of detention.

The effect of non-compliance with policy

21.

22.

23.

24,

This point was considered by the Court of AppeeR (SK (Zimbabwe)) v SSH)2008]
EWCA Civ 1204, where it was concluded that breathhe obligation imposed by the
Detention Centre Rule2001 and the Operations Enforcement Manual to niakie regular
reviews of detention and provide written reasonstifi@ continued detention would not in
itself render continued detention unlawful, becaiigse an application of the Hardial Singh
principles which determines the legality of detenti The point was also considered in WL
(Congo) where it was concluded that the application oualawful unpublished policy did
not in itself render detention unlawful, but onljeve the unlawful policy was applied to the
detained person and was a material cause of teetdst (paragraph 89).

Finally, and most recently, the point was cdesed in_R (Anam) v SSH[2010] EWCA Civ
1140. In that case Black LJ considered the eademisions in some detail and held (at
paragraph 52) that it had been determined authiweta by the earlier Court of Appeal
authorities that when deciding whether or not espe'’s detention is unlawful a causation
analysis is required, and further (at paragraph t6@) the legality of detention is to be
determined according to Hardial Singhnciples.

Whilst the decisions in both SK (Zimbabveas)d WL (Congo)are the subject of appeals to
the Supreme Court, whose judgment is awaited, tbesisions are of course binding on me
as matters currently stand.

Black LJ went on to consider whether the caoisatnalysis required the court (a) to consider
whether or not the detainee would inevitably hagerbdetained notwithstanding the error, or
(b) to conduct its own analysis of whether the et should have been detained had the
policy been correctly complied with, having regadal all relevant circumstances. She
considered (paragraph 77) that the latter appresshthe correct one. Longmore LJ agreed
with this, although he also considered that onap@r analysis of SKhere was no need to
apply a causation analysis in any event, becaupeoper application of Hardial Singh
principles decides the issue by itself. Mauricey Ka was of the view, given the pending
appeal to the Supreme Court, that it was unnecessaecide the point since, on the facts of
that case, on either analysis the outcome woulé baen the same.

Home Office policy - Chapter 55 of the Enforcemeninstructions and Guidance (EIG)

25.

The history of the published policy of the Hortéfice in relation to the continued
administrative detention of time served FNPs isaifled in the introductory section of the
judgment of the Court of Appeal in_WL (Congo)n addition to the policy contained in



26.

27.

various White Papers, the Home Office also issuethileéd operational guidance to its
employees engaged in this process, originally knas/ihe Operations Enforcement Manual
(OEM) and then from 19/06/08 in the Enforcementringions and Guidance (EIG). As
described on the current UKBA website:

‘This manual contains guidance and information dfficers dealing with enforcement
immigration matters within the United Kingdom.

We have sought to present this manual in a forrtalsl@ for public disclosure but there is a
small amount of material that cannot be disclosathbse it may damage the effectiveness of
the immigration control.'

The EIG has been the subject of a number a$ioas since then, and is now it appears in
version 10.1. As appears from the judgment in VZbr{go) it was altered in September
2008 in relation to FNPs, and altered again foltgyvthe judgment at first instance in WL
(Congo) The most recent alteration took effect on 26/@0/1 have been provided with the
versions in existence as at 2/03/10 and as at 2810t has not been said that there were any
material alterations between 19/06/09 and 2/03&b0that the case has proceeded on the
premise that it is the pre-26/10/10 version in froh me which was in force when the
Claimant was first detained under administrative/eis.

Before turning to section 55.10.1, headedée@a for detention in prison’, which is in many
ways at the heart of this case, | should also referarious other sections relevant to FNPs,
and in so doing | repeat with gratitude the sumnedirgertain relevant sections by Black LJ in
the Anamcase:

'24. Chapter 55.1.1 sets out the general presumptidavour of temporary admission or
release rather than detention.

25. Chapter 55.1.2 says that cases concerninggforational prisoners are subject to the
general policy in 55.1.1 and that the starting poirsuch cases “remains that the person
should be released on temporary admission or eeleakess the circumstances of the
case require the use of detention”. However, 55gb@s on to say that the nature of
these cases means that special attention mustithéopthneir individual circumstances
and provides that in any case in which the critearaconsidering deportation action are
met (as they are here)

“the risk of re-offending and the particular risk absconding should be weighed
against the presumption in favour of temporary adron or temporary release. Due to
the clear imperative to protect the public fromrharom a person whose criminal
record is sufficiently serious as to satisfy thealtation criteria, and/or because of the
likely consequence of such a criminal record f@& #ssessment of the risk that such a
person will abscond, in many cases this is likelyrésult in the conclusion that the
person should be detained, provided detentiomi$,cantinues to be, lawful. However,
any such conclusion can be reached only if theupnpsion of temporary admission or
release is displaced after an assessment of tlietoeetain in the light of the risk of re-
offending and/or the risk of absconding.”

26. The Guidance returns elsewhere in Chapter 3betassue of CCD cases, for example
in 55.1.3 it is said that:
“[s]Jubstantial weight must be given to the risk fafther offending or harm to the
public indicated by the subject’s criminality. Bothe likelihood of the person re-
offending and the seriousness of the harm if thesque does re-offend must be



considered. Where the offence which has triggesgmbdation is included in the list at
55.3.2.1, the weight which should be given to tisk of further offending or harm to
the public is particularly substantial when balahegainst other factors in favour of
release. In cases involving these serious offenttesefore, a decision to release is
likely to be the proper conclusion only when thetdas in favour of release are
particularly compelling. In practice, release i&ely to be appropriate only in
exceptional cases because of the seriousnesslehyisexual, drug-related and similar
offences. Where a serious offender has dependeidresh in the UK, careful
consideration must be given not only to the need$ €hildren may have for contact
with the deportee but also to the risk that releagght represent to the family and the
public.”

No list to speak of can be found at 55.3.2.1 batdhs a list elsewhere in the Guidance
entitled “Crimes where release from immigrationetéion or at the end of custody
would be unlikely” and there can be little doubattlit is to this list that 55.1.3 refers.
The list includes robbefy

27. Chapter 55.3A concerns the decision to detal@CD cases. It includes the following
passage related to “more serious offences” whiglears to concern those offences on
the list to which | have just referred:

“More serious offences

A conviction for one of the more serious offencestrongly indicative of the greatest
risk of harm to the public and a high risk of abstiog. As a result, the high risk of
public harm carries particularly substantial weighhen assessing if continuing
detention is reasonably necessary and proportiosatein practice, it is likely that a
conclusion that such a person should be releasettiwaly be reached where there are
exceptional circumstances which clearly outweigh tisk of public harm and which
mean detention is not appropriate. Caseworkers balahce against the increased risk,
including the particular risk to the public fromeéfending and the risk of absconding
in the individual case, the types of factors notynabnsidered in non-FNP detention
cases, for example, if the detainee is mentally afl if there is a possibly
disproportionate impact on any dependent child urtde age of 18 from continued
detention. Caseworkers are reminded that what itolest a “reasonable period” for
these purposes may last longer than in non-cringaags, or in less serious criminal
cases, particularly given the need to protect tgip from serious criminals due for
deportation.”

28. Similar themes are re-worked elsewhere in G, with 55.3.1 setting out a list of
the factors influencing a decision to detain, abB2 providing further guidance on
deciding whether to detain someone in a CCD casgjding the following passage:

“In cases involving these serious offences, theegfa decision to release is likely to be
the proper conclusion only when the factors in tavof release are particularly
compelling because of the significant risk of hatonthe public posed by those
convicted of violent, sexual, drug-related and o#ezious offences. In practice, release
is likely to be appropriate only in exceptional es$

28. Provision is made in section 55.6 for approvedns to be used when following the
procedures provided for by the EIG. In relationGE&D cases such as the present: (1)
IS91RA Part A CCD is the form used by CCD for reliog the assessment of the risk posed

2 And, relevantly to this case, certain sexualmafées together with 'all those who are currentlylenSex Offenders
Register, either for the present crime or any pnevicrime'



29.

30.

whilst a person is in detention; (2) IS91RA ParisBhe form used by DEPMU for assessing
risk and deciding on the appropriate detentiontlona (3) ICD 1913 is the form recording
the reasons for detention, which must be servati@netained person.

Returning to 55.10.1, in the version of 2/03tlfrovides as follows:

'Immigration detainees should only be held in prissstablishments when they present
specific risk factors that indicate they pose doser risk to the stability of immigration
removal centres. Risks which would indicate thatamees should be held in prison
accommodation include, but are not restrictedhe following circumstances:

National Security — where there is specific vabfe intelligence that a person is a member of
a terrorist group or has been engaged in/planm@ngrist activities;

Criminality — those detainees who have been waablin serious offences involving the
importation and/or supply of Class A drugs, comeditserious offences involving violence,
or committed serious sexual offences requiring stegfion on the sex offenders’ register
(However in all such cases consideration shouldiben to the specifics of the offence and
behaviour whilst in custody);

Behaviour during custody - where an immigratiatathee’s behaviour whilst in either an
IRC or prison custody makes them unsuitable for HRE estate e.g. numerous proven
adjudications for violence or incitement to commsetrious disorder which could undermine
the stability of the IRC estates;

Security — where the detainee has escaped fr@orppolice, immigration custody, escort or
planned or assisted others to do so;

Control — engagement in, planning or assistinfieis to engage in/plan serious disorder,
arson, violence or damage;

Health Grounds - where a time-served FNP is guadeg specialist in-patient medical care
that is not available in the IRC estate. This magiude mothers who have given birth
recently and who need to continue to benefit frowia ¢are of the prison’s mother and baby
unit. The detainee will be transferred to the IREate when medically fit to do so.

Where a detainee meets the above criteria DEPMU nefer them to the Population
Management Unit (PMU) of the National Offender Mgaaent Service (NOMS) who will
consider their allocation to a prison.

Where it is agreed with the DEPMU CIO that a persormally considered unsuitable may,
exceptionally, be detained in a dedicated immigratremoval centre, full details must
initially be detailed on the IS91RA part A and estkon the 'risk factors' section of form
IS91 served on the detaining agent (see 55.6).

All cases who have completed a prison sentencebeiissessed by DEPMU on an individual
basis as to whether they should remain in prisdmedransferred to an Immigration Removal
Centre. Any individual may request a transfer franson to an Immigration Removal Centre
and, if rejected by DEPMU, will be given reasonistfos decision.’

It is clear, therefore, that there is a requést for a specific risk assessment, and reasons
must be given for refusing a transfer to an IRGné is requested. Where someone who has
committed a serious sexual offence requiring regfisin on the SOR, the risk assessment
must focus on the specifics of the offence and Weba whilst in custody, but is likely to
result in a conclusion that they should not bedfamed to an IRC.
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Delay

For the Claimant Mr Karnik's primary focus was submission that the Defendant had been
guilty of unreasonable delay. He made this subondsoth on a general level, namely that it
had taken from 14/07/09 (when he submitted then@at had exhausted his appeal rights
and was willing to co-operate in his removal) 64310 to remove the Claimant, and that this
was an unreasonably long time, and also at a spedeifel, primarily by reference to the
computerised case note records (referred to as G@iszlosed by the Defendant. Ms
Anderson disputed that the Defendant had beenyguiilunreasonable delays, whether one
looked at the time taken overall or at the spedifistory. She submitted that it is not
appropriate to subject the case to a minute exdmmand also that in any event the
criticisms are misplaced. She further submitted gven if the Defendant had been guilty of
delays that did not of itself render the Claimaotiatinued detention unlawful.

Although Mr Karnik began by referring me toréed from 2008 identifying that the Claimant
would have been open for inclusion in the Early Beats Scheme (ERS), he realistically
accepted that once the Claimant had made his asgpptication that was no longer
appropriate. He therefore concentrated his firehenposition from July 2009 onwards, and
submitted that:

(1) By the end of July 2009 the Defendant knew that Claimant was not pursuing any
further asylum appeal, could not be returned omrorced basis to Zimbabwe given
existing Home Office policy, and could only thenefde returned voluntarily.

(2) By mid-August 2009 the Defendant must have kmdmat the Claimant was willing to
co-operate in his voluntary return, and also knleat the Claimant's brother was unable
to locate his passport.

(3) It ought, therefore, to have been a quick amdyeprocess to follow through the
Claimant's desire to pursue the FRS (although bendted there was no evidence that
the Claimant's willingness to return was conditiarathis), obtain an ETD and remove
the Claimant. Instead the ETD interview was natdrected until November 2009, the
Claimant was not accepted onto the FRS until Deeer2D09, the interview with the
ZHC was delayed until February 2010, and removdl ribt occur until early April
2010.

He submits that delays were caused by the @latineing in prison as opposed to an IRC.
He focuses on the evidence of the Claimant's soficMr Speight, who refers to the
difficulties in communications in prison when comgx with an IRC. He refers to the
Claimant's suggestion in the GCID that he had bemsmformed about the FRS by a prison
liaison officer. He refers to the history of ddfilties in producing the Claimant first for the
ETD interview, second for the initial abortive baipplication, and third for the ZHC
interview.

In response, Ms Anderson submits that ovehallremoval took place within a reasonable
time and there is no basis for criticism of the &wfant, in the context that one cannot expect
everything to be done immediately. So she subdhitiat it would not have been reasonable
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to move to arranging an ETD as soon as it was tegdhat the brother had alleged he could
not find the passport, that inevitably it takesdito arrange an ETD interview and process an
application to be accepted onto the FRS, that tablj it takes time to arrange an interview
with the appropriate foreign country representatimed to proceed to removal. She also
refers me to the witness statement of Mr Richardsba confirms in terms that there is no
delay introduced by a detainee being held in pre®opposed to an IRC, because there is the
same point of contact system, and no differenad@enprogress of the FRS application. She
disputes the suggestion of Mr Karnik, made ordlgt there is evidence of a systemic failure
in relation to progressing removals from FNPs heldprison. She refers to the audit
inspection of HMP Wakefield itself to show that tbheés no such criticism made in that
document.

In my judgment the Claimant's criticisms aregédy unfounded. Thus apart from what
appears to have been some delay within the peroch fmid August 2009 (when the
Defendant was first informed that the passport l@ay to mid November 2009, when the
ETD interview took place, it does not seem to mat tthe evidence discloses that the
Defendant failed to act with reasonable or duegéiice. Even if one assumes that the ETD
interview could have been arranged within a motita,delay is no more than two months at
most. Although there is some evidence of 'interfgroblems as between UKBA and the
Prison Service, particularly in relation to the coomication of the latter's security
requirements which undoubtedly did cause somecditfes and delays, | do not consider that
they can fairly be said to be systemic or to haetb serious problems or significant delays.
There is no satisfactory evidence that the Claimeag misinformed about his eligibility for
the FRS, and even if he was: (a) the monthly revedters sent to him explained that he was
eligible; (b) on his own case that was not a bahitovoluntary removal, so that he could
always simply have said at any time that he wadingilto leave voluntarily without the
benefit of the FRS.

Accordingly, | reject the submission that theféhdant was guilty of failing to progress this
case overall with reasonable or due diligence.

Risk of absconding

Ms Anderson submitted that the Claimant wasoeerstayer, since he failed to apply to
extend his 6 months' leave within the period ofdtsrency. That appears to be strictly
correct, although of course there is the mitigafexgjor that he was already in custody by the
time his period of leave expired.

Ms Anderson also submitted that in circumstamweleere the Claimant had committed a very
serious offence, had unsuccessfully claimed asylamd, would have had no settled address
on his release other than what was offered by tbbgtion service, there was inevitably a risk
of absconding if the Claimant had been releasedipgmemoval.

Although Mr Karnik pointed to the absence of apecific evidence to suggest there was a
risk of absconding, in my judgment there clearlysvaaich a risk given the circumstances
which are identified by Ms Anderson. Although Maiik also submitted that the existence
of licence conditions would minimise that risk,d dot accept that this meant that there was
no or no more than a minimal risk in this case.
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Risk of re-offending
Unsurprisingly, this featured heavily in thef@w®lant’s submissions.

In seeking to deal with this point Mr Karnikeged me to the evidence that in June 2009 the
probation service had put in place a risk managémplean for the Claimant and in December
209 had found acceptable accommodation for then@lai. He suggested that this showed
that they believed he could safely be released. alde referred me to the Offender
Assessment System (OASys) process that was underiakvarch 2009, which assessed his
risk of reconviction as ‘low'.

Ms Anderson submitted that since the probatemice were obliged to take steps to plan for
the Claimant's release regardless of their viewafeder it was) as to his risk level on release,
the fact that they had done so, and in particuiat they had located accommodation which
they considered suitable, was irrelevant. | agritle that submission.

So far as the OASys is concerned, Ms Andersibmgted that its conclusion could not be
binding either on the Defendant or on this counie &lso observed that it assessed the risk of
reconviction for ‘other offences’ (ie non-sexualdamon-violent) as low, whereas it assessed
the risk of reconviction for sexual offences witlinyears of release as ‘raised’. It also
assessed the level of risk to children if the Ceminwas in the community as 'high’,. It also
recorded the extremely disturbing elements of titex offence, being that: (a) the offence
was committed against a 13 year girl who lived widhr family next door to the address at
which the Claimant was staying with his brothetreg time; (b) he had on his own account
been attracted to her, but not asked about heraagkehad previously invited her for a date;
(c) the incident occurred when he had been invitedttend a barbecue at the neighbour's
house; (d) the offence involved forcible anal rape, unsurprisingly, caused the victim real
physical and psychological trauma; (e) initiallg t€laimant had falsely denied that there had
been intercourse, subsequently he falsely allelgadthe intercourse was consensual, thirdly
he falsely denied that there had been anal peretrand had only pleaded guilty at the Pre-
Trial Review; (f) notwithstanding his guilty plehe Claimant had persisted in maintaining
post-conviction that he had only had consensuahahgex; (g) whilst in prison he had made
no progress in addressing the risk factors whichled him to commit the index offence and
which would — therefore — involve a risk of re-aftehg on release. As Ms Anderson
submitted, even if the OASys was correct to assessrisk of reconviction as low, the
consequences of further offending of the same kisdhe index offence were extremely
serious.

| accept Ms Anderson’s submissions. The ewderiearly discloses in my judgment that
there was at all times a significant risk of thai@lant committing further serious sexual
offences if released, and the consequences ofohi®isg would undoubtedly be extremely
serious for any victim. Accordingly | have no dotiat this is a highly material factor when
considering the appropriateness of the decisiatetain and the reasonableness of the overall
length of detention.

Other relevant circumstances

Ms Anderson submitted, in my judgment corredtiat there clearly was a good prospect of
removal within a reasonable period.
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| do have regard to the fact that the Clainhast been detained in prison, in conditions which
are clearly much more constrained than the conditize would have been subjected to had
he been transferred to an IRC. However, for neasdich | state in the following section of
this judgment, | am satisfied that the decisioddtain in prison rather than transfer to an IRC
is one which cannot be challenged. Furthermorectinditions of detention were no worse
than those suffered by any other prisoner in thetiom of the Claimant.

Conclusions in relation to challenge to detentio

Applying the_Hardial Singbprinciples to the facts of this case, | am safihat both the
initial detention of the Claimant and his continugetention over the period until he was
removed were lawful. | am satisfied therefore thate is no basis for the complaint made in
this regard and that the Claimant is not entiteethe relief which he seeks. Accordingly this
limb of the claim must be dismissed.

Availability of damages had | concluded that the Chimant had been wrongfully detained

under Hardial Singh principles
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The Defendant’s argument is that where theeegtatutory authority for detention, then that
provides the legal justification for the detentmmthat there can be no claim for damages for
false imprisonment, even though the courts wouldimetheir jurisdiction to quash an
unlawful decision not to direct release. Ms Anderselied upon the decision of the Court of
Appeal in WL (Congo)at paragraphs 88-90, which referred to the positioder sub-
paragraph 2(1) of Schedule 3 to the 1971 Act, anthe subsequent first instance decision of
Blake J in R (MXL) v SSHD[2010] EWHC 2397 (Admin), where at paragraph 2%pplied
that principle to an automatic deportation casegrels.36 UK Borders Act 2007 provides for
detention unless the Secretary of State considerappropriate. Ms Anderson submitted
that this applied not just to cases where the @etisould be impugned under public law
principles, but also to cases where the detensoremdered unlawful under Hardial Singh
principles.

In contrast, Mr Karnik submitted that:

(1) Whatever the position might be in paragraph 2(1)e8ale 3 cases, the same reasoning
did not apply in s.36 UKBA cases, because the wgrdé not the same. The control
mechanism generally is one of causation.

(2) In any event, the principle only applies to deaisiompugnable on public law grounds,
not those where detention is rendered unlawful urigedial Singhprinciples.

(3) The same argument does not prevent the Claimamt &dotaining damages for breach
of Article 5 ECHR.

Ms Anderson appeared to accept that in priaalgimages could be awarded under Article 5,
although she emphasised that in accordance withgpkcable principles established for the

award of damages in such cases they would onlyMaeded where necessary to do so to give
just satisfaction to the injured party, and thaytshould be modest.

Given the conclusion which | have reached nas strictly necessary for me to express an
opinion on this point. Furthermore, since thistigatar area of the law is in the process of
consideration by the Supreme Court, with the denisixpected next month, there seems little
to be gained in my venturing an opinion. Accordiyng limit myself to saying that if | had
concluded that the Claimant's detention had beeadered unlawful under Hardial Singh



principles then | would have been satisfied thawoeld have been entitled to an award of
modest damages under Art 5, on the basis that $ mexessary to do so to render just
satisfaction, but I would not have been satisflet he was entitled to damages for the tort of
false imprisonment.

Challenge to refusal to transfer from prison to anlRC

52.

53.
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Ms Anderson accepts, in my judgment corredtiat a decision about whether or not to
transfer to an IRC is one which is in principle e#ible to judicial review on public law
grounds. She does however submit that it is amatipeal decision made by persons with
expertise in this area, and that the court shoatdoe too ready to overturn the judgment of
such persons. | am not convinced by this argumeatcept of course that where a qualified
professional conducts a risk assessment basedemifieg criteria and applying their own
professional expertise a court should be slow tmrs& guess that conclusion. However it
does not seem to me that this is what the rele&RMU officer was doing in this case.
They are considering the evidence of risk whichawailable to them, and making an
assessment based on that evidence. It does rmotteeme an exercise of professional skill
and judgment or, for that matter, an operationalsien. | do however accept that, unlike the
position where one is applying the Hardial Simgimciples, the only basis on which the court
could interfere would be on established judicialie&s grounds, so that the court is not
permitted to substitute its own decision for thiathe@ Defendant.

| have already observed that before me thelesig# on the basis of the application of an
unlawful secret policy was not pursued. That i$ swrprising, given that the evidence

discloses that it was not until April 2010, aftee tClaimant had left the UK, that any internal

adjustment to the policy as set out in the EIG wgglemented. It is therefore unnecessary
for me to say any more about this, since it waly fadldressed in the judgment | have already
given in the associated case, AE (Libya) v. S§R@L1] EWHC 154 (Admin).

The challenge to the EIG policy regarding transérs

If and insofar as there is maintained a chgleon the basis that the policy as contained in the
EIG was irrational or unlawful, I reject it, foretfollowing reasons.

In WL (Congo)}he Court of Appeal held, at paragraph 48(2),:that

‘Although a policy involving a presumption of detien is not in itself necessarily unlawful, a
policy which effectively operates as a blanket @pls unlawful'.

It is common ground between the parties thatditions in prison, at least in closed
conditions such as those where the Claimant remanesfar more restrictive than those in
IRCs. The Claimant relies on this as supportirsgshibmission that the decision to detain him
in prison is unreasonable and unlawful. The Ded@ndelies on this as supporting his
submission that it is justified to adopt a gen@licy of refusing, save in exceptional cases,
to transfer those who have committed serious seaffahces requiring registration on the
SOR to IRCs. In particular, the Defendant argires IRCs are designed to allow detainees
as much freedom as possible whilst preventing aliBog, so that detainees are able to use
mobile phones and access the internet, there ispleten freedom of movement and
association, and visitors — including the familéther detainees - are both encouraged and
when visiting not limited to specified visiting ae She contends that to transfer a convicted
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child sex offender such as the Claimant to an IR@Id pose unacceptable risks to children
visiting the IRC, and would present a risk of 'grong’ via mobile phone and/or internet.

The Defendant's case is that the IRC regime is\t#ée to be very different from the prison

regime, which makes it completely unsuitable faraes sex offenders such as the Claimant
save in exceptional circumstances, which do notyapere, and that if IRCs were used to

house serious sex offenders such as the Claimantvtbuld subvert the regime established in
the IRCs.

Mr Karnik submitted that it is wrong to congidiRCs as a bloc, when — as is common ground
— there are male only IRCs. He submits that thlesrposed by persons such as the Claimant
could be controlled within male only IRCs. Ms Anslen accepted that there are indeed male
only IRCs, but submitted that even in these feraale child visitors are allowed, and there is
no restriction on mobile phone / internet usagéuslshe submitted that there is no evidence
that the Claimant could be transferred to an IR@netthe conditions are such that the risk
posed by serious sex offenders such as the Claicwuitl be controlled. Although Mr
Karnik submitted that there are male only IRCs whire conditions in which female and
child visitors are controlled, so that the riskimdppropriate contact could be controlled, he
was unable to point to any evidence to supportdbrgention and it would, in my judgment,
run counter to the ethos behind IRCs if that werde¢ implemented. In any event, as Ms
Anderson submitted, this would not deal with trsk of grooming via the internet.

In my judgment there can be no successful ehgdl on the grounds advanced by Mr Karnik
to a published policy which holds that those cotedcof serious sexual offences requiring
registration on the SOR should, save in exceptiairabmstances, remain in detention as
opposed to an IRC, where that published policy degsaire an individual risk assessment of
all detainees at the outset, so that the quest®ntoawhether there are exceptional
circumstances is considered at the outset, andendigequest by a detainee for a transfer
must be considered and, if rejected, reasons pedvid

The procedural and substantive challenges

Mr Karnik identified the following non-compliaes with section 55.10: (1) the failure to

conduct an initial risk assessment so as to deeigether or not the Claimant should be

transferred to an IRC, or to notify the Claimant@she result of that assessment / decision;
(2) the failure to deal with the Claimant's repdatequest, through his solicitors, for a

transfer to an IRC; (3) the failure to provide @asfor rejecting the request.

Ms Anderson had to accept that on Ms Ouselays evidence there was a delay from
19/06/09 to 27/09/09 in there being any assessagett whether the Claimant should be kept
in prison or transferred to an IRC. Ms Ouseleyssthat she assessed the Claimant 'in
accordance with the accepted criteria'. She shat ghe considered the risk which the
Claimant posed to female visitors, especially yotemale visitors, to an IRC, and also to
women and children outside the IRC on the basistefnet availability. She says that she
also considered the Claimant's licence conditiong, of which was that he should not enter
or reside in the same household as any child. salys that she had regard to his good
behaviour in prison. She says that nonetheless@h&idered it inappropriate to assess him
as suitable for transfer to an IRC. She saysdhatreviewed his case on a monthly basis, and
again on 20/03/10 when as a short term expediefadititate removal she authorised his
transfer to Colnbrook short term IRC.
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| am troubled by the fact that there is no deentary record of the assessments apparently
undertaken by Ms Ouseley. | am also troubled lyfdict that there is no record of any letter
to the Claimant, whether via the Governor or inpogse to his solicitors, which
communicates the decision reached by Ms Ouseleyn &lso troubled by the fact that there
was no reply at all to repeated correspondencd U6£iL2/09, when in a lengthy letter
replying compendiously to a number of previouslamnswered communications it was said in
response to this issue, only that:

‘This [conviction] falls into the category of sau® sexual offences and as such he is not
considered suitable for transfer to an IRC.

Indeed the letter also erroneously mis-quokexd Glaimant's solicitors' correspondence, in
which they had said that he did not want to besfiemned to an IRC outside the Midlands,
which they quite inexplicably misread as a requesto be transferred at all.

Ms Anderson submitted that: (a) section 55.ti0ndt require any particular form to be used
to conduct the internal risk assessment or to yndahe result of that, so that it was not
necessarily surprising that Ms Ouseley was unablgréduce one; (b) there is no reason to
disbelieve what she has said in her signed witatgement; (c) indeed there is confirmation
in the GCID since the entry for 13/10/09 recorde (CD caseworker being advised by
DEPMU (ie the department for whom Ms Ouseley wortkagt the Claimant is a 'protocol
case' (which, it is known, is a reference to thatquol in place between UKBA and NOMS
which carries into force the EIG guidance) and lagation is reviewed regularly’, and then
relaying this to the relevant probation officerti¥IP Wakefield; (d) although the delays in
replying was indeed regrettable, the letter of 28)2 does expressly refer to section 55.10 of
the EIG, and can be properly and reasonably readagsg that given the Claimant's
conviction the circumstances are such that he ghahain in prison. She submits that the
fact that the Claimant had been of good behaviohilstvin prison is really of limited
relevance in a case such as this, where the offgrioiehaviour is serious sexual offending
against a young female, especially where thereoisevidence that during his custodial
sentence his offending behaviour has been addres3ael submits that no other factors were
at the time, or have been in the course of this,dasen identified to rebut the presumption.

| consider that there was a failure by the Béémt to follow the EIG then in force in failing
to conduct an initial risk assessment / decisioargo 19/06/10 and — it follows — to inform
the Claimant that he had been assessed as uneuitabtransfer to an IRC. | am also
satisfied that there was a further failure in faglto give timely reasons for the rejection of the
request for a transfer. | am however satisfiedr@nevidence that Ms Ouseley did indeed
conduct a proper section 55.10 assessment on R®/0"iis is because although | am
unimpressed by the apparent failure either to dasurar to retain a copy of the result of the
assessment on the appropriate form IS 91 RA Pdrc@gsider that Ms Ouseley’s evidence is
consistent with the contemporaneous GCID recordglzat there is no proper basis for me to
disbelieve what she says in her evidence submittiethis court. | am satisfied on Ms
Ouseley’s evidence that in substance the requirtsmeinthe EIG were followed, so that
consideration was given to the Claimant's individuiecumstances (i.e. a blanket policy was
not adopted). | am also satisfied that the leifek6/12/09 was an adequate — albeit a belated
— response — to the request; although the reasensxremely shortly expressed, in a case
such as this involving the commission of a serieagual offence against a female child,
where behaviour in custody is not a sure guideetwaliour in an IRC and where there are no
exceptional circumstances either asserted or itkshtbefore me, there is no need in my
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judgment to set out a fully reasoned articulatiéorihe decision. | do not consider that the
decision can be attacked on the basis of the niisrg@f the Claimant’s solicitors’ letter; that
was plainly only an additional point rather thacemtral point. | am also satisfied that the
decision itself cannot be attacked as contrarjaéoplicy or as irrational or unreasonable. In
my judgment it is a decision that anyone in Ms Qeyss position would have been entitled to
arrive at, for the reasons | give in the next peaply. Although it does appear that the point
she makes about the licence conditions is irretgwanhat it is difficult to see how being in a
male only IRC could involve a breach of the requieat not to enter or reside in the same
household as any child, again | am satisfied thest was only an additional rather than a
central point. | am also satisfied that any pracatinon-compliances have had no causative
impact, because whether the test is inevitabilitynateriality or something else, the position
is that no conscientious decision maker, applyhy EIG properly to the facts of this case,
could have concluded it was appropriate to trartsierClaimant to an IRC.

Thus | do not consider that there is any ewdethat the risks presented by the Claimant
could be controlled by his transfer to some spedifRC. | accept the Defendant's evidence
that the conditions in IRCs are not designed aended for such the purpose of controlling
the risks posed by a serious sexual offender. nkider that the Defendant was entitled to
consider that these risks are present even in @ omy IRC, where the Claimant would have

the opportunity to come into contact with young &envisitors and either commit some

serious sexual offence against them or, alterngtive 'groom' them. | consider that what is

revealed about the Claimant from the circumstantése index offence and his response to it
both at the time and subsequently whilst in priseoroughly justified a decision that he

should not be permitted to transfer to an IRC pegdiis removal.

Conclusion in relation to challenge to place afetention

For the reasons | have given, this challengst migo fail.

The claim for damages for unlawful detention in prson
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Although not strictly necessary in the lightnoy previous conclusions to deal with this, since
it has been fully argued | should express my caichs on the point.

The issue is whether, if the Claimant could metablish that he had been wrongfully
detained, but could establish that he had beerwflst detained in prison as opposed to an
IRC, he could make a successful claim for damagebat basis.

Mr Karnik's submission is that such a claim cacceed, either under the tort of false
imprisonment, on the basis that even if one accepis one must at this stage in the argument
— that the Claimant was lawfully detained per smatheless he still has a residual liberty
protected by the common law, and that such righbfisnged if the Defendant wrongfully
detains him in a prison as opposed to an IRC, dimeeconditions in prison are much more
confined that those in an IRC, and since those noordined conditions amount to an
unlawful interference with his residual liberty.etiefers me to Clerk & Lindsell on Tort§"
edition paragraphs 15-36 and 15-37, and submitsattireough it is not possible, as a result of
s.12(1) Prison Actl952, for a serving prisoner to succeed in anoac#gainst the prison
governor for false imprisonment where he is coriime unauthorised places or conditions,
nonetheless it was accepted by the House of Lard® v Deputy Governor of Parkhurst v
Hague[1992] 1 AC 58 that he still retains a residubklity. The example that was given was




69.

70.

71.

72.

that a prisoner could sue a fellow prisoner whdéatchim in some confined space, even if he
could not sue the Governor if one of his staff thid same thing. It followed, he submitted,
that since there is no similar statutory protectefforded in the case of administrative
detention of those subject to removal, the Defendiene would be liable in damages for
wrongfully detaining the Claimant in prison as oppd to in an IRC.

Ms Anderson's submission is that where, as kletention is authorised by statute, there is no
residual liberty which the Claimant can assert mgjaihe Defendant and, thus, there can be no
successful claim for false imprisonment by somesungh as the Claimant who contends that
he should have been confined in one place of deteas opposed to another. She submits
that although the Administrative Court retains jisisdiction to grant relief where the
decision to detain in prison as opposed to an IR@itiated on public law grounds, that
jurisdiction does not extend to awarding damagesalse imprisonment. She relies upon the
first instance decision of Kenneth Parker J in Rashv SSHD[2010] EWHC 2200 (QB)
where the judge, founding himself upon SK (Zimbahweeld at paragraph 14 that even if
there had been a procedural impropriety in relatothe Claimant's transfer from an IRC to
prison, that could not found a claim for damages flse imprisonment, because the
detention was and remained lawful throughout.

Seeking to counter this, Mr Karnik submits thatthat case Kenneth Parker J was only
dealing with the position where there was some quoral irregularity, not with the position
where had the procedure been properly followedd#tained person should and would have
been transferred to an IRC. However | note thaargmment along similar lines, although in
a different context, was advanced by the appelianthe Anamcase but rejected: see
paragraphs 53 — 55.

In my judgment the position here is that ifrthis a procedural irregularity, then the causation
test means that the Claimant cannot succeed anyway claim for damages for false
imprisonment. However | also consider that everthg Claimant could overcome the
causation requirement in such a case, or evenhdd concluded that the Claimant acted
irrationally or perversely in failing to transfene Defendant to an IRC, nonetheless the
Claimant faces the same problem in my judgmentlileatietention as such was lawful, and
that the Defendant was lawfully entitled to detiaim in a prison under the 2009 Direction, so
that although the Claimant can obtain appropriatefr on public law grounds he cannot
obtain damages for false imprisonment. | therefogepectfully, agree with and follow the
approach of Kenneth Parker J_in Rashfardl conclude that it applies not only in cases of
procedural irregularity. Although Mr Karnik submeitl that this would be an unjust result in a
case such as the present, where by the time tkasa®ed there is no continuing detention in
prison, | do not consider that this compels a d#ifé conclusion. The Claimant is entitled to
public law remedies to ensure that he is not wralhgtietained in prison, and if his detention
is ended or he is transferred before the case esaxfinal hearing he may still, in appropriate
cases, be entitled to declaratory relief and/cagpropriate costs order.

That then leaves the claim founded on ArticEGHR. Ms Anderson's submission was that
Article 5 was concerned with deprivation of libertyot with deprivation of residual liberty,
and that in any event was not breached in circumstgwhere the Claimant's detention in
prison fell within Article 5.1(f) and was in accamtce with a procedure prescribed by law.
She submitted that detention in prison in suchuarstances could not be regarded as
arbitrary.



73.

74.

75.

Although | was not referred to the case in sgbions, the passage in Clerk & Lindstll
which | was referred made reference to the decisiaime House of Lords in R (Munjaz) v
Mersey Care NHS TrugP005] UKHL 58. In that case the claimant was antal patient,
detained in Ashworth high security hospital, whonptained that his seclusion in accordance
with the policy adopted by the hospital breacheslrights under Articles 3, 5 and 8. The
majority of the House held that in circumstance&rglthe claimant was lawfully detained the
complaint under Article 5 could not succeed. Thip held that the policy was not contrary
to Articles 3 and 8. It seems to me that the semasoning compels the same answer in this
case, namely that there would be no breach of lagi8, 5 or 8 in circumstances where the
most that the Claimant could say would be that $extion 55.10 EIG been properly applied
he should have been detained in an IRC as oppasdxting detained in prison, but in
circumstances where is detention was lawful andrevitiee conditions under which he was
detained in prison were no different from othesspners held in such conditions, and about
which they would have no valid complaint under ptevlaw, public law or the ECHR.

Finally, | agree with Ms Anderson that evenaify of these Articles were engaged and
breached, then in accordance with the proper apprmathe award of damages in HRA cases
any damages awarded would have been modest.

Accordingly, 1 am satisfied that there is naibdor a claim for damages in relation to the
claim for wrongful detention in prison as opposea@mn IRC, and these claims must fail.

Overall conclusions

76.

77.

The Claimant's claim for judicial review muse¢ lismissed. Indeed one cannot help
wondering about the practical utility of continuitigese proceedings once the Claimant had
voluntarily returned to Zimbabwe, in circumstanedsere in my judgment there was never
any realistic prospect of a successful challengelamial Singhprinciples, so that even if the
Claimant could have succeeded on the second grpwdletention in prison as opposed to
an IRC) unless he could also have established b togdamages for false imprisonment
(which seems to me always to have involved sigaificdifficulties) there was never any
realistic prospect of recovering any substantiahages, given the jurisprudence as to the
availabity of damages under Article 5 ECHR.

Finally, | express my gratitude to counseltfagir full and helpful submissions.



