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The background circumstances

[1] The reclaimer is a citizen of Zimbabwe, who viasn on 9 February 1982. On

11 April 2001 he arrived in the United Kingdom ugims own Zimbabwean passport,
when he was granted leave to enter as a visita fmriod of 6 months. On

16 August 2001 a stamp was endorsed on the recataipessport purporting to show

an extension of leave to remain in the United Kmgdgranted until 30 September



2003, which has been proved to be counterfeit. @prd 2004 the reclaimer
appeared at Luton and South Bedfordshire Magisti@mrt for possession of a Class
B controlled drug, namely cannabis, and for failiagurrender to custody. He was
given a conditional discharge of 6 months. On 1@dwaber 2004 a stamp was
endorsed on the reclaimer's passport purportisfpoov an extension of leave to
remain granted until 12 December 2005, which has Ipeoved to be counterfeit. On
24 December 2004 the reclaimer was convicted airLahd South Bedfordshire
Magistrates Court of driving a motor vehicle witkcess alcohol, driving while
disqualified, using a motor vehicle while uninsuyrtadling to surrender to custody at
an appointed time and breaching his conditionalhdisge. On 1 February 2006 he
was convicted of two counts of assaulting a paticestable and possession of
cannabis and was sentenced to a total of 6 momgmssonment. On 8 February 2006
he appeared at Luton and South Bedfordshire MaggstitCourt in respect of counts
of driving while disqualified and using a motor v&h while uninsured. On 16 May
2006 a stamp was endorsed on the reclaimer's pagspporting to show a grant of
leave to remain with no time limit, which has bgeaved to be counterfeit. On

13 May 2007 the reclaimer was arrested for drivlaggerously and attempting to
resist arrest. After his arrest he stated thatduedrived in the United Kingdom in
May 2001 and had over-stayed. He was served with-shayer papers, whereupon he
claimed political asylum. On 23 July 2007 his cldonasylum was finally refused,
against which no appeal has been lodged. On 2 Nloee2007 the reclaimer was
convicted at Wolverhampton Magistrates Court ofggaiaus driving, driving with
excess alcohol and three further counts of motasffences, when he was sentenced

to 9 months imprisonment.



[2] On 11 January 2008 a notice of liability to degation was issued. On 10 April
2008 a decision to make a deportation order wasraad on 14 April 2008 the
reclaimer was in fact detained. On 18 April 200&é#ce of the decision to make a
deportation order was served on the reclaimer. ®Ag#il 2008 the reclaimer lodged
an appeal against the decision to make a deportatoter against him, which was
refused on 12 June 2008. On 20 June 2008 a reevasah was sought against the
decision to make a deportation order against tblaireer, but on 4 July 2008 that
application was dismissed. On 16 July 2008 all appghts against the decision to
make a deportation order against him were exhauéed.2 September 2008, in
terms of section 5(1) of the Immigration Act 19@1deportation order was made and
served upon the reclaimer, who, of course, was itheetention. On 7 October 2008
the reclaimer submitted an application for bail, & 10 October 2008, bail was
refused. A further bail application was made orNa@ember 2008, but refused on
21 November 2008. A further application for bailsnaade on 26 March 2009, but
that was refused on 30 March 20009.

[3] The reclaimer made an application to be retdnvauntarily to Zimbabwe on

19 November 2009, under the Facilitated Return @ehélis application was
accepted, following which arrangements were madaifa to board a flight to
Zimbabwe on 10 December 2009. However, unfortupdiisl passport had been
misplaced in the offices of the respondent, withribsult that he was unable to travel.
Subsequently an application was made to the Zimbdtngh Commission Office for
an emergency travel document, but hitherto suabcament has not been made
available. More recently the reclaimer has equitedta@oncerning voluntary return to
Zimbabwe and we were informed that currently tredaiener is unwilling to return

voluntarily to that state.



[4] Against the foregoing background the reclaiferught a petition for Judicial
Review of the respondent's decision to detain hdhta continue to detain him. He
seeks declarator that that decision is unlawfulisnadional and reduction of it, as
well as certain other remedies. The petition cagfere the Lord Ordinary on 5 June
2009 when he sustained the second plea-in-lavh&ordspondent and refused the
petition. The second plea-in-law was to the efteat the decisions complained of
were lawful and reasonable. The Note by the Lowdir@ry setting forth his reasons
for that decision is available to us. The reclaitm&s now reclaimed against the Lord
Ordinary's interlocutor of 5 June 2009.

Submissionsfor the reclaimer

[5] Counsel for the reclaimer moved us to sustéagin-law 3 and 4 in the petition
and to allow the appeal. If that were done, thaltegould be a reduction of the
respondent’s decision to detain and continue @mé#te reclaimer; and his release
from detention. Counsel said that the issue rarsé¢ige reclaiming motion was
whether the Lord Ordinary had erred in holding thatreclaimer's refusal to return
Zimbabwe voluntarily was a relevant or a key fach@ving regard to the
circumstances. It was submitted that he had errdlabit respect. Counsel relied on
Regina v Governor of Durham Prison, ex parte Hardial Sngh [1984] 1 W.L.R. 704,
particularly the observations of Woolf J., as hentlvas, at page 706. The
respondent’'s power to detain was derived from@e&iof and Schedule 3 to the
Immigration Act 1971. Paragraph 2(3) of the Scheduithorised detention pending
the removal of the subject of a deportation ordemfthe United Kingdom. However
that power was circumscribed, as explained by Waolf

[6] Counsel also relied dR () v Secretary of Sate for the Home Department [2003]

I.N.L.R 196, a decision of the Court of Appeal. Tetevance of voluntary return, or,



more particularly, a refusal to accept voluntatyme, had been considered in that
case. Reference was made to the observations @n3mown L.J., as he then was, in
paragraphs 30-32, 36, 37 and 41, those of Mummekyalt paragraph 41, and those
of Dyson L.J. in paragraphs 46-56. Counsel subdhttiat the offer of voluntary
repatriation was not in itself a relevant factart kefusal to accept voluntary return
might be considered along with other circumstants. Lord Ordinary had

attributed too great importance to that matteraragraph 6 of his Note. It was
recognised that other factors which he had takenaocount were the risk of the
reclaimer absconding, were he to be at liberty, thedisk of his re-offending in that
situation. Counsel accepted that there was avaikxtensive evidence of law-
breaking by the reclaimer when he was at liberthat\had come about in the present
case was that an impasse had developed to whichlas no apparent end, since it
was understood that the respondent currently opeieapolicy of not deporting
persons to Zimbabwe for political reasons.

Submissionsfor the respondent

[7] Counsel for the respondent moved the couretose the reclaiming motion
because the Lord Ordinary's decision disclosedmw ef law. If the court were
minded to grant the reclaiming motion, it wouldaggpropriate for a further hearing to
be held relating to the conditions on which thdaeer should be released.

[8] Counsel drew our attention to the Lord Ordinauigbservations in paragraph 6 of
his Note. It was clear that he had accepted tleaetivas a risk of the reclaimer
absconding, were he to be at liberty, and alsskaatf further offending behaviour in
that situation. These were relevant consideratilmnRegina v Governor of Durham
Prison, ex parte Hardial Sngh, at page 706, Woolf J. had considered the nafuiteeo

power of detention available under paragraph 2{®ocbedule 3 to the 1971 Act.



Although he recognised that that power was notesuiltp any express limitation, he
expressed satisfaction that it was in fact sulitimitations. First, detention was
authorised only pending the making of a deportabiater or pending removal.
Secondly, the power of detention was given in otdeanable the machinery of
deportation to be carried out; it was impliedlyited to a period which was
reasonably necessary for that purpose. That peradd depend upon the
circumstances of a particular case. The power woedde to be available if the
respondent would not be able to operate the maghwi¢hin a reasonable period of
time.

[9] Counsel went on to draw to our attention fotlrew decisions. The first of these
wasKM v Secretary of Sate for the Home Department [2010] CSOH 8a decision of
Temporary Judge Reid. The circumstances includedaitt that the Iranian
authorities were not prepared to accept a depontee was a failed asylum-seeker. It
was evident from paragraph [11] of the decision tha petitioner had been detained
following the completion of a prison sentence, rafteich he had spent more than
3 years in detention. In paragraph [68], the terapojudge concluded that what he
referred to as self-induced detention was a weigbhsideration in the case before
him. Reference was made to paragraph [69] in thiamhection. Reference was also
made to paragraphs [72] and [78]. The temporargguzbncluded in paragraph [79]
that theHardial Sngh principles had not been infringed and that thequkeaf
detention, though lengthy, continued to be readenalihe circumstances. Counsel
acknowledged that the present case was unlikeade KM v Secretary of Sate for
the Home Department, in respect that it could not be said here tlidha reclaimer

were forcibly deported, he would not be acceptethiyauthorities in Zimbabwe.



However, the respondent had a policy which involtred, in current circumstances, a
person would not be forcibly deported to that copfrom the United Kingdom.

[10] Counsel went on to draw our attentionT®v Secretary of Sate for the Home
Department [2009] CSOH 121, a decision in respect of whigréhwas a reclaiming
motion. The case showed that thardial Sngh principles had to be respected. The
risk of absconding and the risk of re-offending &vezlevant considerations to be
taken into account in connection with detentionthiait case the petitioner had been
detained for nearly 2 years and 3 months, but & neld that there was no automatic
cut-off point after which continued detention beeammlawful. Reference was made
to paragraphs 21, 25, 26, 31 and 32.

[11] Counsel next relied updhv Secretary of State for the Home Department [2007]
EWCA Civ 804. Reference was made to paragraphdZ4énd 50 to 55 in the
judgment of Toulson L.J. The significance of a ndlabsconding and of re-offending
was uncontroversial. Refusal to accept voluntapaiation was also an important
factor and might often be decisive. Reference ussaade to the observations of
Keene L.J. at paragraphs 78 and 79. The refusaldgtainee to accept voluntary
return could not be seen as a trump card.

[12] Finally counsel drew our attention to a demmson an application for leave to
appeal by Sedley L.JTawonezwi v Secretary of State for the Home Department

[2008] EWCA Civ 924, particularly paragraphs 8 th It was there recognised that
the risk of absconding was an important factor, éxav, the power to detain could
not be seen as of indefinite duration.

[13] Finally counsel emphasised the importancénefliord Ordinary's unchallenged

finding of risks of absconding and re-offendinghie present case. Those were



important considerations, in association with aisaf to accept voluntary return. In

the whole circumstances the reclaiming motion sthtwel refused.



Thedecision

[14] At the outset, it is appropriate to recogrtise statutory provisions under which

the reclaimer has been detained. Section 5 of3& Act provides that the

provisions of Schedule 3 to that Act are to haveatfwith respect to the removal

from the United Kingdom of persons against whomadgion orders are in force

and with respect to the detention or control ospas in connection with deportation.

In Schedule 3 paragraph 2(3) it is provided:
"Where a deportation order is in force against pengon, he may be detained
under the authority of the Secretary of State pamndis removal or departure
from the United Kingdom (and if already detainedvibyue of sub-paragraph
(1) or (2) above when the order is made, shallinaetto be detained unless
[he is released on bail or] the Secretary of Sdaexts otherwise."”

The nature of that power was considereBegina v Durham Prison Governor ex

parte Hardial Sngh by Woolf J. at page 706, where he said:
"Although the power which is given to the Secretaistate in paragraph 2 to
detain individuals is not subject to any expresstation of time, | am quite
satisfied that it is subject to limitations. Figgtall, it can only authorise
detention if the individual is being detained irearase pending the making of
a deportation order and, in the other case, perfdgigemoval. It cannot be
used for any other purpose. Secondly, as the pmwgven in order to enable
the machinery of deportation to be carried ouggard the power of detention
as being impliedly limited to a period which is seaably necessary for that
purpose. The period which is reasonable will depgmzh the circumstances
of the particular case. What is more, if there sstaation where it is apparent

to the Secretary of State that he is not goingetalile to operate the



machinery provided in the Act for removing persai® are intended to be
deported within a reasonable period, it seems tehaueit would be wrong for
the Secretary of State to seek to exercise his pofrgetention.”
Nothing said to us in the course of the reclaimmm@ion suggests that that
interpretation of the statutory provisions is ottten authoritative. In particular,
nothing said irR v Secretary of Sate for the Home Department is inconsistent with
Woolf L.J.'s approach. While the circumstanceR ofSecretary of State for the
Home Department are materially different from those in the presease, it appears to
us that certain observations of Dyson L.J., whiehad a general nature, must also be
borne in mind. In paragraph [46] of his judgmenskeout principles which he
considered applicable to a case where the lawfslaedetention was in issue, saying:
"In my judgment, [counsel] correctly submitted tkt@ following four
principles emerge:
() The Secretary of State must intend to depatgérson and can only
use the power to detain for that purpose.
(i) The deportee may only be detained for a petiad is reasonable
in all the circumstances.
(i) If, before the expiry of the reasonable pekiat becomes apparent
that the Secretary of State will not be able te@ffleportation within
that reasonable period, he should not seek to isgettee power of
detention.
(iv) The Secretary of State should act with thesoeable diligence and
expedition to effect removal.”

Elaborating his third principle, he went on to saparagraph [47]:



"Thus, once it becomes apparent that the Secrefeé8tate will not be able to
effect the deportation within a reasonable peribd,detention becomes
unlawful even if the reasonable period has noeyeired."
Dyson L.J. in paragraph [50] agreed with the ojbdges in the case that an
appellant's refusal of voluntary repatriation waslavant circumstance in
considering the lawfulness of detention, althoughweight to be given to that factor
was not the subject of agreement. In paragraphifbdlation to that factor he said:
"But in my judgment, the mere fact (without moreatta detained person
refuses the offer of voluntary repatriation canmatke reasonable a period of
detention which would otherwise be unreasonable."”
[15] While inR v Secretary of State for the Home Department there was no agreement
as to the weight to be given to a refusal to aceehintary repatriation, that was not
the position inA v Secretary of State for the Home Department. In paragraphs 54 and
55,, Toulson L.J., delivering the judgment of tloeit, said:
"l accept the submission on behalf of the Home &acy that where there is a
risk of absconding and a refusal to accept volyntapatriation, those are
bound to be very important factors, and likely nfte be decisive factors, in
determining the reasonableness of a person's aeteptovided that
deportation is the genuine purpose of the detentibe risk of absconding is
important because it threatens to defeat the parfoysvhich the deportation
order was made. The refusal of voluntary repatmais important not only as
evidence of the risk of absconding, but also bez#iusre is a big difference
between administrative detention in circumstanclesre/there is no
immediate prospect of the detainee being ablettmréo his country of origin

and detention in circumstances where he couldnehare at once. In the



latter case the loss of liberty involved in theiundual's continued detention is
a product of his own making.
55 A risk of offending if the person is not detalne an additional relevant
factor, the strength of which would depend on tlagnitude of the risk, by
which | include both the likelihood of it occurriragnd the potential gravity of
the consequences......The purpose of the powespmirthtion is to remove a
person who is not entitled to be in the United Kiogn and whose continued
presence would not be conducive to the public gtdtle reason why his
presence would not be conducive to the public geddcause of a propensity
to commit serious offences, protection of the pubibm that risk is the
purpose of the deportation order and must be aasteonsideration when
determining the reasonableness of detaining hindipgrhis removal or
departure.”
[16] In KM v Secretary of State for the Home Department, in paragraph [69], the
Temporary Judge drew attention to the observatbdi@edley L.J. inTawonezwi v
Secretary of State for the Home Department. In that latter case Sedley L.J., in
paragraph 9 recognised, as, in our opinion, mushdease, that ultimately a point
might be reached where the duration of the detemtimht become such that it was
disproportionate to the reasons for it. He putrtfater in these words:
"What ultimately | think is capable of bearing amsithe possibility that the
sheer length of detention may at some stage besaatethat it outweighs in
proportionality the reasons for it".
Of that passage, the temporary judg&M V Secretary of State for the Home

Department, in the passage mentionedjd



"While that may, in theory, be true, as a legahgiple it offers no guidance
whatsoever as to how one determines whensthge arrives. It is particularly
difficult to apply in a self induced detention casehe light of the court's
observations in paragraph 11 referred to above."
With the Temporary Judge's view, we have considersyampathy. However, it
seems to us that the determination of when detemtight become disproportionate
to the reasons for it must simply be the subjegudfment and decision by the court
in the light of all of the relevant factors pladaefore it in the particular case.
[17] Turning to the relevant circumstances of thespnt case, in our view, a number
of factors require to be considered. First is thke of absconding by the reclaimer,
were he to be liberated. In our view, as regards thconsideration of considerable
importance is that fact that on no less than tboeasions in the past, the reclaimer's
passport has been tampered with dishonestly witloliject of falsely certifying his
entitlement to residence in the United Kingdomitiecent periods of time. In our
opinion, the reclaimer must be seen as having besgonsible for that state of affairs.
His preparedness to resort to dishonest methoolslar to try to perpetuate his
residence in this country suggests to us that, Weit® be liberated, he would take
any steps that appeared to him appropriate, legabtp to avoid removal from the
country, including absconding. In a situation whitie respondent has concluded that
deportation of the reclaimer is appropriate anthepublic interest, plainly his
absconsion would not be conducive to the publicdgmad would undermine the
respondent's decision.
[18] A further consideration which we consider nnitieis the fact that, during his
residence in the United Kingdom, the reclaimer ¢féended against the criminal law

on a number of occasions. While it must be recaghibat his offences have not been



of most grave character, nevertheless, in cenaitances, they were sufficiently
serious to justify the imposition of not insign#iat sentences of imprisonment. Were
he to be at liberty, it is not unreasonable to sgephat he would be likely to resort
once again to such behaviour, which would not belaoive to the public good.

[19] A third factor of some significance is theitatle which the reclaimer has
displayed to the prospect of voluntary repatriatoZimbabwe. The history of the
case suggests that his posture in that regarddwitated from acceptance of that
option in December 2009, in consequence of whidingements were actually made
for his travel to that country, to his present wgaredness to follow that course.

[20] Taking all of these circumstances into accomatcan discern no error in the
decision of the Lord Ordinary; we have come todbeclusion that, at the present
time, while the reclaimer's detention has beentlgngt has not yet reached a stage at
which, to use the words of Sedley L.J., "It outwesign proportionality the reasons for
it." Furthermore, we do not consider that a sitwatias yet come into being where it
is apparent "that [the respondent] is not goinge@ble to operate the machinery
provided in the Act for removing persons who atemaded to be deported within a
reasonable period...", to quote the words of Wao#t page 706 of his judgment in
Regina v Governor of Durham Prison ex parte Hardial Singh, although that may yet
happen. For those reasons, we shall refuse tHameng motion.

[21] Before parting with the case, we should saf the have some level of concern
about the approach of the respondent, as manifestad policy which is currently
being followed by him to the effect that, for pmél reasons, enforced deportation of
individuals to Zimbabwe is not to be undertakems public knowledge that the
political situation in that country is to some degunattractive, unpredictable and

dependent on the continued involvement in goveritiame of those currently



holding power. It cannot be foreseen, even broddiy long that situation is likely to
endure. It might be for a relatively short periddime; on the other hand, those
circumstances might continue in being for a peabgears. In that situation, in our
opinion, if there is no significant change of cmestances in that respect and if, as a
consequence, the respondent’s policy in relati@onopulsory deportation to
Zimbabwe does not change, there will undoubtedigea point when the length of
the reclaimer's detention will become disproposiento the justification for it,

although it is currently impossible to say exaegtlyen that stage will be reached.



