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Lord Justice Rix :

1. This appeal raises the narrow but important isdue content of the international
crime of “other inhumane acts” under article 7()1)¢k the Rome Statutelt arises
because the appellant, SK, has been excluded fnenptotection of the Refugee
Conventiofi, pursuant to its article 1F(a), by reason of timelihgs of the Upper
Tribunal in its determination dated 6 August 200Qigeley J and SIJ Eshun).

2. The issue is narrow, in the context of this litigat because there is no appeal, even if
there could be, on any findings of fact; nor argues as to whether SK may be said
(the article 1F test is that “there are serioussaga for considering...”) to be
allegedly (and indeed, admittedly) responsiblederious acts of brutal injury in her
home country of Zimbabwe. But it is argued on hehdif, as appellant in this court,
that even so her acts do not amount to the intemetcrime of “other inhumane
acts” under the Rome Statute, because, on thertesretation of that statute, the
facts found against her by the Upper Tribunal c&nfoo the purposes of the article
1F(a) test, amount to that crime, which is subrittebe of still greater seriousness.

3. The issue is important because we are asked todevnghat the scope of that crime
is. We have been assisted by plenteous citatigurisprudence from the International
Criminal Court (the “ICC”) and the internationaibunals for the Former Yugoslavia
and Rwanda, as well as by references to scholadyises.

4. | will refer further to the provisions of the Ror¢atute and its ancillary Elements of
Crimes below. For the present we highlight the missleclause by reference to which
SK has been excluded, to be found in article 7§1)(k

“1. For the purpose of this Statute, ‘crime agaimstmanity’ means any of the
following acts when committed as part of a wideadrer systematic attack
directed against any civilian population, with kredge of the attack:

(k) Other inhumane acts of a similar character ntidmally causing great
suffering, or serious injury to body or to mentapbysical health.”

5. The requirement of the context of a widespread y@tesnatic attack on civilian
population, of which the individual concerned hasowledge, is known as the
chapeaurequirement, for it takes its place at the heathefdefinitions of the listed
acts, and applies to each of them. There is n@issthe present appeal but that the
chapeauequirement has been met in this case.

! The Rome Statute of the International Criminal 01998
2 The UN Convention relating to the Status of Refsyd 951



6. What this appeal is about is rather the two requénets of sub-paragraph (k) itself: (i)
“of a similar character”, and (ii) “causing greatffering, or serious injury...”. On
behalf of SK, Mr Richard Hermer QC has submitteat,tbn the findings of the Upper
Tribunal, neither of these constituents of the erioh “other inhumane acts” can, as a
matter of law, be said here to have been fulfilladessence, Mr Hermer submits that
“of a similar character” imports above all the ndedthe acts under sub-paragraph
(k) to be of the same gravity as the other listets an article 7(1), that both
requirements (i) and (ii) must be viewed from tpatspective, and that, serious as
SK’s responsibility may be, it does not amount aadnot be viewed as amounting to
the fulfilment of those requirements. As he, argljnior, Ms Alison Pickup, write in
their supplementary skeleton: “It is no part of #ppellant's case to belittle her
culpability for the crimes that she committed. Ag $erself acknowledges, they were
undoubtedly serious criminal acts which plainlyrimfed the human rights of the
victims. The Appellant's case is however that tloeynnot properly be defined as
crimes against humanity, a class that stands asaithe most serious crimes of
concern to the international community as a whdMy court, domestic or
international, should be astute to ensure thatctimae is interpreted strictly and
reserved only for cases of the utmost gravity east to avoid diluting and demeaning
the power of the charge of a crime against humanity

Article 1F of the Refugee Convention

7. Article 1F contains an exclusion, as follows:

“F. The provisions of this Convention shall not Bp any person with respect

to whom there are serious reasons for considehiaig t

(a) he has committed a crime against peace, a war come crime against
humanity, as defined in the international instruteedrawn up to make
provision in respect of such crimes;

(b) he has committed a serious non-political crime idatshe country of refuge
prior to his admission to that country as a refyugee

(c) he has been guilty of acts contrary to the purp@ses principles of the
United Nations.”

We are concerned here with the exclusion in arfi€i@).

8. Although SK has succeeded to some extent in higatibn with the respondent
Secretary of State, in that it has been acceptgdstie would face a real risk of being
subject to serious ill-treatment if she were redgrto Zimbabwe, sufficient to breach
her rights under article 3 of the European Conwenfor the Protection of Human
Rights and Fundamental Freedoms (“ECHR”), she bafassfailed to achieve the



status of a refugee under the Refugee Conventibarefore her appeal against the
decision of the Secretary of State to remove heceded on human rights grounds,
but failed on refugee status grounds. We bear mdnthe importance and value of
that status (see for instance the UNHCR Guidelimednternational Protection at

paras 8/9).

9. The standard of proof under article 1F is “serioemsons for considering”. This is
what Lord Brown of Eaton-under-Heywood JSC saiduatibat standard iRegina
(JS (Sri Lanka)) v. Secretary of State for the Hdepartment2010] UKSC 15,
[2011] 1 AC 184 (where war crimes under articlea)fere under consideration):

“[39]...Clearly the tribunal inGurung’scase [2003] Imm AR 115 (at the end of
para 109) was right to highlight “the lower starlaf proof applicable in
exclusion clause cases” — lower than that appleablactual war crime trials.
That said “serious reasons for considering” obJipursiports a higher test for
exclusion than would, say, an expression like ‘oeable grounds for
suspecting”. “Considering” approximates rather tdelieving” than to
“suspecting”. | am inclined to agree with what ®sdlLJ said inAl-Sirri v
Secretary of State for the Home Departnj2609] Imm AR 624, para 33:

“[the phrase used] sets a standard above merecguspBeyond this, it is
a mistake to try to paraphrase the straightforwkmiguage of the
Convention: it has to be treated as meaning wisatyis.””

10. The UNHCR Guidelines at para 35 state this:

“35. In order to satisfy thetandard of proof under Article 1F, clear and credible
evidence is required. It is not necessary for gliegnt to have been convicted of
the criminal offence, nor does the criminal staddaf proof need to be met.
Confessions and testimony of witnesses, for exampkey suffice if they are

reliable.”

11. In the present case, as will become clear, theeecl is largely based on SK’s own
evidence. Moreover, the issue on appeal is esfigrdree of law, not of fact.

The findings of the Asylum and Immigration Tribunal



12.

13.

14.

15.

SK’s appeal from the decision of the Secretary tw@fteSto remove her as an illegal
entrant came first before 1J Buchanan in the Asyand Immigration Tribunal (AIT).
His determination was dated 4 February 20009.

SK is a citizen of Zimbabwe, now 31 years old. &hesed in the United Kingdom on
23 October 2002 and asked for asylum on 1 May 2@ was interviewed in

connection with her claim on 21 May 2008. For thepgoses of her appeal to the AIT
she relied inter alia on her own witness statemeami$ on an expert report on
Zimbabwe by Dr Steve Kibble. She admitted wrongdpims a member of the Zanu
PF youth militia, in connection with inter alia twlarm invasions, in April and

October 2002, but said that she had been the viftiduress.

She had certainly suffered misfortune in her M#en she was five, her parents were
killed in a traffic accident. She had gone to liwgh her maternal grandparents, but
they were killed in a fire started by a lightningilsee. She then went to live with her
maternal uncle. In 1999 she married, but her huslthed of poisoning caused by
home-made alcohol, so she returned to her uncteisén He was an ardent supporter
of Zanu PF. In November 2001 he prevailed on hgoitothe Zanu PF youth militia
to campaign for the party. The socialising requiocédhat militia involved alcohol,
cannabis and sex. She was sent to nearby villagésde people to attend Zanu PF
meetings and rallies.

However, the Secretary of State’s case that sheldle excluded from the Refugee
Convention was ultimately based in particular oe tivo farm invasions | have
mentioned, about which her evidence was as foll(agsset out in 1J Buchanan’s
determination, itself quoted in the determinatiéthe Upper Tribunal):

“16. In April and October 2002 the appellant wagoived in two farm invasions
which she had explained in detail and which invdiveer being part of a large
group of Zanu PF activists who attacked two whitsed farms. The first attack
took place at a place called Manzou Farm where igevilrmer had been given
an eviction order which he had disregarded. Theellgomt was with a mob of
perhaps one hundred and twenty people, includingimees from different areas
and trained youth members and senior leaders.

17. The group was split into two and the senior ier® which included the
appellant’s uncle went to the farmer’s house arat beam up. The appellant in the
other group was involved in going to the farm waeskéouses, beating them up
and burning their houses down. The appellant addhitiat she was one of those
carrying a stick or “chamu”, but she was not inealvin burning any of the
houses. She found the situation very scary anduwadn she hit people she did not
use excessive force...



16.

17.

18.

20. In early October 2002 she and others were wa&ebin another farm invasion
at a place called Bellrock Farm where the whitenfarhad been given orders to
leave the farm and had ignored it. Again she watlt & large mob which might
have included over one hundred youth members. Heteuwas amongst the
senior members of the group. When they got todha ther group was ordered to
beat up the farm workers in the fields and everymueed in, including the
appellant. They chased the farm workers and if teyght up with any worker
they beat them until they left the farm. The apgdllremembered that she had
beaten one woman in particular and felt very gualtput this. She felt horrible as
to what had happened. She stopped hitting the wavha&m she saw what distress
she had caused and the woman scrambled away. Farkens’ houses were set
on fire but the appellant was not involved in thait she did witness the Zanu PF
leaders questioning the white farmer when she dawbleing beaten badly and
his property being destroyed.”

Not long after this second farm invasion, she wased by another member of the
youth militia. It was this rape which had led tor heaving Zimbabwe for England,
after eleven months in the militia.

In her first, handwritten, witness statement, madehe day of her asylum interview,
she had said this:

“As a Zanu PF youth member, | was forced to infjain on my fellow brothers

and sisters. In Zanu PF, | was encouraged to hatehart those who disagreed
with the government. | will not be lying to say thanever beat somebody to
death. Surely the people | was forced to assauvdt & they may have survived
during the beatings, | am afraid to say that sofmayvictims lost their lives, as

a result of the beatings | perpetrated.”

In her interview, she was asked (question 76) wdrethe had ever been involved in
any one’s death and replied: “If you beat them aa hthey can’t get out or go away, |
wouldn’t be surprised.” In her subsequent detaidthess statement and in her
evidence at the hearing, however, she —

“75...sought to distance herself from her first staat and what she had said at
the interview. She admitted that she had been wedolvith the Zanu PF youth
militia for eleven months, that she had been inedlin visiting villages and
beating MDC supporters to encourage them to vateZému PF, and had been
involved in the two farm invasions. She also conéd that she had at least
beaten one woman with her stick, even though theavowas able to crawl away
from the attack. But she denied ever having kidagione.”



19.

20.

21.

IJ Buchanan expressed his own findings in this way:

“77...1 find that she was a member of the Zanu PFtlyauilitia for eleven
months, that she did participate in events which tle beatings of those who
opposed to the Zanu PF regime...Despite the discogpenthe extent of her
activities with the militia, she had been involvad serious offences against
innocent civilians.

78. However | do not accept that the appellant detdally killed anyone. Her
hand written statement suggested that she hadrbpataple to the extent that
they might have been killed. This was the gist@f keply to paragraph 76 of the
asylum interview...the appellant is of a very slighild. | do not believe that she
was ever a strong woman, and although she hadycleaen implicated in the
beatings of innocent civilians, | do not acceptt thlae had ever actually beaten
anybody to the extent that they had died from timgirries. That alone, | find that
the remainder of her account of what happened nmbdbwe, before she left the
country, was comprehensive, detailed and truthful...

84. Bringing these strands togethdrfurther find that she had participated in
actions against civilians which had resulted inocent civilians, both MDC
supporters and farm workers on two farms, beindyblaarmed, and that she had
used force with a stick to beat these innocent lgedpdo accept that she was
only one of a number of people on the two farm s&was, that she had not
personally been involved in setting fire to peopléouses, or that she was a
prominent member of these groups. But there isenyidg the serious nature of
these attacks on innocent civilians, and that gpebant participated in them.

85. The onus is on the respondent to show thatagpellant falls within the
categories identified in Article 1F of the 1951 @ention. | am entirely satisfied
that the actions taken by the group in which theefipnt participated were acts
involving crimes against humanity. The appellard kaluntarily joined the Zanu
PF militia, even though at the instigation of hecle; she had participated in its
activities, she was aware of the actions takennagjaivilians and she had failed
to disassociate herself from these activities at ¢arliest safe opportunity. |
accept the respondent’s suggestion that it wasseohuch due to remorse that
she had decided to desert from the militia, buacrount of having been raped by
another member of the militia that prompted hemévally to leave...”

IJ Buchanan then went on to consider SK’s submmstiat she had been subject to
duress from her uncle, and subject to superiorrerdée rejected these defences, and
they are no longer in issue. He concluded thatett@usion in article 1F applied to
SK’s asylum claim.

IJ Buchanan did not, however, make clear findingsua thechapeauequirement of
article 7(1) of the Rome Statute (but he did fihdttSK “was aware of the actions
taken against civilians” see above within his p8%y nor did he set out that article,
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23.

nor did he identify which crimes against humanityhim that article he had in mind
in making his findings. However, he had previousty out within his determination
the submissions on behalf of the Secretary of Sthiieh were to the effect that the
respondent was putting her case for exclusionlmad basis. Thus —

“49...The respondent submitted that the actions efappellant, in participating
with the youth militia, constituted a crime agaitgtmanity involving murder,
torture, rape, and actions directed predominatgdyrest civilians...

50. It was noted that the Solidarity Peace Trusamusing church leaders from
Zimbabwe and South Africa had reported that sinmeudry 2002 the youth
militia was one of the most commonly reported ptgiers of human rights
violations recorded by local human rights groupscdunts of systematic and
widespread actions against civilians, were reporidte militia were used to
occupy farms, force people from their homes, andimely being involved in

beatings [of] civilians. This degree of violencdlisted upon farm workers in the
farm invasions arising from the fast track landbref programme introduced by
President Mugabe was well-documented. There wer@use reasons for
considering that between November 2001 and Oct®@2 Zanu PF policies, as
executed by the Zanu PF youth militia or youth &dg amounted to crimes
against humanity because they were directed preddaty against civilians and
were widespread and systematic.”

The respondent’s case as outlined by IJ Bucharemlent on to make submissions
about SK’s own evidence, summed up in the deterimimas follows:

“52. The fact that the appellant had admitted Ibgabioth MDC supporters and
farm workers, displacing farm workers and attackimgm had shown that there
were serious reasons for considering that she wastlg responsible for the
crimes against humanity of murder, torture, foreildlansfer, persecution and
other inhuman acts.”

As will appear below, those crimes are listed wthrticle 7(1) of the Rome Statute
within headings (a), (d), (f), (h) and (k). In othgords, the Secretary of State was
putting her case against SK pursuant to the Roramtstin a broad way, both as a
matter of thechapeauequirement, and as to SK’s personal responsibility

The Solidarity Peace Trust’s report, referred tthie passage cited above, was one of
a number of reports about the activities of thetlyamilitia at that and later times,
placed before the AIT by SK or the respondent.



24. It will have been observed that IJ Buchanan didgminto any detail as to how much
of the respondent’s case he had accepted. Perleapadhaccepted it all. Clearly, he
had to have accepted a critical part of it to heamme properly to his conclusion.

Permission from Mitting J for reconsideration

25. These uncertainties led to an application for rem®ration, which was granted by
Mitting J on paper by order dated 17 June 2008és¢ terms:

“The determination and reasons of the immigratietige are thorough, careful
and unimpeachable save, arguably, in one respectidnot address the question
of what amounts to a crime against humanity forghgoose of Article 1F(a) of
the Refugee Convention. The best working definii®that contained in Article
7.1 of the...Rome Statute. On the immigration judd&idings of fact, the only
arguably relevant definition is that contained irtidle 7.1(k)...

There is no doubt that the Zimbabwe regime’s attawk white farmers and their
workers fall within the definition of “attack diresd against any civilian
population”...But the immigration judge should hawsked himself whether the
acts in which the Applicant participated were “ddimilar character” to those set
out in Article 7.1(a) to (j). They range from extenation to apartheid. It is not
self evident that the acts in which the Applicargrtgipated were of that
character.

The immigration judge’s determination on the twbest principal issues raised
(personal participation in the activity of a groapd coercion) is unimpeachable.
Reconsideration should be confined to the singledsdentified above.”

26.  Thus permission was given for reconsideration @nsihgle issue of whether the acts
in which SK participated were “other inhumane afta similar character” to the acts
listed in article 7.1(a) to (j).

The reconsideration by the AIT

27. The first stage of the reconsideration came befddeNichols who gave her decision,
finding an error of law and requiring reconsideyafion 9 December 2009. She
wrote:



“2...both parties agreed with the Tribunal that Mstiee Mitting had identified
an error of law in the Immigration Judge’s deteration and that on the discrete
issue which he identified the Tribunal should rexdar the evidence.

3. The Tribunal does not consider this to be agtiorward issue as it would
involve a consideration of the scope of the RonauBt. The Tribunal was also
of the view that it may need to hear further evigefrom the appellant: much is
at stake from her point of view and although themigration Judge’s
determination is thorough and detailed, the Trilbuoannot rule out the
possibility that it may want to hear further frorarhas to the acts in which she
participated during the attacks on white farmsimizabwe.

4. The Tribunal makes it clear that the only isRrereconsideration is the single
discrete issue identified by Mr Justice Mittinghis order. In the circumstances
the remainder of the Immigration Judge’s findingh stand.”

The determination of the Upper Tribunal

28.

29.

The Upper Tribunal decided that it needed to hedhér evidence from SK. It stated

“7...we concluded that further detail was requiredasvhat she had done, how
serious the harm she had inflicted had been arfdwhiat intent she had inflicted
it. The evidence already given was insufficientstailed and focussed on those
issues. We heard such evidence bearing in mindeasmphasised to the parties,
that we were not going behind the finding that shé killed no one. This did not
preclude us hearing questions of her as to whyhsldesaid or had appeared to
say, on two occasions, that she had in fact kiedple, for what light that might
cast on her credibility on the detail.

8. We had to make up our own minds as to the detauhat she had done...We
should not however overturn or go behind what thkdd found on the evidence
he had heard.”

The detailed consideration then given to the iggsed by Mitting J regarding article
7.1(k), and the hearing of further evidence from, &4 the Upper Tribunal to give
new attention to her responsibility under the Rdbtatute for her acts. The Upper
Tribunal therefore considered articles 25 and 3Ghef Rome Statute angS (Sri
Lanka)which had been recently decided in the SupremetCibweontinued:

“22. This case is concerned with the responsibditgomeone who, on her own
evidence, used violence herself on black farm wsrke help to drive them from
their homes during two farm invasions, which weaneemnded to remove those
workers as well as the white farmer, so that tmel leould be taken by others,



usually regime acolytes or its marauding suppart8he was not a ring leader,
nor one of the hard core of the Zanu-PF youth mjlibut she was one of the
large group of militia members, one of the mob, wiere taken to the farms to

drive out the workers, burn their homes and enthatthey were too intimidated

ever to return. Of course, we accept that it isessary to look at what she
personally actually did, and with what intent. Bug reject what seemed to be Ms
Pickup’s suggestion that her personal acts andt@ie the end of the matter, as
if there were no context to what she did, as if wieee not doing what she did as
part of an invading mob which had a clear and wibjgurpose. This has to be
examined to judge whether she was part of thig gterprise.”

30. The Upper Tribunal next considered SK’s activiti®s reference to the context of
what the youth militia were doing in Zimbabwe attthime in general. Thus the
determination continued:

“28. The Appellant’s account of how she was fortiegbin the youth brigade, the
sexual abuse she suffered, the activities of tHgiamin which she participated,

including helping to force villagers to come to ZaAF meetings with threats and
violence, and the terrible consequences for thos¢hé youth brigade who

appeared unsympathetic to its aims and methodg, aleof a piece with how her

expert, Dr Kibble, described the militia behavimg2002/3, and with what the
Solidarity Peace Trust and other reports told ddirtrwanton, sadistic, and

extreme brutality against those whom they perceageMugabe’s enemies...

29. Dr Kibble was asked to comment on how her aatdiited with his
knowledge of what was happening in Zimbabwe attinat, with what the youth
militia were doing, and the risks she faced throdiggobedience. This was in
connection with her argument about duress. It wam fthe start of 2002 that
allegations emerged against the youth militia ofraen rape, torture, and
property destruction. This is when they began taused to occupy farms and to
force people from their homes, the farm invasions...

30. He does not suggest that the appellant’s geseri of them was atypical.
Rather he says that her account captured the wayhioh indoctrinated youth
were worked up into a state of mass hysteria, dfieled by drugs and alcohol,
to unleash violence on opponents and farm workers.

31. The violent occupation of farms and forcing gdepincluding farm workers
from their houses, was part of the State violefieenal and informal, used to
crush opposition and those who were not regime @ts.”

31. The determination’s next heading concerned thehfessdence which SK had given
to the Upper Tribunal itself:



32.

“32. On the first farm invasion, she said that &lael beaten no more than ten
people, inflicting enough pain to get them to ruvag. She beat them as hard as
she could on their clothed backs and bottoms, ghyedvoiding hitting them on
their heads. She could not see, through their eftii she had injured them. She
was beating them as their homes were burning. &henat see how severely
others were hurt. It was the Youth Brigades whoewszating people so severely
that she thought they would die.

33. She only hit one person severely on the sedamd invasion. She was
shocked that she had beaten her so severely. Itheaway she beat her which
made her think that the woman would die; but sHg beat her back and bottom.
She saw other people being beaten and had neverpseple beaten like that
before. She beat other people on the second farasion as severely as she had
beaten people on the first farm invasion; in rereixation she said that this was
the only person she had beaten on the second fevasion. She did not intend to
hurt the woman but only to beat her so that shédoaun away.

34. She had said that she had beaten people tb deaduse she had beaten so
hard that she thought she was dead but she didnnfaict die. Although she
thought that others would die from the beatings treceived, in fact none of
them died. She mentioned death because the beatgrgsso severe.. She only
beat one lady that way, so that the Youth Brigatdd see her sympathy to
their cause. She never intended to kill anyone. dt had hit other people on
both farm invasions. She had referred to beatingynieecause she went on two
farm invasions.”

The determination’s next heading was “Were the fanwasions crimes against

humanity?”. As this passage stated at its stadg,dbmprised the sole issue on which
Mitting J had ordered reconsideration. (Indeed,tint J's defined issue may have
been even narrower, viz whether the acts were ‘®fralar character”. However, no

point was taken as to that.) | will set out thegaa® under this heading in full:

“35. This was the issue upon which Mitting J ordiereconsideration, rather than
what the argument before us focussed on, which wiather the role of the
Appellant in the farm invasions might mean that skas not guilty of
participation in crimes against humanity, if thetwhat the farm invasions were.
We first deal with the issue identified by Mittidgtaking as our starting point his
barely contested and obviously correct point thatfarm invasions were part of
a systematic attack directed against civilian papoih, and that applies to the
two farm invasions here.

36. We are satisfied that these two farm invasiaese part of widespread

systematic attacks against the civilian populatériarmers and farm workers,

carried out not just with the full knowledge of ttegime but as a deliberate act of
policy by it, with the intention of advancing itgig on power, suppressing

opposition, and helping its supporters.



33.

34.

37. We are satisfied that the intention behind éhesasions in general, and it
applies as well to the two in which the Appellaattipated, was to cause great
suffering or inflict serious physical and mentajuny. The aim was to drive
people from their homes and their work, and to danssuch a way that they
would be so cowed by their experience that theylvaeither return to their
homes nor foment opposition outside. It would alter resistance on other
farms or in other potential areas of oppositione &8im was achieved by the mob
violence of beatings and lootings in a deliberatéigutal and terrifying
experience.

38. These acts were obviously inhumane and wereyrinudgment, of a similar
character to those in sub-paragraph (h) of Articl¢ghe crime of “persecution”].
These acts were clearly persecutory acts againgtieanifiable group, farmers
and farm workers. They were undertaken for politteasons, the suppression of
perceived opposition and for the financial advareeinof the regime members
and supporters. There was a clear racial elemethieimttacks on the farms, and
the farm workers who were a necessary part of th#gewfarmers’ ability to
benefit from the farm.

39. Accordingly, on the issue on which Mitting dlered reconsideration, we are
satisfied that the two farm invasions were crimgai@st humanity. No doubt,
these actions could have been charged in a vapietyays, including causing
grievous bodily harm with intent, affray, violensdrder, and arson. But such an
exercise would distract from the true question:ttiese two farm invasions, with
their specific aim, intent and effect fall withinrticle 7 sub-paragraph (k). In our
view, they did.”

The determination’s final heading was “ParticipatioThat was not the issue for
reconsideration, however it is understandable that Upper Tribunal revisited it
where it had chosen to hear further evidence frdtnaBd where themens rea
elements of the Rome Statute could be said to behied in their decision as to
whether there were serious reasons for considénaigany crime against humanity
within its article 7 had been committed by her.

The Upper Tribunal said:

“40. We now turn to whether the Appellant’s pagation in them [the two farm
invasions] makes her criminally responsible. Thedélfant was a participant in
serious mob violence. The intention of the insbgatand the participants,
including her, was that the farmer and the farmke&s be driven from their
homes, by violent beatings and burnings, neveetarm and to deter them from
opposition to the regime. The intention was that tarms would then be
available for regime supporters.

41. We accept the generality of her evidence, aatiScally that no one was
murdered. We accept that she was a lesser participad that others, below the



35.

36.

ringleaders, were more active and brutal. But vge &lt that, in her evidence to

us, she falsely underplayed her role at the setama invasion. She clearly beat

a number of people on it. She beat one woman \ergrely to demonstrate her

loyalty, not just to make the woman run away. Weerwer evidence that she was
shocked at how hard she had beaten the woman anghthshe had beaten her so
severely she would die.

42. The Appellant was not merely present. She wiasagh occasion a voluntary,
even if reluctant, actual and active participantbeatings; even taking her
evidence at face value, beating many people hanhesof the aim of driving

them away. She specifically tried to demonstratelbgalty to Zanu-PF in her

actions.

43. She is plainly criminally liable on a joint enprise domestic law basis.

44. If there is an additional requirement thatthese circumstances, there be a
substantial contribution to the crime, we consitlet she provided it. That
expression is not intended to exclude all but gagers and major participants.
Each of those who guard extermination camps, fangite, make a substantial
contribution to genocide.

45. Active participation in mob violence which ifs&lls within sub-paragraph
(k) makes a substantial contribution to that criagainst humanity, and is a
sufficient basis for exclusion from refugee statfsthose who actively and
intentionally participated in the violence, seekingchieve its purpose.”

In sum, therefore, on her own admission SK paigd in two farm invasions, as
part of a widespread and systematic attack ag#hwestivilian population. Although
no one was killed on these two invasions (as disfiom others), she had fully and
intentionally participated on a joint enterprisesisain the beatings and burnings
committed at them. She had personally beaten maaple on these occasions, and
had beaten one woman so hard that she had thoeghti¢tim would die. The
invasions were politically inspired mob violencetended to drive the farmers and
their workers off the land, never to return. Totte, their homes were to be burnt
and they were to be terrified into submitting teithfate. The intention behind these
two invasions (as others) was “to cause great saffeor inflict serious physical or
mental injury”. That aim “was achieved” by the maiblence of beatings, burnings
and lootings in a deliberately brutal and territyiexperience. SK had made a
substantial contribution to these events and shémedntention behind them. These
acts were “obviously inhumane” and “of a similarackcter” to the crime of
persecution referred to in sub-paragraph (h), wingl as they did a “clear racial
element”. SK was responsible for the crime agdanushanity found in sub-paragraph

(K).

There is no dispute as to tkhhapeaurequirement at the start of article 7. It might
have been said that the Upper Tribunal’'s expressiats finding as to thehapeau



requirement at its para 36 was infelicitous for fmarpose of identifyingSK’s
knowledge of the regime policy behind the farm Bigas: but no point has at any
time been made about this and it is accepted, a& bl the case on SK’s own
evidence, that thmens reaelement of thehapeaurequirement has been sufficiently
proved.

37. It will have been observed that over the coursehef litigation the Secretary of
State’s case has been narrowed, from its origimakrgeneral accusation against SK
that she was responsible, by reason of her paatiom in the farm invasions but also
other political attacks on non-supporters of thggme, for the crimes of murder, rape
and torture committed by the youth militia on a &ridbasis, to a more refined
concentration on the two farm invasions in paracuHowever, the more general
situation has always remained the context, religdnuby the Secretary of State, in
which these two farm invasions took place.

38. The Upper Tribunal was in any event conscious efgtinciples which are applicable
to such cases, and which have been explord®i(Sri Lankapnd inKJ (Sri Lanka)
[2009] EWCA Civ 292, [2009] Imm AR 674 to which LdbBrown referred in his
judgment inJS (Sri Lanka) SK was neither a mere member, such as did not
participate in the activities of an organisatiorydred membership alone, nor was she
a senior officer or planner, whose responsibilitgs| not so much in direct
participation as in the conspiring and originatwfgthe offences. I'KJ (Sri Lanka)
Stanley Burnton LJ said this:

“35. First, the Convention may be excluded evethdéf evidence available does
not establish positively that the person in questommitted a crime against
peace or one of the other crimes or acts identifiggaragraphs (a), (b) or (c): it
is sufficient if there are “serious reasons for sidaring” that he did so.
Secondly, each of the paragraphs requires the mparguilt of the person in
guestion: paragraphs (a) and (b) refer to his lgpeommitted a crime of the
nature described, and paragraph (c) refers todug committed acts contrary
to the purposes and principles of the United Natiohh follows that mere
membership of an organisation thatmong other activitiescommits such acts
does not suffice to bring such exclusion into plén the other hand, in my
judgment a person who knowingly participates in phanning or financing of a
specified crime or act or is otherwise a partyti@s$ a conspirator or as an aider
or abettor, is as much guilty of that crime or astthe person who carries out the
final deed.”

The appeal to the court of appeal

39. SK’'s amended grounds of appeal for which she hasived permission to appeal are
limited to two issues of law, as indicated abovke Tirst complains that the Upper



Tribunal erred in holding that the farm invasionsravinhumane acts “of a similar
character” to persecution; the second complainisttteaUpper Tribunal erred in law
with respect to article 7.1(k) in that it misdiredtitself as to the meaning and/or
effect of the requirement of “great suffering, erisus injury to body or to mental or
physical health”, in that “its findings of fact dwt permit the conclusion that this
requirement was met.” If this second complaint gbeyond the limits to which
Mitting J confined reconsideration, no point hasrbenade of this.

The Rome Statute

40. ThePreambleto the Rome Statute provides inter alia as follows:

“Mindful that during this century millions of children, wem and men have
been victims of unimaginable atrocities that deegiyck the conscience of
humanity,...

Affirming that the most serious crimes of concern to thenatenal community
as a whole must not go unpunished...

Determined to these ends and for the sake of present andefgenerations, to
establish an independent permanent Internationati@al Court in relationship
with the United Nations system, with jurisdictiomen the most serious crimes of
concern to the international community as a whole...”

41. The emphasis on “the most serious crimes” therekadais enacted in the Statute’s
article 5 (“Crimes within the jurisdiction of theoGrt”):

“1. The jurisdiction of the Court shall be limited the most serious crimes of
concern to the international community as a whotee Court has jurisdiction in
accordance with this Statute with respect to tilewiang crimes:

(&) The crime of genocide;

(b) Crimes against humanity;

(c) War crimes;

(d) The crime of aggression...”

42.  Article 7 is headed “Crimes against humanity” aeéas citation (almost) in full:

“1. For the purpose of this Statute, ‘crime agaimsinanity’ means any of the
following acts when committed as part of a wideadrer systematic attack
directed against any civilian population, with kriedge of the attack:



(a) Murder,

(b) Extermination;

(c) Enslavement;

(d) Deportation or forcible transfer of population;

(e) Imprisonment or other severe deprivation of physliterty in violation of
fundamental principles of international law;

(H Torture;

(g) Rape, sexual slavery, enforced prostitution, forgegdgnancy, enforced
sterilization, or any other form of sexual violerafecomparable gravity;

(h) Persecution against any identifiable group or cti@y on political, racial,
national, ethnic, cultural, religious, gender aBraal in paragraph 3, or other
grounds that are universally recognized as impesibies under international
law, in connection with any act referred to in tip@ragraph or any crime
within the jurisdiction of this Court;

() Enforced disappearance of persons;

() The crime of apartheid;

(k) Other inhumane acts of a similar character int@afly causing great
suffering, or serious injury to body or to mentapbysical health.

2. For the purpose of paragraph 1:

(a) ‘Attack directed against any civilian populationeans a course of conduct
involving the multiple commission of acts referriedin paragraph 1 against any
civilian population, pursuant to or in furtheranok a State or organizational
policy to commit such attack;

(b) ‘Extermination’ includes the intentional inflion of conditions of life inter
alia the deprivation of access to food and medicineutated to bring about the
destruction of part of a population;

(c) ‘Enslavement’ means the exercise of any or alhefpowers attaching to the
right of ownership over a person and includes tterase of such power in
the course of trafficking in persons, in particulaymen and children;

(d) ‘Deportation or forcible transfer of population’ ares forced displacement of
the persons concerned by expulsion or other coemieans from the area in
which they are lawfully present, without grounds rrpigted under
international law;

(e) ‘Torture’ means the intentional infliction of seeegpain or suffering, whether
physical or mental, upon a person in the custodynater the control of the
accused; except that torture shall not include maisuffering arising only
from, inherent in or incidental to, lawful sanctgn

(H ‘Forced pregnancy’ means the unlawful confinemehntaovoman forcibly
made pregnant, with the intent of affecting thenathcomposition of any
population or carrying out other grave violatiorfsimternational law. This
definition shall not in any way be interpreted dfeaing national laws
relating to pregnancy;
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(g) ‘Persecution’ means the intentional and severeivkpon of fundamental
rights contrary to international law by reason loé identity of the group or
collectivity;

(h) ‘The crime of apartheid’ means inhumane acts dhaacter similar to those
referred to in paragraph 1, committed in the contéxan institutionalized
regime of systematic oppression and dominationri®y/racial group over any
other racial group or groups and committed withittiention of maintaining
that regime;

(i) ‘Enforced disappearance of persons’ means thetadetention or abduction
of persons by, or with the authorization, supporayuiescence of, a State or
a political organization, followed by a refusalacknowledge that deprivation
of freedom or to give information on the fate oremdabouts of those persons,
with the intention of removing them from the prdtec of the law for a
prolonged period of time...”

Article 8 concerns “War crimes”. These require ateat of armed conflict, for they
require “Grave breaches of the Geneva Conventiéri2 cAugust 1949” or “Other
serious violations of the laws and customs applecéd international armed conflict”
or, to an extent defined in detail, of “armed canfhot of an international character”.
Among the grave breaches of the Geneva Convenlistesi are “Wilfully causing

great suffering, or serious injury to body or hieaffarticle 8.2(a)(iii), which reflects
the language also found in article 7.1(k)).

Article 9 (“Elements of Crimes”) states that suctio@ument “shall assist the Court in
the interpretation and application of articles 6ard 8”. The Elements of Crimes
contain the following provisions of relevance:

“Article7
Crimes against humanity

Introduction

1. Since article 7 pertains to international criahifaw, its provisions, consistent
with article 22, must be strictly construed, takingp account that crimes against
humanity as defined in article 7 are among the reegbus crimes of concern to the
international community as a whole, warrant andaiénindividual criminal
responsibility, and require conduct which is impisible under generally
applicable international law, as recognized by phnecipal legal systems of the
world.

2. The last two elements for each crime againstamity describe the context in
which the conduct must take place. These elemdani$ycthe requisite participation
in and knowledge of a widespread or systematicltgainst a civilian population.
However, the last element should not be interpretedequiring proof that the



perpetrator had knowledge of all the charactesstt the attack or the precise
details of the plan or policy of the State or oiigation. In the case of an emerging
widespread or systematic attack against a civpigpulation, the intent clause of the
last element indicates that this mental elemenaisfied if the perpetrator intended
to further such an attack.

3. ‘Attack directed against a civilian populatiom these context elements is
understood to mean a course of conduct includindtipfel commission of acts

referred to in article 7, paragraph 1, of the S&atmgainst any civilian population,
pursuant to or in furtherance of a State or orgammal policy to commit such

attack. The acts need not constitute a militargcitt It is understood that ‘policy to
commit such attack’ requires that the State or mimgdion actively promote or

encourage such an attack against a civilian papulat

Article 7(1)(d)
Crime against humanity of deportation or forcibletransfer of population

Elements

1. The perpetrator deported or forcibly transferseithout grounds permitted under
international law, one or more persons to anothateSor location by expulsion or
other coercive acts.

2. Such person or persons were lawfully presetiterarea from which they were so
deported or transferred.

3. The perpetrator was aware of the factual circantes that established the
lawfulness of such presence.

4. The conduct was committed as part of a widespoeaystematic attack directed
against a civilian population.

5. The perpetrator knew that the conduct was gaotr intended the conduct to be
part of a widespread or systematic attack direagainst a civilian population...

Article 7(1)(h)
Crime against humanity of persecution

Elements
1. The perpetrator severely deprived, contrarynternational law, one or more
persons of fundamental rights.

2. The perpetrator targeted such person or perspneason of the identity of a
group or collectivity or targeted the group or eotlvity as such.

3. Such targeting was based on political, raciatiomal, ethnic, cultural, religious,
gender as defined in article 7, paragraph 3, ofStag¢ute, or other grounds that are
universally recognized as impermissible under mggonal law.

4. The conduct was committed in connection with anlyreferred to in article 7,
paragraph 1, of the Statute or any crime withinjtiisdiction of the Court.
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5. [as under article 7(1)(d), element 4, above]
6. [as under article 7(1)(d), element 5, above]

Article 7(1)(k)
Crime against humanity of other inhumane acts

Elements
1. The perpetrator inflicted great suffering, ori@as injury to body or to mental or
physical health, by means of an inhumane act.

2. Such act was of a character similar to any o#dwtrreferred to in article 7,
paragraph 1, of the Statute. [Footnote 30 of ElemehCrimes here states that “It is
understood that ‘character’ refers to the natucegravity of the act.”]

3. The perpetrator was aware of the factual cir¢antes that established the
character of the attack,

4. [as under article 7(1)(d), element 4, above]

5. [as under article 7(1)(d), element 5, above]”

On behalf of SK, Mr Hermer emphasised that the wgraf the preamble and of
article 5 underlines the seriousness of any ofisted crimes, as does the requirement
within article 7(1)(k) itself that “Other inhumanacts” must share a “similar
character” with previously listed crimes. He alsophasised that the requirement of
“great suffering” etc similarly reflects the sersmess of the crime stated within sub-
paragraph (k); and pointed to footnote 30 withia BElements of Crimes, to the effect
that “character” refers to the nature and gravityhe act. As for the crime against
humanity of persecution, to which the Upper Tridueéerred in its determination, he
emphasised the requirement that the proscribeduobrie committed “in connection
with” some other act within article 7, and the ftat this requirement is separately
picked up and listed within the Elements underckati7(1)(h). As for the crime
against humanity of deportation or forcible transéé population, to which the
respondent’s notice and submissions for the SegrefsState have also referred, Mr
Hermer emphasised the element of that crime whegires that the victims should
be “lawfully present” in the area from which theng @lisplaced, and submitted that in
the present case they were not so lawfully presamte an eviction notice had been
served on the farmers in question under Zimbabime'd reform legislation.

In all his submissions Mr Hermer was at pains tdeautine the gravity which any
crime must display for it to come within the puwief article 7, as well as the

% 13 Buchanan’s findings referred to an “evictioder” in relation to the first farm invasion, and“arders to
leave” in relation to the second farm invasion. @toymaterial referred to below suggests that sardiers ran
into legal difficulties in the courts of Zimbabwe.



strictness with which the necessary criteria fog finding of a crime within the
Statute must be applied. The concern, he suggesteithat the nature of a crime
against humanity as one that offends the consci@iceumanity should not be
watered down: seProsecutor v. Erdemovi@CTY, judgment of Judge McDonald
and Judge Vohrah, 7 October 1997) at paras 21HtRyever, that is the importance
of the chapeaurequirement (in the ICTY (International Criminal iGunal for
Yugoslavia) and ICTR (International Criminal Trikalrffor Rwanda) statutes being
indicated quite simply, by the words “directed aghiany civilian population”), as
was well explained early on iRrosecutor v. Tadi€ICTY, IT-94-1-T, judgment 7
May 1997):

“644. The requirement in Article 5 of the Statubattthe prohibited acts must be
directed against a civilian “population” does notan that the entire population
of a given State or territory must be victimisedtbgse acts in order for the acts
to constitute a crime against humanity. Instead ‘gp&pulation” element is
intended to imply crimes of a collective nature #mas exclude single or isolated
acts which, although possibly constituting war @svor crimes against national
penal legislation, do not rise to the level of @sragainst humanity. As explained
by this Trial Chamber in itBecision on the Form of the Indictmetite inclusion
in Article 5 of the requirement that the acts “lrécted against any civilian
population’ ensures that what is to be alleged nat be one particular act but,
instead, a course of conduct.” The purpose of thguirement was clearly
articulated by the United Nations War Crimes Consiois when it wrote that:

Isolated offences did not fall within the notionaimes against humanity.
As a rule systematic mass action, particularlyt ivas authoritative, was
necessary to transform a common crime, punishabieumder municipal

law, into a crime against humanity, which thus Ineealso the concern of
international law. Only crimes which either by thenagnitude and

savagery or by their large number or by the faat hsimilar pattern was
applied at different times and places, endangefesl ihternational

community or shocked the conscience of mankindram&ed intervention

by States other than that on whose territory thenes had been
committed, or whose subjects had become theimgcti

Thus the emphasis is not on the individual victint tather on the collective, the
individual being victimised not because of his indual attributes but rather

because of her membership of a targeted civiliapufaion. This has been
interpreted to mean, as elaborated below, that atés must occur on a
widespread or systematic basis, that there musobe form of governmental or
group policy to commit these acts and that the gtempor must know of the

context within which his actions are taken, as \aslthe requirement imported by
the Secretary-General and members of the Secuatin€l that the actions be
taken on discriminatory grounds.”

It is possible to see in such jurisprudence thgitsior underpinnings of the expanded
wording of thechapeauequirement in the Rome Statute.
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On the whole Mr Hermer’s submissions sought to easf@e the gravity rather than
the nature of “other inhumane acts”, or else to leasse that the necessary nature of
such acts was that they partook of the gravityhef other listed crimes. At other
times, however, Mr Hermer suggested that the cdnoép“similar character”
necessitated the appearance of the elements obttlte# enumerated crimes, or
submitted that the absence of such elements mieaint@nduct could not be charged
as “other inhumane acts” of a comparable naturee Gbmmentaries concerning
article 7 would appear, however, to support Mr Hersaformer, and main, approach,
for they emphasise the deliberate width of the lagg of the crime, subject to its
requirement of gravity.

Thus Amnesty International’s memorandum of Jand&g7, submitted to the United
Nations in support of the creation of an internagiocriminal court and entitled “The
International Criminal Court: Making the Right Cbes”, at its chapter IV.J “Other
inhumane acts”, made the point, via citation of tBRC Commentary on article 3 of
the Geneva Conventions, that it is always dangetowp into too much detail and
that the flexibility of the wording is a virtue, @rvent on to say this:

“The International Law Commission stated that oatys “similar in gravity” to
other crimes against humanity would be includede Becretary-General in his
analysis of the Nuremberg Judgment suggested #paiving part of the civilian
population of the means of subsistence might bl ananhumane act. Although
the approach of the International Law Commissios iarit, care will have to be
taken in defining this criteria [sic] to ensurettitacovers all acts which might be
subject to international criminal responsibility.”

Professor Darryl Robinson’®efining “Crimes against Humanity” at the Rome
Conference AJIL Vol 93, No 1 (Jan 1999) at 43 said this abtther inhumane
acts”:

“As the final heading, “other inhumane acts,” appdain the major precedents
(including the Nuremberg Charter, the Tokyo Charm@wntrol Council Law No.
10, and the ICTY and ICTR Statutes), many delegati@ised grave concerns
about its imprecise and open-ended nature...Theigolutas to agree to include
this final heading but to provide a clarifying teheld, specifying that the acts
must be of a character similar to that of the otheumerated acts and must
intentionally cause great suffering or seriousmnjto mental or physical health.
Unlawful human experimentation and particularly leid assaults were two
possibilities considered likely to fall within thieeading.”
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Professor William Schabas, #n Introduction to the International Criminal Court
2" ed, 2004, speculated (at 49/50) whether the reméints of sub-paragraph (k) may
have narrowed the concept of “other inhumane aa$sit is found in the statutes
setting up the international criminal tribunals tbe Former Yugoslavia (ICTY) and
Rwanda (ICTR). Those statutes, by their articles\d 3 respectively, simply refer to
“other inhumane acts” without further definitiom. Prosecutor v. AkayeqUCTR-96-
4-T, judgment 2 September 1998) the forced nakedrdsTutsi women was
sanctioned as “other inhumane acts”. SimilarlyPisecutor v. Krsti¢ICTY, IT-98-
33-T, judgment 2 August 2001), the forced bussifighousands of women and
children, in overcrowded and unbearably hot cood#j was considered to be an
inhumane act. Schabas comments:

“It is open to question whether the acts of sexndignity condemned by the
Rwanda Tribunal would now fit within the restrictiManguage of the Rome
Statute.”

Despite the unadorned language of the crimes listeatie Former Yugoslavia and
Rwanda statutes, ending in “Other inhumane acts8, ttibunals concerned have
nevertheless developed their own jurisprudenceirtot Isuch crimes to reflect
doctrines of international criminal law, and sucbciines and jurisprudence are
reflected in the language of the Rome Statutefit$blus inProsecutor v. Kayishema
and Ruzindan@lCTR-95-1-T, judgment 21 May 1999) the Rwanda Uinal said this
(at para 583):

“For the accused to be found guilty of crimes aghihumanity for other
inhumane acts they musipter alia, commit an act of similar gravity and
seriousness to the other enumerated crimes, watlintention to cause the other
inhumane act. This important category of crimeseserved for deliberate forms
of infliction with (comparably serious) inhumanesudts that were intended or
foreseeable and done with reckless disregard. Tthes, category of other
inhumane acts demands a crime distinct from therathmes against humanity,
with its own culpable conduct amdens reaThe crime of other inhumane acts is
not a lesser-included offence of the other enuradratimes. In the opinion of the
Trial Chamber, this category should not simply hiésed by the Prosecution as
an all-encompassing ‘catch all’ category.”

Prosecutor v. Gafi (ICTY, IT-98-29-T, judgment 5 December 2003) camszthis:

“152. The crime of inhumane acts is a residual sgafor serious acts which are
not otherwise enumerated in Article 5 but whichuieg proof of the same
chapeau elements. The elements of the crime ofmahe acts are that:
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(a) there was an act or omission of similar serioustesbe other acts
enumerated in Article 5;

(b) the act or omission caused serious mental or palysiaffering or
constituted a serious attack on human dignity;

(c) the act or omission was performed intentionallytbg accused or
persons for whose acts and omissions the accusad leiminal
responsibility.

153. In order to assess the seriousness of ther achission, consideration must
be given to all the factual circumstances of theeca hese circumstances may
include the nature of the act or omission, the edanin which it occurred, the
personal circumstances of the victim including agex, and health, and the
physical, mental and moral effects of the act orssian upon the victim.”

See alsdProsecutor v. Vasiljevi€ICTY, IT-98-32-T, judgment 29 November 2002)
at paras 234-235.

This jurisprudence has been cited and relied ortheylCC itself, for instance in
Prosecutor v. Katanga and Ch(l{CC-01/04-01/07, judgment 30 September 2008) at
paras 448-494: even if the court there noted thdeuthe Rome Statute a crime could
not fall within sub-paragraph (k) if it would falvithin any of the other sub-
paragraphs of article 7(1), emphasising the warthér'. Thus where the specific
intention of the accused in attacking civilians wascause death “rather than the
intent to cause severe injuries” (at para 458),dttempted, even if not completed
crime, had to be charged under sub-paragraph (hgrrahan sub-paragraph (k).
However, whether the ICC (pre-trial chamber)Katanga and Chuiwas right to
suggest that the ICTY and ICTR used “other inhuneig” as a “catch all provision”
(see at para 450) may be doubted: see, for insté&rosecutor v. Kayeshima and
RuzindangICTR-95-1-T, judgment 21 May 1999) at para 588&diabove.

We have been referred to the following exampletheftreatment of “other inhumane
acts” from the jurisprudence both of the ad hdautnals and of the ICC itself.

In Prosecutor v. Katanga and Ch(iCC-01/04-01/07, judgment 30 September 2008)
the ICC held that there was “sufficient evidencesstablish substantial grounds to
believe” that the war crime of inhuman treatmeete(article 8(2)(a)(ii) of the Rome
Statute) had been committed where civilians hach loletained, with their hands tied
for many hours, in a room filled with corpses, hemsaffering “severe physical and
mental pain and suffering” (at paras 362-364).

In Prosecutor v. Krnojela¢ICTY, IT-97-25-T, judgment 15 March 2002), the ICT
was concerned with various incidents of beatingdetinees, charged either as cruel
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treatment within article 3 or as other inhumane actder article 5(i) of its statute (at
paras 189ff). Some charges succeeded, while ofthizd for various reasons, such as
lack of sufficient evidence of the level of gravityolved, or of lack of sufficient
evidence of personal responsibility. However, itwdobe difficult to say that the
evidence against SK in this case was not at lddeesame, if not greater seriousness
than some of the beatings referred to in that case.

In Prosecutor v. Mbarushiman@CC-01/04-01/10, judgment 28 September 2010, the
pre-trial chamber confirmed a warrant of arrestoltgontained in it a charge of other
inhumane acts inter alia for forcing men to rapenga (count 9).

In Prosecutor v. MuthaurdCC-01/09-02/11, judgment 23 January 2012) thetpad
chamber had to consider whether to confirm chaupeer the Rome Statute arising
out of election violence in Kenya. Under the hegdai “Other inhumane acts” (at
paras 267ff) the chamber considered charges coedtemth victims who were
beaten, or suffered forcible circumcision or peaiteputation, or other mutilations or
severe injuries, or forced to watch as attackdlsdkhusbands and children, or whose
property was destroyed. The chamber directed itbelf “this residual category of
crimes against humanity must be interpreted comasierly and must not be used to
expand uncritically the scope of crimes against dmity” (at para 269). The chamber
considered the injuries, the witnessing of deathsfamily members, and the
destruction of property separately. The injuriegtiously described as above or as
“cases of trauma, including cuts, gun-shot wounat$ lBlunt force trauma” (at para
272) gave rise to confirmed charges, as did theefbwitnessing of family deaths; but
the destruction of property did not. The chambet e&the injuries that “these acts of
serious physical injury inflicted great suffering the victims, of a character similar
to the other acts referred to in article 7(1) of Btatute” (at para 273); of the forced
witnessing of the deaths of others, that it “causedous mental suffering, and are
comparable in their nature and gravity to others ambnstituting crimes against
humanity” (at para 277); but in the case of thetrdeton of property, that the
intensity of the alleged mental suffering had negrb established (at para 279). The
distinction appears to have been drawn becaudeedbtmulation of different counts
against different defendants.

On the other hand, there is authority that therdeBbn of homes might in context
lend seriousness to conduct which could be regasded crime against humanity.
Thus, in the course of discussing the crime agdinstanity of “persecution”, and
drawing parallels between both that crime and tiraecof “other inhumane acts”, the
ICTY (trial chamber) inProsecutor v. Kupreski(IT-95-6-T, judgment 14 January
2000), pointed out that a distinction may have eodbawn between the confiscation
of industrial property and the destruction of homBsus it referred to thElick case
(heard by the US Military tribunal sitting at Nurberg) and pointed out, on the basis
of Notes on the Case, UNWCC, Vol IX at 50, that jigment in that case declared
that “A distinction could be made between industgeoperty and the dwellings,
household furnishings and food supplies of a petselcpeople”, such that “offences
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against personal property as would amount to aauétsspon the health and life of a
human being (such as the burning of his house privdeg him of his food supply or

his paid employment) [might] constitute a crime iagahumanity” (see footnote 897
to para 619 oKupreské). The trial chamber continued (at para 631):

“However, the case at hand concerns the comprereedsstruction of homes and
property. Such an attack on property in fact coumss a destruction of the
livelihood of a certain population. This may havketsame inhumane

consequences as a forced transfer or deportatiaredver, the burning of

residential property may often be committed witleeklessness towards the lives
of its inhabitants. The Trial Chamber therefore dodes that this act may
constitute a gross or blatant denial of fundamettaman rights, and, if

committed on discriminatory grounds, it may consétpersecution.”

In Prosecutor v. Blaski (ICTY, IT-95-14-T, judgment 3 March 2000) the trial
chamber referred (at para 146) to this passagKuipreské and said that “The
Appeals Chamber agrees with this assessment.”

In sum, in my judgment, the critical feature of tlegluirement of “similar character”
is that “other inhumane acts” should be, by thature and the gravity of their
consequences, of comparable (“similar”’) charaabethe other enumerated crimes.
They plainly do not, otherwise, have to share tleenents of those other crimes. If
they did have to do so, they could not be “othethumane acts, as the ICC
emphasised iKatanga The critical epithet in any event is “similar’pin“identical”

or “same”. As violence goes, other inhumane aclisn@cessarily fall short of killing,
for that is a separately listed crime under tHe of “murder”. However, it is clearly
contemplated that violence short of killing or artention to kill may fall within
article 7(1)(k), as demonstrated by the citatiom®va (and see, for instance,
Robinson’s reference to “particularly violent adtsiucited at para 49 above, which
seems to me to fit well with the findings in thiase). Similarly, these citations
demonstrate that it is contemplated that violeneg fead to serious consequences
other than bodily injury, consequences such asatgeffering” or injury to “health”,
mental or physical, as indeed the text of the satagraph (k) itself reveals. What
constitutes “other inhumane acts” of similar chéeads, of course, a matter of
evidence, but also for judgment, and may depenalldhe circumstances of the case.
Indeed, the requirement of sufficient seriousnasthe inescapable lesson of almost
every aspect of the definition in question, andfalse aspects tend to merge into one
another in emphasising the necessity for sufficegriousness. Thus, tlehapeau
requirement itself will necessarily underline theagty of the crime (as ICTY
explained inTadig. Similarly, the requirement of “great sufferinggtc) makes its
own demands. And the need for “similar charactéewise enforces or re-inforces in
its own way the requirement of comparability acrtiss enumerated crimes. The
crime must have, in its context, its intention, /andn its consequences, an aspect
which goes beyond the nature of merely domestrne&rhowever shocking (as it may
be), and calls for international sanctions.
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One factor, but not necessarily indispensable heopfactors are present, is that the
other inhumane acts partake of some or other eleofethe previously enumerated
crimes: so that the closer that a crime which doaisquite fit with nevertheless
approaches to those other categories, the moreoti@tcan speak of its “similar
character”. Thus the crime of “torture” extends'severe physical or mental pain or
suffering” (see Elements of Crimes concerning Btig(1)(f)), which clearly may
overlap with violence inflicted under sub-paragrgloh but “torture” also requires the
element of the victim being “in the custody or untlee control of the perpetrator”
(Elements of Crimespid) or, as article 7(2)(e) itself puts it, “upon argmn in the
custody or under the control of the accused”. Thakent beatings may clearly be “of
similar character” to “torture”, even though therakent of custody or control is not
present. Similarly, the nature of persecution, Wwihrequirement of discrimination on
certain grounds, may never be all that far awaynfrdolence and other forms of
inhumane acts which are meted out to opponentsrefiane, as the Upper Tribunal
itself observed in the present case. | will rettorthe crime of persecution below,
because Mr Hermer addressed some more or lessidakclanguments about it in
relation to its requirement of “in connection wihy act referred to in this paragraph
or any crime within the jurisdiction of the Court”.

Again, as discussed in the jurisprudence cited ebthe expelling of persons from
their homes, accompanied by terror and the buroirigeir homes, so that the victims
have lost their livelihood, may have similaritiegtwboth the crime of persecution
and the crime of “forcible transfer of populationgven in the absence of
discrimination, and even against the background dbmestic law which might, as a
matter of merely positivist rule (but nevertheles®ll arguably lacking in
international recognition and respect), purportstate that the victims lack the
element of being “lawfully present” which is necassto the crime under sub-
paragraph (d) (as in this case it is suggestedthiea¢viction notices which may have
been served on the white farmers could legaliseexipellsion of them and their farm
workers). | will similarly revert to the crime ofdrcible transfer” below.

Persecution

64.

Mr Hermer submits that the Upper Tribunal's refeeno the crime of persecution
under sub-paragraph (h), as a crime of a “similaaracter” is illegitimate or

unhelpful, because, first, that crime itself regsia discriminatory breach of the most
fundamental of human rights, and, secondly, theirement that persecution takes
place “in connection with” some other act prosadill®y the Statute means that the
argument simply comes round in a circle. In otherds, if reliance on sub-paragraph
(k) cannot be made good, there is nothing to beeghby reference to sub-paragraph

(h).
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To illustrate those submissions, | refer to someh@r jurisprudence and scholarly
material.

The latter suggests that it is not easy to forneuthe consequences of the need for
that “connection”: see Robinson’s article in AJditited above, at 54/55, Schabas’s
International Criminal Court: a Commentary2010, at 177/178 and Professor
Antonio Cassese,The Rome Statute of the International Criminal Goua
Commentary2002, at 376. Its inclusion appears to reflecbmpromise whereby the
uncertain scope of persecution (“vague and potgnetastic” in the views of certain
delegates, see Robinson) on the one hand, andtitern on the other hand that, if it
had to be grounded in some other crime, it wouldobee merely an aggravating
factor to some other crime, or “recondite” and ecnésed (as Schabas puts it), were
balanced. However, as Cassese comments, probabécity: the phrase “is unclear
and susceptible of many interpretations”. Robinselpfully suggests that the answer
to this uncertainty is perhaps that —

“It is not necessary to demonstrate that the “cote®® inhumane acts were
committed on a widespread or systematic basis; ilit suffice to show a
connection between the persecution and any instahowurder, torture, rape or
other inhumane act, which need not amount to aeciagainst humanity in its
own right.”

Pragmatically, however, Robinson adds: “In prattteams, the requirement should
not prove unduly restrictive, as a quick reviewhgdtorical acts of persecution shows
that persecution is inevitably accompanied by satlumane acts.” | do not regard
such scholarly comment as of much assistance tdévimer’s submissions, rather the
reverse.

As for jurisprudence, this appears to bear out Raim’'s comment. Thus Kupreské
the ICTY trial chamber said this about the crimépdrsecution”, in its unvarnished
statute:

“618...There must be clearly defined limits on thpey of acts which qualify as
persecution. Although the realm of human rightslygamic and expansive, not
every denial of a human right may constitute a eragainst humanity.

619. Accordingly, it can be said that at a minimats of persecution must be of
an equal gravity or severity to the other acts ezmaed under Article 5. This
legal criterion has already been resorted to,rfstaince, in th€lick case.

620. It ought to be emphasised, however, that & @imalysis based on this
criterion relates only to the level of seriousne$she act, it does not provide
guidance on what types of act can constitute patsec Theejusdem generis
criterion can be used as a supplementary toolstabésh whether certain acts




which generally speaking fall under the proscripgicof Article 5(h), reach the
level of gravity required by this provision. Thelpgonclusion to be drawn from
its application is that only gross or blatant déniaf fundamental human rights
can constitute crimes against humanity.

621. The Trial Chamber, drawing upon its earliexcdssion of “other inhumane
acts” holds that in order to identify those righidiose infringement may
constitute persecution, more defined parametersther definition of human
dignity can be found in international standardshaman rights such as those laid
down in the Universal Declaration on Human Rightsl848, the two United
Nations Covenants on Human Rights of 1966 and atitemational instruments
on human rights or humanitarian law. Drawing upbe various provisions of
these texts it proves possible to identify a setfusfdamental human rights
appertaining to any human being, the gross infrimgy@ of which may amount,
depending on the surrounding circumstances, to i@ecragainst humanity.
Persecution consists of a severe attack on thgbésriand aims to exclude a
person from society on a discriminatory groundse Tial Chamber therefore
defines persecution as the gross or blatant desnadliscriminatory grounds, of a
fundamental right, laid down in international cuetoy or treaty law, reaching
the same level of gravity as the other acts produbin Article 5...

623. The Trial Chamber does not see fit to identifigich rights constitute
fundamental rights for the purposes of persecufitre interests of justice would
not be served by so doing, as the explicit inclusid particular fundamental
rights could be interpreted as the implicit exabmsiof other rights gxpressio
unius exclusio alteriys This is not the approach taken to crimes against
humanity in customary international law, where tlagegory of “other inhumane
acts” also allows courts flexibility to determirfgetcases before them, depending
on the forms which attacks on humanity may takem& which are ever-
changing and carried out with particular ingenuBach case must therefore be
examined on its merits.”

68. In Prosecutor v. Tadithe ICTY trial chamber said this:

“709. The Justice case, in which the accused were former German gjdge
prosecutors or officials in the Reich Ministry aislice, is also relevant to the
variety of acts which can constitute persecutione Trial considered the legal
aspects of the Nazi policy by various of the acduaeting in their official or
judicial capacity but, it continued, “all of thewa to which we referred could be
and were applied in a discriminatory manner andh@ case of many, the
Ministry of Justice and the court enforced themablitrary and brutal means,
shocking the conscience of mankind and punishadyie’h.

710...The Eichmann case also discusses the variety of acts which itatest
persecution...the court stated that
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70.

The purpose of these acts carried out in the $tsge was to deprive the
Jews of citizen rights, to degrade them and stiglee into their hearts, to
separate them from the rest of the inhabitantspust them from the

economic and cultural life of the State and to elts them the sources of
livelihood. These trends became sharper as thes ywwant by, until the

outbreak of the war...

Thus, the crime of persecution encompasses a yafeicts, includinginter alia,
those of a physical, economic or judicial natunat tviolate an individual’s right to
the equal enjoyment of his basic rights.”

This citation of authority and learning no doubtde to be treated with care. The
ICTY statute is not the same as the Rome Statatethie former lists the crimes
against humanity without specifying requirementd afements and instead derives
those from customary international law; and it baen said (by Professor Cassese)
that the Rome Statute’s requirement of the “in emtion with” link is not required
by customary international law. Nevertheless, in joggment it is not possible to
read such texts without the strong impression tivatdrafters and interpreters of the
various statutes, which after all are by and largeally based on the same material,
are uniformly seeking the same ingredients for saomes: a combination of
flexibility and definition, and a concentration time most serious of crimes, marked
by really serious consequences, so that, in oraother form, under one or another
label, the crimes against humanity will be recogdifor what they are intended to be.
As the ICTY trial chamber recognised Kupreské, and as Professor Robinson
recognised in the passage cited above, thereal/ltk be a strong affinity between
the crimes of “other inhumane acts” and “perseatiti€ertainly, on the findings of
the Upper Tribunal, there is no shortage of indiald“other inhumane acts”. On
those findings, there is a strong affinity betwdélea “other inhumane acts” found by
the Upper Tribunal and the crime of persecutionsT$ to my mind, all the clearer
when the evidence on which the Upper Tribunal mgléndings about the context
of the farm invasions is considered (see belowd, tars is equally true of the affinity
with forcible transfer of population.

In this connection, it may be observed thatCampbell and others v. Republic of
Zimbabwe(SADC (T) Case No 2/2007), the SADC tribunal hehéttthe farmer
applicants had been discriminated against on tleingt of race, and their farms
improperly expropriated without compensation indafe of international law.

“Forcible transfer of population”

71.

Mr Hermer submits that the comparison of SK’s resality in the matter of the
two farm invasions in which she participated witte tcrime of “forcible transfer of
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population” (sub-paragraph (d) of article 7(1)) wanfairly be raised: in that the
Upper Tribunal did not explicitly draw comparisoetWween the farm invasions and
forcible transfer, and because, as he suggestfartners and their farm workers were
legally evicted by notice.

| do not regard these submissions as having weidig. Upper Tribunal found that

“the intention of the instigators and participants;luding her, was that the farmer
and the farm workers be driven from their homesyimjent beatings and burnings,

never to return...” (at para 40). It is legitimate foe Secretary of State to refer to this
finding in supporting her submission that SK’s “etlfnhumane acts” share a “similar
character” with the other crimes against humanityneerated in article 7. It is a

subject matter of the Secretary of State’s respargl@otice. For that purpose it is

not critical that it might be the case that thenfars were, under Zimbabwe’s land
reform legislation, subject to legal eviction.dtaccepted by Mr Hermer that any such
legal basis would not excuse the unlawful mannetsaéxecution. In any event, what

is ultimately important is the international ledggliof these events. | refer to the

contextual evidence before the Upper Tribunal s tonnection, as in connection

with the comparability of the crime of persecution.

The context

73.

74.

75.

The Upper Tribunal’s findings are plainly based mpioe reports which were before it
with the assistance of SK’s own expert, Dr Kibble.

The Upper Tribunal referred explicitly to Dr Kibkdeevidence and to “what the
Solidarity Peace Trust and other reports told @irtlthe youth militia’s] wanton,
sadistic, and extreme brutality”.

Thus Dr Kibble reported inter alia as follows:

“21. Allegations of murder, torture, rape and tlestduction of property by youth
militias emerged from January 2002 onwards. Youiltias were reportedly
used to occupy farms, set up illegal roadblocksqeople from their homes...”
(repeated at para 63).

This was taken verbatim from Child Soldiers GloBa&port for 2004 on Zimbabwe,
and became findings of the Upper Tribunal’'s detaation at para 29.
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78.

Amnesty International’s January 2002 memorandum the South African
Development Community (SADC) “on the deterioratingman rights situation in
Zimbabwe” contained the following passages:

“the final communiqué from the SADC ministerial kdsrce was sadly negligent
in ignoring gross and widespread human rights timda in Zimbabwe. The
ministers appear to have looked the other wayiaske month or two preceding
their visit — thousands of farm workers were dispti the Zimbabwe Republic
Police refused to comply with Magistrate and Highu@ orders to facilitate
farming operations and prevent violent attacks...”

The country report on Zimbabwe for 2003 issued Iy US State Department’s
Bureau of Democracy, Human Rights and Labor coaththese passages:

“Ruling party supporters and war veterans (an éeged militia), with material
support from the Government, expanded their ocompaif commercial farms,
and in some cases, killed, abducted, tortured, ladatsed, raped and threatened
farm owners, their workers, opposition party mempeand other persons
believed to be sympathetic to the opposition. Theeee reports of politically
motivated disappearances. Security forces and yuiliies tortured, beat, raped,
and otherwise abused persons; some persons died tfeir injuries...The
Government continued its far-reaching “fast-trac&bettlement program under
which nearly all large-scale commercial farms owbgdvhites were designated
for seizure without fair compensation...Hundreds hafusands of farm workers
were displaced internally due to the ongoing laskttlement policies...

Police continued to detain farmers in connectiothwheir land despite court
orders confirming their title, although with redibution under land reform
largely complete by year’s end, such incidents viess common...

The new Section 8 orders issued in August [200pksteded almost all of the
legal challenges filed in 2002...Even on farms thiat @bt receive Section 8
orders or those that received reprieves from thgh iiourt, farmers were evicted
with as little as 2 hours notice. “Settlers”, wasterans, or government youth
militia members enforced evictions often in fulew of police who declined to
intervene stating that it was a “political mattetlundreds had relocated
themselves and their families to the soil-poor Daadea in the north and across
the border into the neighboring Tete Province ofzBlabique. Estimates were
that more than 500,000 farm laborers and their lfasniwere left evicted or
unemployed...”

An article by the author Peter Godwin, publishedNetional Geographic in August
2003, described Zimbabwe’s land reform campaignsand that “Ten white farmers
and 27 black workers were murdered, hundreds maee vinjured, tortured or
arrested.” His figure for the displaced farm woskesas 1.2 million.
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An “Analysis of the Situation of Displaced Farm Wers in Zimbabwe”, published
by Refugees International in August 2004 estimaed some 150,000 former farm
workers had been displaced by harassment and d#tron.

In sum, the evidence before the Upper Tribunalyfilistified its findings, which |
have set out above.

Mr Hermer at times in his submissions appearedish wo qualify those findings. It
was not open to him to do so. In any event, thditfigs were properly supported in
the evidence before the Upper Tribunal. Those figsliin my judgment make Mr
Hermer’s submissions of law regarding the applacatf article 7 to the facts of this
case, even if they are treated as allegations extyemely difficult. | bear in mind
the importance of the issue to SK, and the need foonservative construction and
application of the Statute. However, it cannot &ie $hat there are not serious reasons
for considering that SK has, through the farm imwas in which she acted,
participated in events of the utmost seriousneagaking of acts in the nature of
discrimination, persecution, forced displacememafons and inhumane acts.

“Great suffering” etc

82.

83.

Mr Hermer submitted that the threshold requiremeingreat suffering or serious
injury caused by the acts for which SK had resgwlitsi had not been shown. On the
Upper Tribunal’'s findings of fact, this is anothafficult submission. It is plain that,
for the purposes of “other inhumane acts”, the eqnences of acts of violence must
be great or serious, either in terms of sufferingigury. However, the Upper
Tribunal has found that they were, and it is nossiile to conclude that it
misunderstood the statutory language or its faudifig duties. While the gravity of
the consequences in terms of suffering or injurg iIsecessary requirement, there is
no magic in the language or concepts used by stagrph (k): cfProsecutor v.
Delalic (ICTY, IT-96-21-T, judgment dated 16 November 19@8)ara 510, which
says of the terms “great” suffering and “seriougury that “the Trial Chamber must
look to the plain ordinary meaning of the word”,ewing these “quantitative
expressions as providing for the basic requiremtévadt a particular act of
mistreatment results in a requisite level of sexisuffering or injury”.

In my judgment, the Upper Tribunal's findings thidite intention behind these
invasions was “to cause great suffering or infietious physical or mental injury”
and that this aim “was achieved” (at para 37) anelibg on this court, but in any
event are clearly justified on SK’s own admissiassto what she did or participated



in, a fortiori when it has to be remembered that standard of proof is not that of
trial, but of “serious reasons for considering”. & Upper Tribunal observed (at
para 42). “she was shocked at how hard she haérb#at woman and thought that
she had beaten her so severely she would die”. @& of violence used, and
intended to be used, at such invasions is also dstmated in general by the incidence
of deaths which are reported. The knowledge of ybeth militia’s “deliberately
brutal and terrifying” conduct (at para 37) mustdoubt have added to the suffering
experienced. The victims of the two farm invasiongvhich SK directly participated
would in all probability have heard reports of ikils and other brutal crimes
committed at other farm invasions by the youth trailiand suffered the greater terror
by reason of that knowledge. As the Upper Tribueaharked, the acts at the two
invasions in question were “obviously inhumane”gata 38), and led to the further
great misery of loss of home, loss of livelihoodd alisplacement.

Decision

84.

85.

Mr Hermer submitted, nevertheless, that the traible the farms in Zimbabwe have
not been internationally recognised as crimes agdimmanity, and that it is the
affront to the whole of the international communatyd to its conscience that is the
hall-mark of such crimes. He sought to demonstogt¢he detailed citation of texts
and jurisprudence, the most relevant of which lehaacorporated in this judgment,
that the acts for which SK has admitted responsilsimply lack that hall-mark. In
his detailed skeleton arguments, and in their agiges, he has sought to give chapter
and verse for those submissions. Thus his appehdheaded “Zimbabwe and the
International Community” seeks to show that theuiege Council and the General
Assembly of the United Nations, UN human rightsatye bodies, UN special
procedures, the Commonwealth and the European Carmtyninave all failed to
condemn Zimbabwe for its human rights’ record ilatien to the land reform and its
violent consequences. His appendix B lists a nunolbe¢he cases discussed in this
judgment for the purpose of demonstrating that dharges confirmed or offences
found proved in them were of a still more shocknadure.

| have carefully considered all these submissiélmavever, | am unable to draw the
conclusions for the determination of the Upper tinél which Mr Hermer has urged
on this court. In my judgment, the findings of thpper Tribunal and the evidence on
which it was based, including SK’s own admissiai#) speak for themselves. It may
be that, unlike other countries, such as Rwandatlamdalkan states, but unhappily
many more, which have descended into armed cgn#liatbabwe has avoided that
extreme calamity. The legal consequences of sutkdaiconflicts have been seen in
the cases brought before ICTY, ICTR and now the.llE@ not surprising that such
prosecutions portray the worst of crimes againstdmity, especially in the context of
ethnic cleansing. Even so, “other inhumane acts”teir equivalent) have been
charged or found proved in circumstances shortufider or mutilation to the victims
of the crimes, as i\kayesuforced undressingBlaskic (using civilians as human
shields) Krstic (forced bussing of women and childreluthaura(forced witnessing
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of family deaths)Krnojelac (forcible transfer, not a separate crime underl@EY
statute, also beatingsgesay, Kallay and Gba¢beating with a belt resulting in
serious injury), Katanga(detention in a room with corpses) adtharushimangmen
forced to rape women).

In sum, where the conduct in question is admitie&K, involves direct participation
in severe beatings and joint enterprise respoityiti the two farm invasions as a
whole, where those farm invasions are describethéyJpper Tribunal as brutal and
terrifying, designed to force farmers and farm vesskoff the land on which they live
by the use of violence and terror and the burninpeir homes and the destruction of
their livelihoods, and where this is done as pa# widespread and systematic attack
on such farms for political and discriminatory aisueh as can fairly be described as
persecutory and as involving the forcible transéérpopulations (whether or not
amounting to those separate crimes), where the tUpdaunal has found established
to their satisfaction all the ingredients of “othethumane acts” including the
consequences of great suffering or serious ingmg, the test is not the establishment
of criminal guilt but the lower standard of “sergoteasons for considering”: in my
judgment it has not been possible by the use @il legterials to show that the Upper
Tribunal's findings and conclusions are not operiaw or ought to be rejected as
insufficiently or improperly grounded. On the carir, while those legal materials
may in many cases show still worse acts, they fullyify the conclusion in this case
that, pursuant to article 1F(a) of the Refugee @ation, SK is to be excluded from
refugee status.

Conclusion

87.

For these reasons, | would dismiss this appeal.

Lord JusticeLloyd:

88.

| agree that the appeal should be dismissed forgagons given in the judgment of
Rix LJ.

Lord Justice Stanley Burnton:

89.

| agree.

4 SCSL-04-15-T, judgment 25 February 2009
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In my judgment, the summary in paragraph 85 ofjtldgment of Rix LJ speaks for

itself. That the farm invasions were particulariynad at white farmers and their

employees, and therefore had the racial elemewhtoh the Upper Tribunal referred

in paragraph 38 of its determination, is an agdragabut not an essential, factor in
the conclusion that the appellant participatedaimg thus committed, a crime against
humanity. By far the great majority of the victiro$ the invasions were the black
employees of the farmers, who together with thempleyers suffered extreme

physical violence and the loss of their homes awelithoods, but who could least

afford to bear their loss.



