
IN THE HIGH COURT OF SOUTH AFRICA

(EASTERN CAPE DIVISION)

GRAHAMSTOWN

CASE NO.:  41/2009    DATE:  12 FEBRUARY 2009

In the matter between:

Z NCUBE  APPLICANT

and

DEPARTMENT OF HOME AFFAIRS &

5 OTHERS    RESPONDENTS

JUDGMENT

PICKERING J:

This  is  an appl icat ion  brought  in  terms of  Rule  of  Court  49(11). 

On  18  December  2008  the  f i rst  to  fourth  respondents  were 

ordered  by  Pakade  J  in ter  al ia  to  issue  appl icant  wi th  a  work 

permit  as provided for  by sect ion 19 of  the Immigrat ion Act,  no. 

13 of  2002 wi th in  30 days from the date of  that  judgment as set 

out  in  paragraph  1.1  of  the  Court  Order.   Pakade  J  also 

dismissed,  together  wi th  a  puni t ive  costs  order,  a  so-cal led 

supplementary  or  second review appl icat ion  which  was  f i led  by 

appl icant  af ter  argument  had  been  heard  on  the  main 

appl icat ion  and  judgment  thereon  reserved,  but  before  the 

del ivery of  that  judgment.
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Appl icant  in  due  course  f i led  a  not ice  of  intent ion  to  apply  for 

leave  to  appeal  against  th is  decis ion  as  wel l  as  the  costs 

order.   Respondents  in  turn  f i led  a  not ice  of  intent ion  to  apply 

for  leave  to  appeal  against  the  judgment  of  Pakade  J  on  the 

main  appl icat ion.    The  not ing  of  these  appeals  had  the  ef fect 

obviously  of  suspending  execut ion  of  the  judgment  and  order 

of  Pakade  J,  hence  the  present  appl icat ion  in  which  appl icant 

seeks  leave  only  to  execute  paragraph  1.1  of  the  Court  Order. 

The present  appl icat ion is opposed by the respondents.

The  detai ls  of  the  matter  which  led  up  to  the  judgment  of 

Pakade  J  are  fu l ly  canvassed  in  h is  judgment  and  i t  is  not 

necessary to set them out here again.   Suff ice i t  to say that the 

matter  has  a  long  history.   Appl icant,  a  Zimbabwe  High  School 

Engl ish  teacher,  appl ied  as  far  back  as  January  2008  for  a 

requis i te  work  permit  enabl ing him to  take up a post  as Engl ish 

teacher  at  Mol teno  High  School .   I t  is  not  in  dispute  that  the 

posi t ion  was  offered  to  him  then  and  that  the  post  is  st i l l 

current ly open for  him subject  only at  him being granted a work 

permit .   I t  can  also  not  be  ser iously  d isputed  that  appl icant ’s 

appl icat ion  for  a  work  permit  was  deal t  wi th  in  an  extremely 

di latory  fashion  by  the  relevant  respondents  and their  of f ic ia ls. 

I t  took just  short  of  7  months for  second respondent  to  come to 

a  decis ion  refusing  the  in i t ia l  appl icat ion.   The  same  lack  of 
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urgency  character ised  the  f i rst  respondent ’s  approach  to 

appl icant ’s  internal  appeal  against  th is  decision  and eventual ly 

appl icant  launched  an  urgent  appl icat ion  for  review of  the  f i rst 

respondent ’s  fa i lure  to  take  a  decis ion.   I t  appears  from  the 

judgment  of  Pakade  J  that  there  had  been  an  unreasonable 

delay  in  the  processing  of  appl icant ’s  internal  appeal  and  that 

in  h is  view  and  in  view  of  the  inordinate  delay  suffered  by 

appl icant,  appl icant  would  suffer  fur ther  prejudice  unless  the 

court  intervened.

As stated by the learned judge appl icant was sent f rom pi l lar  to 

post  by  the  respondents’  of f ic ials  wi thout  actual ly  ever  being 

assisted.   There  were  count less  unanswered  let ters  as  wel l  as 

unanswered  te lephone  cal ls.   Apart  f rom  categor ising  the 

delays  as  being  unreasonable,  Pakade  J  also  chast ised 

respondents and their  of f ic ia ls  for  what  he cal led “ the i r  de laying 

tact ics  coupled w ith  unjust i f ied  arrogance . ”

I t  is  for tunately  not  necessary  in  the  view  that  I  take  of  the 

matter  to  deal  wi th  the  fur ther  progress  of  the  matter  including 

the  dismissal  by  Pakade  J  of  the  so-cal led  supplementary 

appl icat ion  or  second  review  appl icat ion.   In  SOUTH  CAPE 

CORPORATION  (PTY)  LTD  v  ENGINEERING  MANAGEMENT 

SERVICES  (PTY)  LTD  1977(3)  SA  534  (AD) Corbet  JA  deal t 

wi th  the  pr inciples  appl icable  to  an  appl icat ion  such  as  the 
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present.     At  545C-G he stated as fol lows:

“The  Court  to  which  appl icat ion  for  leave  to  execute  is 

made  has  a  w ide  genera l  d iscret ion  to  grant  or  re fuse 

leave  and,  i f  leave  be  granted,  to  determine  the 

condi t ions  upon  which  the  r ight  to  execute  sha l l  be 

exercised.  [See  VOET  49.7 .3  RUBY’S  CASH  STORE  (PTY) 

LTD  v  ESTATE  MARKS  AND  ANOTHER (supra)  a t  p .127] . 

This  d iscret ion  is  par t  and  parcel  of  the  inherent 

jur isdic t ion  w hich  the  Court  has  to  contro l  i ts  ow n 

judgments  (c f  FISMER v  THORNTON 1929  AD  17  a t  p .  19) . 

In  exerc is ing  th is  discret ion  the  Court  should ,  in  my 

view,  determine  what  is  just  and  equi table  in  a l l  the 

c i rcumstances  and,  in  so  doing  so,  w ould  normal ly  have 

regard,  in ter  a l ia ,  to  the  fo l lowing factors:

(1) The  potent ia l i ty  of  i r reparable  harm  or  pre judice 

be ing  susta ined  by  the  appel lant  on  appeal , 

( respondent  in  the  appl icat ion)  i f  leave  to  execute 

were to  be  granted;

(2) the  potent ia l i ty  of  i r reparable  harm  or  pre judice 

be ing  susta ined  by  the  respondent  on  appeal , 

(appl icant  in  the  appl icat ion)  i f  leave  to  execute  were 

to  be  re fused;

(3) the  prospects  of  success  on  appeal  inc luding  more 

par t icular ly  the  quest ion  as  to  whether  the  appeal  is 

f r ivolous  or  vexat ious,  or  has  been  noted  not  w ith  the 

bona  f ide  in tent ion  of  seek ing  to  reverse  the 

judgment ,  but  for  some  indi rect  purpose  eg.  to  ga in 

t ime or  harass  the  other  par ty,  and

(4) w here  there  is  the  potent ia l i ty  of  i r reparable  harm  or 
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pre judice  to  both  appel lant  and  respondent ,  the 

ba lance  of  hardship  or  convenience  as  the  case  may 

be . ”

Appl icant  has  submit ted  that  he  wi l l  indeed  suffer  i r reparable 

harm and  prejudice  i f  leave  to  execute  is  not  granted.   So  too, 

he  submits,  wi l l  the  Mol teno  High  School  and those  learners  in 

Grade 7,  10,  11  and 12  who,  i t  is  common cause,  were  wi thout 

proper  Engl ish  instruct ion  for  a  large  part  of  the  2008 

academic  year .   I t  is  not  in  dispute  that  this  school  wishes  to 

employ  appl icant  as  he  was  the  best  candidate  for  the  post. 

Should appl icant not receive a work permit  the school  wi l l  in  al l 

probabi l i ty  be  obl iged  to  cut  i ts  losses  and  to  employ  a  less 

qual i f ied  Engl ish  teacher  in  h is  stead,  i f  indeed  such  less 

qual i f ied teacher is avai lable.   

That  appl icant  too  wi l l  be  prejudiced  is  in  my  view,  as  was 

submit ted  by  Mr  Budlender  who  appeared  for  the  appl icant, 

mani fest .   Unt i l  such  t ime  as  any  appeal  is  f inal ly  d isposed  of 

or  the  matter  otherwise  f inal ly  determined  appl icant  wi l l  be 

unable to be employed.   I f  the appl icat ion for  leave to appeal  is 

only  heard during the last  week  of  th is  term,  as apparent ly  was 

indicated  to  counsel  by  Pakade  J,  and  i f  leave  to  appeal  is  in 

due  course  granted  i t  is  extremely  unl ikely  that  any  such 

appeal  would  be  disposed  of  before  September  or  October  at 
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the  ear l iest .   In  ef fect  therefore  appl icant  wi l l  remain 

unemployed  for  the  remainder  of  the  school  year.   As  pointed 

out  by  Mr  Budlender,  in  terms  of  sect ion  19(2)  of  the 

Immigrat ion  Act  a  work  permit  is  job  speci f ic .   Thus,  i f  the 

order  remains  suspended,  and  respondent ’s  appeal  is 

eventual ly  d ismissed,  appl icant ’s  victory  wi l l  be  a  mere  brutum 

fulmen  or  a  pyrrhic  victory  .   He  would  be  ent i t led  to  a  work 

permit  which  he  could  not  use  as  his  contemplated  post  would 

by then in a l l  probabi l i ty  have been f i l led.  As was submit ted by 

Mr  Budlender  th is  would  render  the  ent i re  review  appl icat ion 

meaningless, a mere exercise in fut i l i ty for  appl icant.   

On  the  other  hand,  were  appl icant  to  be  granted  a  work  permit 

in the interim,  he would be able to support  both himsel f  and his 

fami ly  whi lst  performing  a  useful  service  to  the  community.   I t 

is  somewhat  di f f icul t  to  understand  in  these  ci rcumstances 

what  prejudice  the  respondents  would  suffer  should  the  work 

permit  be  granted.   In  th is  regard  respondents  al lege  in  their 

reply  that  i t  would  be  prejudic ial  to  a l low  a  contractual 

re lat ionship to  come into  being whi le  the appeal  is  pending and 

that  i t  would  “send  out  a  s ignal ”  to  persons  in  a  simi lar  posi t ion 

to  appl icant  that  they  can  ci rcumvent  the  Immigrat ion  Act  and 

i ts  regulat ions.  Qui te  why  i t  should  be  so  undesirable  for 

appl icant  to  enter  into  a  contractual  re lat ionship  wi th  the 

school  pending  the  f inal  determinat ion  of  the  appeal  escapes 
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me. The school  is  desirous of  having appl icant ’s  services.   I t  is 

prepared  to  l ive  wi th  the  consequences  of  employing  him 

pending  the  f inal  determinat ion  of  the  matter.   I t  is  also 

re levant  that  the  5 t h  respondent,  the  Minister  of  Educat ion, 

chose  not  to  oppose  the  rel ief  sought  by  appl icant  in  the  main 

appl icat ion.   In  my  view,  had  the  Minister  had  any  pr incip led 

object ion  to  appl icant ’s  appointment  she  surely  would  have 

said so.

As  regards  the  al leged  ci rcumvent ion  of  the  Act  this 

submission  is  in  my  view  devoid  of  meri t .   Appl icant  has  a 

judgment  in  h is  favour  which  he  seeks  by  legal  means  to 

enforce  pending  the  respondents’  appeal .   Whatever  the 

respondents’  view  of  the  correctness  or  otherwise  of  Pakade 

J’s  judgment  may  be  there  can  in  these  ci rcumstances  in  my 

view be no quest ion of  a  c i rcumvent ion  by appl icant  of  the Act. 

Appl icant  has  throughout  pursued  his  legal  remedies,  both 

internal ly  and  in  court .   The  fact  that  respondents  may 

disagree wi th  Pakade J’s f inding as to  the unreasonableness of 

their  delays  is  in  the  ci rcumstances  qui te  i r re levant  in  my view 

to the issue of prejudice.

I  should  ment ion  that  respondents  ini t ia l ly  sought  to  re ly  in  the 

context  of  prejudice  on  appl icant ’s  a l leged  i l legal  presence  in 

South  Afr ica.   I t  is  surpr ising  that  they  should  have  done  so. 
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Appl icant  had  been  granted  permission  to  remain  in  South 

Afr ica  in  terms  of  a  document  known  as  Form  20.   When  that 

expired  ear ly  in  January  2009  appl icant ’s  at torneys  wrote  to 

respondents  request ing  that  i t  be  renewed.   Appl icant  was 

given  an  undertaking  that  the  form  would  be  renewed.   Indeed 

in  the  answering  af f idavi t  in  th is  appl icat ion  at tested  to  by  Mr 

Lackay an assistant  d i rector  of  the Department  of  Home Affa i rs 

he  undertook  to  at tend  thereto  as  a  matter  of  urgency.  As  of 

today  appl icant  had  st i l l  not  been  advised  of  any  such 

extension  despi te  this  undertaking.   At  the  commencement  of 

h is  argument,  however,  Mr  Brooks  for  the  respondents  stated 

that  he  had  in  the  meant ime  managed  to  ascerta in  that  al l  that 

appl icant  had  to  do  was  to  contact  a  Home  Affa i rs  Off ice  and 

the  form would  be extended.   In  these ci rcumstances the  ini t ia l 

re l iance by respondents  on appl icant ’s  al leged i l legal  presence 

in  South Afr ica was cynical  in  the extreme and would  appear  to 

have  been  advanced  merely  in  an  at tempt  to  defeat  h is 

appl icat ion.

Respondents  have,  in  my  view,  fai led  ut ter ly  to  show  the 

existence of  any  prejudice  to  them should  appl icant  be  granted 

a  work  permit  pending  the  f inal isat ion  of  the  appeal .   Should 

leave  to  appeal  eventual ly  be  granted  by  Pakade  J  and  should 

such  appeal  eventual ly  succeed  then  the  work  permit  would 

obviously lapse.  
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This  brings  me  to  the  issue  of  respondents’  prospects  of 

success  on  appeal .    Much  was  made  by  Mr  Brooks  of  what  he 

said  was  the  fai lure  by  appl icant  to  deal  proper ly  wi th  th is 

issue  in  his  founding  af f idavi t .   Mr  Brooks  stressed  that  th is 

submission  was  not  a imed  at  appl icant ’s  appeal  but  at 

respondents’  intended  appeal .   He  submit ted  that  the 

al legat ions  contained  in  appl icant ’s  founding  af f idavi t  were 

def icient.   Paragraph 15 of that  af f idavi t  reads as fo l lows:

“The  appl icat ion  for  leave  to  appeal  w i l l  be  adjudicated 

in  due  course ,  i t  w i l l  be  argued  by  my  lega l 

representat ives  that  there  is  no  mer i t  in  respondents ’ 

appl icat ion  for  leave  to  appeal  in  that  there  is  no 

reasonable  prospect  that  another  court  would  di f fer  f rom 

the  conclus ion reached by th is  court . ”

In  my  view appl icant  needed  to  say  no  more  than  he  did.   The 

issue  of  reasonable  prospects  of  success  in  the  c i rcumstances 

of  th is  case  is  a  legal  one,  and  i t  would  not  in  my  view  have 

been  appropr iate  nor  was  i t  necessary  to  burden  the  af f idavi t 

wi th  legal  argument in that regard.

I  turn  then  to  the  issue  of  respondents’  prospects  of  success 

on appeal ,  i t  being common cause that  appl icant ’s  prospects in 

respect  of  his  appeal  are  i r re levant  for  present  purposes. 

Because  the  appl icat ion  for  leave  to  appeal  has  not  yet  been 

deal t  wi th  by  Pakade  J  i t  appeared  to  me  that  I  was  in 
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somewhat  of  an  invid ious  posi t ion.   Whether  I  am  of  the  view 

that  respondents  have  no  prospects  of  success  on  appeal  or 

vice  versa  Pakade  J  may  wel l  be  of  a  d i f ferent  view.   This 

seems  to  me  to  i l lustrate  the  desirabi l i ty  of  the  judge  who 

granted  the  order  deal ing  also  wi th  any  Rule  49(11) 

appl icat ion.   This  is  a l l  the  more  so  when  the  appl icat ion  for 

leave  to  appeal  has  not  yet  been  heard.   Be  that  as  i t  may  Mr 

Brooks  submit ted  in  ef fect  that  the  judgment  of  Pakade  J  was 

so  clear ly  wrong  that  appl icant  had  no  reasonable  prospects 

whatsoever  of  resist ing  respondents’  appeal  against  i t . 

Al though  I  obviously  have  not  had  the  benef i t  of  fu l l  argument 

such  as  would  have  been  addressed  to  me  were  I  si t t ing  as  a 

court  of  appeal  I  am  constrained  to  disagree  wi th  his 

submissions.   Indeed  Mr  Budlender  put  forward  compel l ing 

arguments  in  support  of  the  judgment.   Fortunately,  however, 

th is  is  not  an  issue  upon  which  I  am  cal led  upon  to  make  any 

def ini t ive  f inding.   In  the  matter  of  SORIC  PROPERTIES 

HILLBROW  (PTY)  LTD  AND  ANOTHER  v  VAN  ROOYEN 

1981(3)  SA  650  (W)  referred  to  by  Mr  Budlender,  McEwan  J 

stated as fol lows at 657H-658B:

“Coupled  w i th  that  argument ,  how ever ,  was  a  fur ther 

argument  that  the  respondent  has  no  reasonable 

prospects  of  success  on  appeal .   I t  was  urged  that  on 

the  respondent ’s  own  vers ion  she  breached  the  lease 

and  the  f i rs t  appl icant  was  ent i t led  to  cancel  i t .   At  f i rs t 

b lush  that  argument  sounds  convinc ing.   However ,  Mr 
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Suzman  pointed  out  that  on  the  author i t ies  i t  is  not  a 

t rue  test  to  determine  w hether  or  not  there  is  a 

reasonable  prospect  of  success  in  the  appeal .   The  court 

in  proceedings  of  th is  nature  is  not  cal led  upon  to 

enquire  into  the  w hole  case ,  or  to  a t tempt  to  eva luate 

the  prospects  of  success  on  appeal .  Only  i f  the  court  is 

sat is f ied  that  the  appeal  has  minimal  prospects  of 

success  or  is  hopeless ,  then  the  court  w i l l  take  that 

factor  in to  account  and  may  draw  an  inference  f rom  i t 

that  the  appeal  was  noted  mala  f ide  or  for  the  purposes 

of  delay.   That  pr incip le  is  to  be  found  set  out  in  more 

deta i l  in  tw o  cases  re ferred  to  by  Mr  Suzman,  namely 

BYRON v ANDERSON & COHEN 1955(3)  SA 590  (D)  a t  596 , 

especia l ly  the  quotat ion  f rom  BAM  v  BHADHA  (2 )  1947(1) 

SA  399  (N)  and  WOOD  NO  v  EDWARDS  AND  ANOTHER 

1966(3)  SA 443  (R)  a t  446 . ”   

I  am  not  persuaded  by  anything  that  Mr  Brooks  has  submit ted 

that  the  judgment  of  McEwan  J  in  this  respect  is  wrong. 

Nothing said  therein  by the  learned judge is  in  conf l ic t  wi th  the 

dictum of  Corbett  JA  in  the  SOUTH CAPE  case  supra  to  which 

I  have  referred  above.   I t  is  noteworthy  in  th is  regard  that  far 

f rom  referr ing  to  the  necessi ty  for  reasonable  prospects  of 

success  Corbett  JA  makes  reference  only  to  the  prospects  of 

success  and  stresses  in  part icular  the  issue  as  to  whether  the 

intended appeal  is  f r ivolous, vexat ious or mala f ide .   

Having  heard  Mr  Brooks’  submissions  on  the  meri ts  I  cannot 
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say  that  the  respondents’  intended  appeal  is  f r ivolous  or 

vexat ious.   I  am  prepared  to  accept  for  present  purposes  that 

the  appeal  is  arguable  and  that  the  not ing  thereof  cannot  be 

said  to  have  been  done  mala  f ide  for  the  purposes  of  delay. 

The  issue  of  the  prospects  of  success  on  appeal  is ,  however, 

only  one of  the  issues  which  I  must  consider  in  the  exercise  of 

my  discret ion.   I  must  decide,  having  regard  to  al l  the  factors 

set  out  in  the  SOUTH  CAPE  case  supra  whether  i t  is  just  and 

equi table  that  leave  to  execute  be  granted.   In  the  pecul iar 

c i rcumstances  of  th is  case  the  issue  of  prejudice  and  the 

balance  of  convenience  looms  large.   In  my  view  even 

assuming a degree of  prejudice on the part  of  respondents,  the 

balance  of  convenience  is  overwhelmingly  weighted  in  favour 

of  appl icant.   He  has  shown  mani fest  prejudice  should  his 

appl icat ion be dismissed whereas respondents in  my view have 

shown l i t t le  or  none at al l ,  should i t  be granted.  On the face of 

i t  appl icant  has  thus  far  been  i l l  served  by  respondents’ 

of f ic ials  who  entangled  him  in  a  bureaucrat ic  web  from  which 

he  must  have  despaired  of  ever  f reeing  himsel f .   He  is  ent i t led 

in  my  view  to  the  order  which  he  seeks,  sui tably  amended 

however  to  make  i t  c lear  that  the  work  permit  given  to  him wi l l 

lapse  should  the  issues  between  himsel f  and  respondents  be 

determined in respondents’  favour.

That  leaves  the  issue  of  costs.   The  general  pr incip le  in 
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appl icat ions  of  th is  nature  is  that  in  the  event  of  the 

appl icat ion  succeeding  the  costs  should  be  made  costs  in  the 

appeal .   I  am  of  the  view,  however,  that  the  ci rcumstances  of 

th is  case  are  such  as  to  just i fy  a  departure  from  the  general 

ru le.   In  my view the  respondents’  opposi t ion to  the  appl icat ion 

was  baseless.   Their  opposi t ion  has  led  to  ent i re ly 

unnecessary  l i t igat ion.   A  real ist ic  and  object ive  view  of  the 

matter  would  and  should  in  my  view  have  led  to  their 

consent ing  to  the  re l ief  sought.   As  I  have  said  no  prejudice 

whatsoever  would  have  been  occasioned  to  them  thereby.   Mr 

Budlender  has  submit ted  fur ther  that  in  view  of  certa in 

i r responsible  al legat ions  made  by  the  respondents  concerning 

the  honesty  of  appl icant  as  wel l  as  having  regard  to  their 

conduct  wi th  regard  to  the  extension  of  Form  20  such  costs 

should  be  awarded  on  the  scale  as  between  attorney  and 

cl ient.   Al though th is  submission  is  not  wi thout  some degree of 

meri t  and  al though  I  have  given  i t  considerable  thought  I  am 

not persuaded that such an order would in fact  be just i f ied.

In the resul t  the fo l lowing order wi l l  issue:

1. Notwi thstanding  any  appl icat ion  for  leave  to  appeal 

and/or  appeal  by  any  of  the  f i rst  to  f i f th  respondents 

against  the  order  granted  by  th is  court  on  18  December 

2008  and  pending  the  f inal  determinat ion  of  the  issues 

between  the  part ies  the  second  respondent  is  d irected  to 
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give  ef fect  to  paragraph  1.1  of  the  order  granted  by  th is 

Court  on 18 December 2008.

2. The  second  respondent  is  di rected  to  issue  the  appl icant 

wi th  a  work  permit  as  provided  for  by  sect ion  19  of  the 

Immigrat ion  Act  no.  13  of  2002  wi th in  6  days  of  this 

order.

3. Such  work  permit  shal l  lapse  immediately  should  the 

issues  between  the  part ies  be  f inal ly  determined  in 

favour  of  the respondents.

4. The  f i rst  to  fourth  respondents  are  ordered  to  pay  the 

costs  of  th is  appl icat ion  joint ly  and  several ly  the  one 

paying the others to be absolved.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

JD PICKERING

JUDGE OF THE HIGH COURT
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