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REPRESENTATION

Pro Bono Counsel for the Mr Henry Christie
Applicant:

Counsel for the First Mr P Macliver
Respondent:

Solicitors for the First Australian Government Solicitor
Respondent:

ORDERS

(1) A writ of certiorari issue directed to the SeconesRondent, quashing
the decision of the Second Respondent dated 27&igh2006.

(2) A writ of mandamus issue directed to the Secondp®&sdent,
requiring the Second Respondent to determine acgprd law the
application for review.

(3) The First Respondent pay the Applicant’s costsdfixe the sum of
$5,000.00.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
PERTH

PEG 97 of 2006

WAMC

Applicant

And

MINISTER FOR IMMIGRATION & MULTICULTURAL AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. The Applicant was granted leave to rely upon an Adeel Application
filed 26 July 2006 seeking judicial review of a d&an of the Refugee
Review Tribunal (the Tribunal) dated 27 FebruarQ&0

2. In its decision the Tribunal affirmed a decisionaafielegate of the First
Respondent to refuse to grant a protection vishddpplicant.

Background

3. The Applicant is a citizen of Zimbabwe.

4. He arrived in Australia on 20 March 2005 travellimg a visa subclass
UL-679 visitor visa which had been granted on 17d1a2005 and
expired on 19 June 2005.

5. On 10 June 2005 the Applicant travelled from Adgtreo Fiji and was

then in possession of an Emergency Travel Docunssoed at the
Zimbabwe Embassy in Canberra on 16 June 2005.r Béimg denied
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entry to Fiji the Applicant then returned to Austteon the same day.
In Australia he was granted a class TA border sdscl/'73.213(1)(G)
visa which was valid until 26 June 2005.

On 25 June 2005 the Applicant lodged a claim fpragection visa.

The Applicant’s wife, his son, his mother, brothargl sisters reside in
Zimbabwe. The Applicant has a brother who liveéustralia and is
married.

The Applicant’s claims were considered and rejetted delegate of
the First Respondent on 6 September 2005. Theadgmblthen applied
to the Tribunal for review of that decision.

The Applicant's Claims

9.

10.

The Tribunal conducted a hearing on 2 December 200 Applicant
gave evidence before the Tribunal which was refetoein some detalil
in the Tribunal’'s decision. The Tribunal notestthrahis application
the Applicant claimed to be ‘running away from @eEngtion by state
agencies, namely the Central Intelligence OrgaioisaiCIO) and the
Military Intelligence Department (MID)”. The Trimal notes the
Applicant claimed to be a supporter of the MovenfentDemocratic
Change (MDC) and had joined that party in 1999 whenwas a
student.

In its decision the Tribunal set out the mannemimch the claims
arose as follows:-

. Because of financial problems experienced durirggfimal year
of study at the University of Zimbabwe, he obtaispdnsorship
from the Zimbabwe National Army (ZNA). He says tthlihe
government later realised that he was in favouhefopposition.

* At the beginning of 2005 he ‘started to feel ingetelaiming
that he was being interrogated and was ‘followed sknange
people all the time’. In order to protect himsadf resigned from
the Army in March 2005 and attended an exit ine@mwi

. Due to his association with the MDC he is faciniggdtions of
treason, it being ‘totally unacceptable to asseciaiith the
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opposition if you are a member or former member thoé
Zimbabwe army’.

. Political violence is escalating day by day andféars further
persecution from the CIO and MID. He also facess@eaution
and gaol, it having been alleged that he has padfiedl secrets
to the MDC. If he returns to Zimbabwe he can fasath
because there is no rule of law at all. His wtakaily will be at
risk as well, for they have been questioned sevenals about his
whereabouts”.

(Court Book pp.470-471)

11. The Tribunal then referred to the Applicant’s faticlaimed fear of
harm from other civil servants used by the goveminie allegedly
terrorise civilians. Reference was made to thelidppt’'s belief that
he would be harmed as a result of the governmeensifying its crack
down against opposition supporters and by its clgaprogram named
“Operation Murambatsvina”.

12. The Tribunal noted the Applicant had received infation from his
home that he must return to submit a classifiedthat he did not even
know about. Reference was made to punishment @oson
supporters and that if the Applicant returned adties would not
protect him as there is no rule of law given the lanforcement
agencies support the government’s policies. Thauhal further noted
that no mercy was shown to civil servants who weot on the
government’s side but on the opposition’s side.

13. The Tribunal then referred to a letter dated 18o8et 2005 (Court
Book p.146) where the Applicant attached countifgrimation and a
document entitled, “Further Evidence to my Permaieatection Visa
Application” (Court Book p.153). That document smit in some
detail the Applicant’s claims and response to timifgs by the
delegate. The Tribunal accurately summarised uhiédr details in its
decision as follows:

. the decision made by the Delegate with respectrtcléd 1C of
the Refugees Convention — is ‘without foundation’;
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. he is not aware of any barriers to travel out ohiZabwe, though
legislation to this effect was proposed two weaks, a

. asylum cannot be achieved illegally without beihgotvn into
detention or returned to the country of persecuytion

. he could not apply to the UNHCR or any country ott®n
Australia because the situation deteriorated angtrAlia was his
first country for claiming asylum. Other circumstas make it
impossible to legally and successfully apply foylas in other
countries;

. the bond paid by his brother was to facilitate kgt from
Zimbabwe. It assisted in fleeing persecution aswas on a
desperate mission to maintain legal immigrationtustaand
avoiding breaking the law of, inter alia, Australia

. he intended to legally enter Fiji and seek advicemf the
UNHCR about asylum but because he wanted to retarn
Australia he had no option but to seek asylum istAalia before
being deported to Zimbabwe. By ‘accepting’ theag aiisa he
believed he was averting potential mandatory detent

. his brother is not his only source of informatidyoat protection
visas — there is the Internet and other legitinsataces;

. the Delegate did not mention information about therent
situation in Zimbabwe, referring only to a reporbrh 2002
(CX712557);

. he was forced back to Australia before he had aahaéo seek
protection in another country — the circumstanaesedd him to
seek asylum in Australia. The root cause of hekisg asylum is
the disastrous political situation in Zimbabwe;

. the Delegate was wrong to base the decision abeuApplicant
on his brother’s immigration history in Australifrjvolously
using irrelevant sections of Article 1C and histhes’s history, as
the sole reason for denying him asylum;
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. the gap between the time the Applicant joined thBQVand
seeking asylum should not have been used by thegBe to
discredit his application because in the real wdHahgs are
haphazard and nothing is predictable;

. it would have been illegal for him to have sougsylam on first
arriving in Australia on a visa for a short-ternayst By not
declaring his intention on his first arrival in Ateia he may
have saved himself from mandatory detention — ssgvoutcome
than the protection itself — or return to Zimbabwe.

. he did not abuse the system by failing to lodgeaplication on
arrival. He was out there looking for any lega¢ane such as the
UNHCR or a third country so long as it was legatl ahd not
result in a return to Zimbabwe;

. he joined the MDC as a student at the UniversityZioibabwe.
The ZNA was apolitical, recruiting cadets on ménit over time
the ZNA had become an arm of the dictatorship. ddme to
realize that espionage and vetting was taking pkgainst his
background. The CIO and MID were able to persehuteonce
they found out about his MDC background. Themoasafety for
targeted MDC members in Zimbabwe,;

. coming to Western countries to claim asylum isdoea and this
attracts a maximum penalty of death;

. he chose to come to Australia on authentic trawsudcents,
unlike some refugees who use fake documents totgetafe
countries because he is not a criminal and hasr mevemitted an
offence;

. he graduated from the University in June 2004, terked in a
government dental centre supervised by Dr Nyakufdyal2
months. Dr Nyakudya gave him leave to travel tsthalia. In
November 2004 the Applicant applied to resign frima ZNA
and attended an exit interview in February 2005 ddes not
owe any money to the ZNA, but instead is owed moinethe
nature of termination and pension monies;
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. he worked as a locum dentist in a number of suggan Harare
and was already in partnership before he finishedrternship,
making him one of the highest paid professionalthe country.
He did not flee Zimbabwe for economic reasons e i§ more
important than means of livelihood;

. he planned to seek asylum in Fiji, so did not agplya transit
visa in Australia. He did not know that Fiji had rmsylum
procedure at all and was marred by political aralatgoroblems
almost like Zimbabwe. At Fiji airport he was novegn a chance
to explain anything and was treated badly;

. leaving Fiji he was terrified and confused and tfidithat he was
going to be put on another flight from Australiazimbabwe and
was afraid that, if he claimed asylum in Austrdia would be
thrown into the notorious immigration detention tes. There
was no guarantee that he was going to be exempt diefinite
detention and so found it reasonable to seek asyiuanother
country with more humane detention systems;

. having obtained a visa that allowed him to stajustralia for 7
days, he realized that there was no safe countmhioh he could
seek asylum and the only option left for him wassthalia. At
the Immigration Department in Sydney he was toht tre could
apply for protection without being detained;

. It was apparent that he was going to be torturddae death if he
had remained in or gone back to Zimbabwe for, at gathe
resignation process, he had signed an oath witheotso the
Official Secrets Act;

. he did not pass any useful information to the MD& that did
not stop the ZNA from persecuting him and makingealts
against him during the time he has spent in AustralThreats
were passed on to him directly and indirectly whitsAustralia
on a visitor’s visa. He rang the army to estabiish basis of the
threats and found that he was under investigatioh l@ble to
arrest upon return. He fears for his safety amdeflore had no
option but to seek asylum;
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. Contrary to the delegate’s finding, MDC supportars not safer
in the cities. Operation Clean Up (Operation Mubaisvina) has
resulted in the destruction of homes, businessg@vamding sites,
the displacement and dispossession of hundredsookands of
people. The Applicant refers to findings of the SNecial Envoy
to suggest that Operation Murambatsvina occurratiencontext
of the failure of the government of Zimbabwe topes human
rights and uphold the rule of law, and to the BBéws which
described the operation as a political vendettanageesidents of
the MDC'’s urban strongholds. In light of thesesaittis unsafe
for the Applicant to go back and stay in Zimbabweder the
present government. The CIO has been used tatdseilthe
disappearance of young people deemed a threaat® stcurity.
The Applicant then lists numerous cases of persaoins have
been harmed or killed at the instance of the Zinmab
government;

. the assertions against him, that he has obtairféd ahich it is
demanded that he return, are manufactured softhatreturns he
can be arrested. To be sent back is like a desttersce for him,
especially as the army is looking for him. He wbbk punished
and made an example to doctors and other membeéhe army
who hold the same political opinion as he, to disage them to
flee;

. he has not sought to come to Australia on econgreinds,
owes no financial obligations to the army or theeeyoment of
Zimbabwe and implies, but does not directly stategt he
submitted a police report in order to obtain himmEabwe travel
document.

(Court Book pp.471-475)

14. | have deliberately set out in some detail the dmdd summary of the
Applicant’s claims as it provides relevant backgmuto the
Application before the Court.
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The Tribunal Decision

15.

16.

17.

In its decision, the Tribunal set out in considézaldetail the

Applicant's claim not only in the application arge tsupporting letter
dated 18 October 2005 referred to earlier but #igoevidence given
by the Applicant at the hearing (Court Book p.478)is not necessary
to restate that material, save to observe thaflth®inal set out that
information in appropriate and considerable detail a decision

comprising 46 pages.

The Tribunal considered detailed country informatiocluding reports
which | accept, as submitted by the Applicant, e¢eé widespread and
systematic denial of human rights for MDC suppart@nd opponents
of the regime. There was evidence of increaseckssmpn in 2003 and
2004 through to 2005 with the "operation restordedtr described
appropriately as a political vendetta which had swmnced in May
2005 and had left more than 700,000 people homelgbsut access
to food, water and sanitation (the United Kingdonont¢ Office
Country Report, Zimbabwe, October 2005) (Court Bpok87). The
operation was also described as "Operation Muraswlmat" (drive out
rubbish).

The Tribunal referred to a report from Dixon Maridated 23 April
2005 concerning "Ratidzo," who had been deportedfthe United
Kingdom after having overstayed a student visawds$ not suggested
that Ratidzo (not her real name) had been an asgkeker, though on
her return was interrogated and assaulted by offioé the CIO for
three hours with questions concerning seeking asylu the United
Kingdom, being a trained mercenary and other nmts&ong with
being an MDC reporter. The interrogation ceasely tecause she
was able to contact an uncle who was a high-rankiNg\ officer.
The material concerning Ratidzo is set out in panaly 63 of the
Tribunal's decision as follows:

“63. With respect to the claim concerning the retto Zimbabwe
of failed asylum seekers, the following materiagenbeen noted.

AS BRITAIN steps-up its efforts to deport faileglas
seekers back to Zimbabwe, those who have alreadie ma
the dreaded trip report of a real ‘Gestapo’ welcolwmethe
Harare International Airport.
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‘We have a right to ask whether these would be degs or
Blair's mercenaries of regime change or plain labiging

Zimbabweans returning home after having been abased
dehumanised in Britain. Their treatment will degeon

which is which,” Information Minister Jonathan Mogaid

recently.

Moyo’s comments are not idle chatter.

Ratidzo (not her real name) said she was one odethr
deportees forced into a plane from the UK after Hwme
Office had refused to extend her student visa Ske a
reports of structural changes to the arrival lourgfeHarare
International Airport which has been changed dregilly to
house Central Intelligence Organisation Interviesoms.

She said all deportees were told to use a diffeegritance
and behind the wooden doors were mean-looking plain
clothes officers who identified themselves as staturity
agents.

‘We were separated and each was led into a diftevéfice.
As soon as they closed the door the two officeastest
shouting at me,’ she told New Zimbabwe.com.

She said her inquisitors wanted to know:

* Why had you run away from Zimbabwe?

* How does it feel to be home again?

» Why did they send you back?

* Why had you claimed asylum in the first place?
* How long were you in the UK?

» What did they teach or train you to be?

* How much are you going to be paid to effect regim
change?

* We have information that you are a mercenary, gan
prove otherwise?

» Which division of the British Army did you traiith?

* Why are you coming back just as we are prepaforg
elections?
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* Are you going to vote?
* Who are you going to vote for and why?
* What is going to be your role in the MDC?

* What method of communication will you use to kvikh the
British spies?

* Give us all your contacts in UK.

‘The intimidating officers fired question after gtien shouting
abuse and threatening me with incineration at thetorious
torture chambers of Goromonzi Prison,” Ratidzoragd.

“At one time an officer hit me across the mouth mhasked him
why they did not believe that | was just a studembngly
deported. He said, ‘... we have a job to do here seidouts like
you have no grounds to ask us about anything!’

Ratidzo said her interrogation continued for abdlitee hours
and only stopped when she remembered that she madchee
serving in the Zimbabwe national army. “1 told thaimout him
and asked that they make a phone call so they amriéirm my
story. They did and my uncle asked them to let sgmmising
that he will keep me in check. If it was not faatthonnection, |
really do not know which direction my life wouldvieaaken.

By the time they released her she was close to atame
breakdown.

“From the time | was picked up by the British imnaigon

officials to the time | faced the CIO inquisitorsyents kept
changing in my life so fast that | could not copbe most cruel
were the British who seem keen to play a numbensegwith
people’s lives, claiming to have deported such aandh simply
because there is an election coming up in the UK.

“As for the Zimbabwean side. | have no words tocdbs the
insanity. They seem to believe Moyo’s paranoid guesk when
he announced that UK was not really deporting tirebAbweans
but simply deploying specially trained agents tasmtrouble in
Zimbabwe. This is really insane but the CIO ope&ediare more
than convinced that it's true. As | left the builgil could still
hear shouts and groans from the other two deportees

Ratidzo, who had not been in Zimbabwe for the thaise years is
now living in squalor and depravity since the Bifitidid not
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allow her time even to withdraw her money fromlbak. All her
personal belongings which were in Coventry haveesibeen
stolen.”

(Court Book pp.493-495)

18. The Tribunal also had before it a further repoxnir the United
Kingdom Asylum and Immigration Tribunal in the neattof AA v
Secretary of State for the Home Departmg2305) UKAIT 00144,
7 October 2005 (Applicant AA). This decision was\pded in full to
the court and became Exhibit R1 by consent. Auné reference to
Applicant AAappears in the following paragraphs of its deaisio

“64. The United Kingdom Asylum and Immigration Tmial in

AA v. Secretary of State for the Home Departme@bRUKAIT

00144, 7 October 2005 reviewed a large amount mfegxe and
country information touching the question of thetefaof

returning asylum seekers. The Tribunal noted thecexures
applied by the UK authorities and the airline inpgdeting asylum
seekers and the procedures at Harare airport farereing them.
In particular, regard was had to the activities thle Zimbabwe
Central Intelligence Office (CIO). There was evidenthat
asylum seekers were detained at Harare airport smerrogated
and whilst it was likely that returnees from the Mi€re likely to
be mistreated, it was difficult to predict who waide. Although
there were special reasons why returnees from tlike viere

particularly likely to be interrogated — such astbelief of the
Mugabe government that they were likely to be sdibsre was
some evidence before the Tribunal that the Zimbadowtorities
treated arrivals from other white Anglophone couesdr including
the United States, Australia and New Zealand witspgcion the
Tribunal stated: The Tribunal went on to say that:

[l]t is in our view clear that the CIO take a pagtilar interest in
arrivals from the United Kingdom. Neverthelessppears to be
the case that ordinary travel to and from the Udit€ingdom,
including voluntary departures by those who havd Haalings
with the immigration authorities of this countryeadealt with in
the usual way by immigration officers (not the CHD}he airport
in Harare. [at 155]

What is clear is that, as a result of a combinatmfnthe CIO’'s
interest in flights from the United Kingdom and fRespondent’s
and the airlines way of dealing with the documeotsthose
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19.

20.

removed involuntarily, such persons are not deathvby the
ordinary immigration service, They are drawn imnaelly to the
attention of the CIlO. [156]

65. The Tribunal concluded, at 166][ that the presdyy which
the United Kingdom Government enforces the invalynteturn
of rejected asylum seekers to Zimbabwe exposestthamsk of
ill treatment at the hands of the CIO. Although #pplicant in
that matter had made a false claim to be a refubaging regard
to the risks that he now faces upon return, he hadome a
refugee. The Tribunal went on to say:

[l]t is possible that we might have taken a différeiew if the
Government had made any arrangements to ensurarsasf
possible that those returned voluntarily and thosturned
involuntarily are not so readily distinguishable arrival. A part
of the risk we have identified arises from the Gowent's
apparent disinterest in the precise way in whichsgegers
documents are dealt with by airline staff. [at 170]

It appears to be common ground that the Applicamvided the
report from Dixon Marisa and the decision of the Ukbunal in
Applicant AA. The Applicant relied on information to suppors liear
should he return to Zimbabwe.

The Tribunal in its findings accepted evidence dtlespread and
arbitrary human rights abuses in Zimbabwe direcigainst known or
suspected MDC supporters. The Tribunal furtheeptad that persons
known or suspected of being asylum seekers frontiieed Kingdom
were at risk of persecution. It is relevant to eat the following
significant findings from the Tribunal decision:

97. The applicant raises as an additional claim tthie

Zimbabwe government’s campaign to suppress its rogue has
been intensified, and that he may himself becomietan of the
“clean up” programme, Operation Murambatsvina, whitargets
the opponents of the government both in urban amdl rareas.
There is ample evidence of the harm to individuais entire
communities that Operation Murambatsvina has caused is
still causing. There is no evidence that the apgpits family,
which remains in Zimbabwe, has been affected byrafipa

Murambatsvina. Nor do 1 accept that there is a i@ance that
now or in the reasonably foreseeable future theliappt would
suffer the destruction of any property that he owaos the
purpose of forcing his relocation to another parZombabwe.
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98. The applicant also claims that, to return tanBabwe as a
failed asylum seeker would lead to his being pwedsliHe claims
that a person who travels to a Western countrydeksasylum
commits the offence of treason, an offence whittacis the

death penalty. The Tribunal is unable to substdetiby reference
to the laws of Zimbabwe, that seeking asylum irtterocountry

constitutes the offence of treason, but notes tteian of the

United States State Department in its Country Rispmyncerning
Zimbabwe that the Official Secrets Act and the laawd Order

Maintenance Act, (now replaced by the Public Oraed Security
Act CAP.11:17) give extensive powers to the potice,Minister

for Home Affairs and the President to prosecute oaey for

political and security crimes that are not cleadigfined. The
Tribunal has also considered the provision madéha Criminal

Law (Codification and Reform) Act CAP. 9.23 whidmtains the
substantive law upon treason — see sections 2angd122. Again,
there is nothing in those provisions that suppbe &ssertion that
a claim for refugee status made outside Zimbabwstdates the
offence of treason or any cognate offence.

99. Country information with respect to returningléd asylum
seekers has been set out above. The informatiom fiioe
Department of Foreign Affairs and Trade is outdat@mud not
consistent with the evidence and findings of theéddnKingdom
Asylum and Immigration Tribunal in the matter notgabve. |
accept, in light of the extensive evidence befoeeUK Tribunal,
and its conclusions, that returning asylum seelkeeslikely to be
guestioned upon arrival at Harare airport and, ifiety return
involuntarily and their documentation is dealt wels described
in the UK Tribunal’s reasons, they may be interneghby the
ClO. However, | understand the practice of the PAalstn
authorities returning persons involuntarily, it pgobable that the
returnee would be dealt with by the immigrationheusities, not
the CIO. In respect of this matter, the s.424Aamsent to the
applicant explained that the policy of the Depanttneof
Immigration and Multicultural Affairs did not regei, in the case
of a non-escorted and compliant removal from Adistrathe
retainer by cabin crew of travel documents untié tfeturnee
reached their destination: see Migration Seriestringtion (MSI
408), relevantly set out at paragraph 66 above.”

21. Specific findings were made in relation to the Apght and have been
accurately summarised in the Applicant's submissasfollows:
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“a) The Applicant was a member and supporter of mMai
opposition party in Zimbabwe, the Movement for Denraic
Change (MDC)

b) That he had been interviewed and warned by amya
Major about his support for the MDC

c) That he had joined the Zimbabwe National Ar@MA) in
order to have financial assistance with his univtgrstudies.

d) The Applicant had been followed whilst in HaxarHe had
also received threatening phone calls from unidesdi people
who said that they were watching him.

e) The Applicant’'s family had been questioned alaouArmy

file alleged to have been taken by the Applicantsivhe was in
Australia. He had telephoned and spoken to an army
administrator and was told he would be prosecutdta file was

not returned. The army allegations about a misdihg were
invented; all that he had was some papers relabeliig proposed
appointment as a Director Dental Services.

f)  That if he was now returned to Zimbabwe he didnd sent
to prison the stated reason would be the missieg lfut the real
reason would be his support for the MDC and, iinas known to
have sought asylum in Australia, anything couldgeap

g) As a former member of the ZNA, he was not penio
associate with the opposition.”

22. It is also relevant to note specifically the follogy findings which
appear in the Tribunal's decision:

“101. In that response, the applicant stated thaftlhe

information supplied by the Department does nothapgp me
because | am non-compliant as far as being returred
Zimbabwe is concerned for the simple reason thamnla high-
risk removee as already evidenced by the informatisupplied.
Therefore information from the department about then-
escorted removals from Australia of a complaint low risk
removee is irrelevant to my case.

102. The applicant appears to use the phrase ‘higk+emovee’
in the sense that he claims to be at ‘high-risidudld be return to
Zimbabwe, rather than as an converse of the phiserisk

removee’ used in MSI 408, where the risk refer@dstthe risk
that the returnee will lose or destroy his or hexviel documents.
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I will assume however that the applicant intendsb® non-
compliant should he be removed to Zimbabwe.

103. | am not satisfied, on the basis of the lab#é country
information, that a returnee from Australia, inclad the

applicant, would be exposed to the harm that haanhbaleged
with respect to returnees from the United Kingddime evidence
before me does not suggest that returnees fromraashave

been exposed to the kind of harm referred to bymlidarisa or

the UK Tribunal. There is no reason to assume tihatprocedure
adopted, in respect of UK deportees — that is meggithem to
enter the International Terminal by a different daghich leads
to an area occupied by officers of the CIO — iswaould be

applied to a returnee from Australia. Further, | asatisfied that
the suspicion held in Zimbabwe that UK-returnees spies or
opponents of the regime does not apply so stromghgturnees
from Australia and is not likely to be applied tbhet present
applicant who would be returning on a current, dalimbabwe
passport. | find that, if the applicant were to ‘nen-compliant’,

as he suggests he would, there is no real charatehtthhwould be
exposed to serious harm in the nature of persesufar a

Convention reason because his travel documents been

retained by cabin crew until the applicant reacl@ohbabwe.

104. Importantly. as | am not satisfied that thelagant is sought

in Zimbabwe by reason of any conduct or associatiomis part
which has a Convention nexus, | find that he isanpérson likely
to be of interest to the CIO or the immigration laudties in
Zimbabwe for such a reason. Accordingly, in all the
circumstances | am not satisfied that the applicastan asylum
seeker returning from Australia, would be exposedseérious
harm amounting to persecution for that reason.”

23. | have set out the significant findings of the Tmial in some detail
which need to be considered against the Applicaitéisns and the
grounds relied upon in this application. As indechelsewhere in this
judgment, it is clear the Tribunal in its detailddcision has given
careful consideration to the claims and indeedre point has been
prepared to indicate that it rejects as out of datentry information
provided by the Department of Foreign Affairs amdde and appears
to accept, in preference, more recent informatiefote the United
Kingdom Asylum and Immigration Tribunal.
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The Amended Application - Grounds

24. In the Amended Application the Applicant appears réase four
grounds; namely:

1. The Tribunal failed to have regard to relevant
considerations.

2. The Tribunal failed to have regard to the Apatits
accepted claims cumulatively.

3.  The Tribunal failed to apply the correct standiaf proof.

4. The Tribunal made findings which were not basedany
evidence before the Tribunal but rather on spedoiat

25. Before the court, the key issue which emerged ftoengrounds was
claimed by counsel for the Applicant to be whethére Tribunal
accepted that the person who was known to be edfaisylum seeker
would be at risk of persecution if that person me¢a to Zimbabwe".
It was submitted in support of this key issue tin&t Tribunal did not
make an appropriate finding and simply proceededhenassumption
that the Applicant would be able to pass througlraka Airport
without being so identified. Reference was madpamagraph 103 of
the Tribunal's decision set out earlier in thisgonént.

Ground 1: The Tribunal Failed to Have Regard to Révant
Considerations

26. In the Amended Application the Applicant set outlevant
considerations which, it is claimed, the Tribunailédd to consider as
follows:

“I) In reaching its decision that the Applicant wast at risk of
interrogation and mistreatment amounting to pers@cu on
return to Zimbabwe, the Tribunal failed to have amlto the
following relevant considerations:

I The Applicant’s visa to visit Australia had exgarin June
2005 and therefore if he returned to Zimbabwe, ruge of
his passport would show an unexplained period withe
visa of about 9 months, which would raise suspitiat the
Applicant had made a claim for asylum. If questirby
the Authorities, there was no reason to suppose tina

WAMC v Minister for Immigration & Anor [2006] FMCA19A Reasons for Judgment: Page 16



Applicant would be able to convincingly deny maksnigh
claim.

i The Tribunal had accepted that the Applicant wasnted
for questioning about a missing file of the ZNA.wbuld

follow from this that, if the Zimbabwe immigratiofficials

were or became aware that the Applicant was warded
guestioning by the ZNA, he might be handed ovidra&10

at the Airport.

lii Once questioning began, such questioning whslyi to
include the Applicant’s extended stay in Austradihout
apparent reason or permission, his claim for Asylum
Australia and his membership of the MDC; all of ghi
matters the Applicant may find impossible to deny.

iv The Applicant’'s previous membership of the ZNoAld/
increase the risk of him being regarded as a spg an
traitor by reason of being a member of the MDC,
overstaying his Australian visa and/or making airigor
asylum.”

27. The Applicant submitted that the failure by thebtinal to have regard
to these relevant matters which significantly imeal the combination
of the unexplained absence, the missing file aedipus membership
of ZNA and membership of MDC were factors which@dahave been
considered separately or in combination. The failo consider these
matters, it was submitted, resulted in jurisdicéibarror.

28. The First Respondent submitted that the Applicantelying upon this
ground, effectively seeks to challenge the meritstte Tribunal
decision. It was argued the Tribunal did not failtake into account
these relevant considerations or commit jurisdraioerror. The
Applicant, it was noted, made‘sur place’ claim on the basis of his
return to Zimbabwe as a failed asylum seeker aattths would lead
to being punished for political reasons.

29. It was acknowledged by the First Respondent thatTthbunal was
bound to consider that claim and a failure to donsamy constitute
jurisdictional error. However, the Tribunal's d#on demonstrated,
according to the First Respondent, that it consdehe Applicant's
claimed fear of persecution upon return to Zimbabage a failed
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asylum seeker. Reference was made to paragraptes 984 of the
Tribunal decision set out earlier in this judgment

30. It was submitted by the First Respondent that thieufial considered
whether, as a returning asylum seeker from Ausirdahe Applicant
would suffer serious harm amounting to persecutitindid not reject
his claim because of afinding that the immigratiaathorities at
Harare would not know the Applicant had applied &sylum in
Australia. It was submitted that the Applicanteetively is seeking to
reagitate the merits of the Tribunal decision ifatien to this first
relevant matter.

31. Again it was submitted that reference to the mgdilte of the ZNA
leading to a claim that the officials were or beeaaware that the
Applicant was wanted by the ZNA and might be handeer to the
CIO at the airport again, according to the Firstsptendent's
submission, seeks to deal with the merits of tlaed. The Tribunal
in this instance stated it was not satisfied thatApplicant was sought
in Zimbabwe by reason of any conduct or associaiiohis part which
may have a Convention nexus and found specifithdy he was not
likely to be of interest to the CIO or the immigoat authorities in
Zimbabwe for that reason (see paragraph 104 oftibeinal decision
set out above).

32. Reference made by the Tribunal to "any conductsspeiation” in that
passage clearly indicates, according to the FirgspBndent's
submission, a reference to the Applicant's claiesicerning the
alleged missing ZNA file.

33. It was noted by the First Respondent that the Talbwoncluded that
"Iin all the circumstances"” it was not satisfiedttha an asylum seeker
returning from Australia, the Applicant would bepesed to serious
harm amounting to persecution for that reason. @iheumstances
included the Applicant's claim that he had beenstjoeed about the
alleged missing file. It was argued therefore thate was no basis for
the Applicant's claim that the Tribunal failed tavie regard to that
matter.

34. The other relevant matters, the First Respondemigted, also deal
with the merits of the Applicant's claims. It wasbmitted that the
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Applicant seeks to argue why the Tribunal shouldehi@und that as a
failed asylum seeker returning from Australia, =l la well-founded
fear of persecution for a Convention reason. Thbéuhal, it was
submitted, considered the Applicant's claim to fparsecution as a
failed asylum seeker returning to Zimbabwe and massatisfied that
he would be exposed to serious harm amountingrsepetion for that
reason. Accordingly, no jurisdictional error oaaa as there was no
failure by the Tribunal to take into account a velet consideration
when dealing with the claim.

Reasoning

35.

36.

37.

To some extent this ground is also in part relipdruin support of
ground 4 to the extent that at least referenceadento “an unexplained
absence”. Nevertheless this is a discrete groumdhaelates to the
combination of that absence together with the mgssfile and

previously membership of the ZNA and membershimBiC.

In my view the Tribunal has properly consideredsthelaims. They
were not rejected because of a finding that theatign authorities in
Harare would not know the Applicant had applied &sylum in

Australia as submitted by the First Respondent.e Thibunal did

consider the question of the missing file and tmsund seeks in my
view to re-agitate that issue and is effectivelgaaplaint about the
Tribunal’s adverse finding. | accept that in itecsion and in
particular paragraph 104 of the decision the Trddueals directly
with whether the Applicant would be of interest tioe CIO or

immigration authorities in Zimbabwe by reason ofndoct or

association on his part which has a Convention siextihe specific
findings made in relation to the Applicant werediimgs reasonably
open to the Tribunal which in my view are free wigdictional error.

For the purpose of this ground | accept the subamnssmade by the
First Respondent that the Tribunal at least addcese claimed fear of
persecution as a failed asylum seeker returnin@itobabwe and
concluded that the Applicant would not be exposeddrious harm
amounting to persecution for that reason. Accaigii accept the
submissions from the First Respondent that nodiati®nal error has
occurred in relation to this ground as there wadailare to take into
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account the relevant consideration when dealingh viite claim.
Accordingly this ground should falil.

Ground 2: The Tribunal Failed to Have Regard to the Applicant's
Accepted Claims Cumulatively

38. In the Amended Application the Applicant refersthe failure of the
Tribunal to have regard to the Applicant's acceptekhims
cumulatively; namely that:

‘)  The Tribunal in finding that it was not satisfi that the
Applicant would be exposed to the harm that it ptee occurred
to UK refugees failed to have regard to the Appiisaaccepted
claims cumulatively, namely that:

I He was a member of the MDC;

i He and his family had been questioned and heldvba
further questioned about a missing ZNA file;

it As a ZNA member, his membership of the MDC doul
make him a traitor;

iv As a returning asylum seeker, he was at riskeihg
suspected of being a traitor, a spy and an MDC sujen

That if these claims had been considered togethet a
cumulatively, the Tribunal would reasonably havaatoded
that there was a real chance that the Applicant idoe
interrogated and mistreated as a member of the M&Ca
failed asylum seeker and/or as a spy.”

39. It was submitted that the failure to consider thereased risk of the
Applicant being identified for questioning and, whgquestioned, at
increased risk of the issues of MDC membership lzidg an asylum
seeker arose because the Tribunal considered #mascin separate
segments and did not consider the claims cumulgtiwdich together
would have amounted to a well-founded fear of pmrsen (see
W396/01 v Minister for Immigration & Multiculturaiffairs [2002]
FCA 455 (W396/01) at paragraphs 31-33).

40. The First Respondent submitted that this ground séeks to review
the merits of the Tribunal decision. It was sulbedtthat the Tribunal
in its reasons was clearly aware of the Applicaoksms regarding
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membership of the MDC, his former membership of #NA and
guestioning about the alleged missing ZNA file.

41. Reliance by the Applicant updWw396/01was misplaced. In that case
the Tribunal failed to assess the appellant's kwepclaim having
regard to all the events which occurred after deparfrom Iran.
It was submitted that is not the situation in thresent application.
In this application the Tribunal considered alkerglnt circumstances in
reaching its conclusion that it was not satisfieel Applicant would be
exposed to serious harm amounting to persecuti@m asylum seeker
returning from Australia to Zimbabwe.

Reasoning

42. In my view the First Respondent’s submissions ilatien to this
ground are correct. The Tribunal in some detainstiered the claims
both separately and cumulatively and save for aneisconcerning a
returning asylum seeker raised in ground 4, thbufral satisfactorily
and comprehensively dealt with the claim but didrsa manner free
of jurisdictional error. | accept as submitted thg First Respondent
that the Tribunal was aware of the Applicant's sfecclaims
concerning membership of the MDC and former menibprsf the
ZNA together with issues arising out of the missiZigA file. The
Tribunal did comprehensively deal with all the s@pa segments of
the claim and | conclude dealt with them separataig in general
considered them cumulatively. In my view this grdwshould fail as it
discloses no jurisdictional error.

Ground 3: The Tribunal Failed to Apply the Correct Standard of
Proof

43. In the Amended Application the following appears:

“k) In reaching its decision that the Applicant wast a refugee,
the Tribunal failed to apply the correct standaindpooof as to its
satisfaction in this regard. It its ultimate fimgj the Tribunal
concluded that it was not satisfied that there wagal chance
that the Applicant would suffer serious harm amowntto
persecution by reason of his political opinion cor fany
Convention reason. Nevertheless, in a number eivipus
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44.

45.

findings the Tribunal adopted a test based on bagarof
probabilities, including:

I ‘It is probable that the returnee would be dewalith by
the immigration authorities and not by the CIO.’

ii There is no reason to assume that the proceddapted
in respect of UK deportees ... is or would be apptedn
Australian deportee’

iii *... the suspicion held in Zimbabwe that UK rataes are
spies is not likely to be applied to the presemliapnt ...’

iv ‘... | find that he (the applicant) is not a penshkely to
be of interest to the CIO or the immigration autkies in
Zimbabwe for such a reason.”

It was submitted on behalf of the Applicant thate tfindings
concerning "balance of probabilities" demonstratesisunderstanding
of the law. It was further submitted that where Timibunal is not sure
of the findings and the lack of any certainty isatly expressed, as
demonstrated in the passages set out above fromAthended
Application, then it is required to consider whaaymoccur if it is
wrong in respect of those findings. A failure to s in the present
case should be regarded as a failure to take iotouat relevant
considerationgsee Minister for Ethnic Affairs v Guo Wei Rong9q7p
191 CLR 559; Minister for Immigration & Multicultat Affairs v
Rajalingham (1999) 93 FCR 220 at pp.239-24Rajalingham);
N1202/01A v Minister for Immigration & Multicultur&ffairs [2002]
FCAFC 94 at paragraphs 54-57; and WAAD v Ministeor f
Immigration & Multicultural Affairs [2002] FCAFC 39 at [23-39]
(WAAD)).

The First Respondent submitted that a claim to reweell-founded
fear of persecution for a Convention reason mustabgessed by
determining whether there is a real chance the ié@pl would be
persecuted for a Convention reason if returnedh® ¢ountry of
nationality. Accordingly it is submitted that thequired satisfaction
as to whether an Applicant has a well-founded fefmpersecution
for a Convention reason is not to be determinednugobalance of
probabilities test.
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46.

47.

48.

WAMC v Minister for Immigration & Anor [2006] FMCA19A

It was submitted, however, that there is no emoa idecision-maker
making findings of fact on the balance of probdies or in finding
that something is more probable than not or thatetbing is likely or
not likely to happen. Attribution of greater weigio one piece of
information as against another or an opinion tha wersion of the
facts is more probable than another is not nedgsgaronsistent with
the correct application of the "Chan test" (dfiaister for Immigration
and Ethnic Affairs v Wu Shan Liar{@996) 185 CLR 259 (Wu Shan
Liang) at 281).

The First Respondent specifically referred to wlias submitted to be
a similar argument raised by the Applicant Wu Shan Liangand

rejected by the High Court where Brennan CJ, TooMoHugh and
Gummow JJ stated:

“24. A similar argument as is now raised by the Agant was
made in Wu Shan Liang, but was rejected by the Highrt.
Their Honours Brennan CJ, Toohey, McHugh and Gummdw
stated:

‘As a matter of ordinary experience, it is fallag® to
assume that the weight accorded to information &alpast
facts or the opinion formed about the probabilifyeofact
having occurred is the sole determinant of the cleaof
something happening in the future: the possibithat a
different weight should have been attributed tocese of
conflicting information or the possibility that theture will
not conform to what has previously occurred affeitis
assessment of the chance of the occurrence ofie fevent.
There is no reason to assume that the delegatetheof
Minister engage in some artificial and fallaciousummer of

reasoning when they are assessing the chance that a

applicant for refugee status may suffer the persecthe or
she fears.” (at 281.6-281.6)

It was submitted that in the present case the mabwas aware
that a person would have a "well-founded fear" efspcution under
the Convention if they have a genuine fear baseoh @"real chance”
of persecution as opposed to one that is remotensubstantial or
a far-fetched possibility. After examining the iolg, the Tribunal
concluded that it was not satisfied there was d okance the
Applicant would suffer serious harm amounting taspeution by
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reason of his political opinion or for any otherr@ention reason if he
was to return to Zimbabwe.

49. The reasons for the Tribunal's decision should ivenga beneficial
construction and not be scrutinised by overzealowscial review
according to the First Respondent's submissionfie Tribunal, it
was submitted, properly assessed the Applicangsmsl to have
a well-founded fear of persecution for a Conventieason by applying
the "real chance" test.

Reasoning

50. It appears to be common ground that when the Tabdetermines
whether it is satisfied as to whether the Applicaas a well founded
fear of persecution for a Convention reason theat th not to be
determined upon the balance of probabilities. Hexe accept that in
the process of reaching the appropriate level idfaation no error has
occurred by the Tribunal when it made findings adté on the balance
of probabilities or found that one particular facas more probable
than not. The Tribunal's method of reaching itsisien by attributing
greater weight to one piece of information agaarsbther or finding
one version of facts more probable than anothercdept is not
inconsistent with the correct approach of the Ctemh (SeéNu Shan
Liang).

51. | accept as submitted by the First Respondentthistappears to be a
similar argument to the one raised and rejectedhbyHigh Court in
Wu Shan Liang

52. The Tribunal in the present case clearly examirtesl ¢dlaims and
properly informed itself of the appropriate tesigtermining whether
the Applicant had a well founded fear of persecutionder the
Convention. In my view this ground should fail #sere is no
jurisdictional error. | am satisfied the Triburteds properly assessed
the Applicant’s claims as submitted by the Firssjedent.
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Ground 4: The Tribunal Made Findings Based on Spadation

53.

54.

55.

56.

S57.

In the Amended Application the Applicant referstias ground in the
following terms:

‘)  The Tribunal made findings for which were noaded on
any evidence before the Tribunal but rather on sfson,
namely the Tribunals finding that the evidence obef the
Tribunal did not suggest that returnees from Augirhave been
exposed to the kind of harm faxed by UK deportedstlaat there
was no reason to assume that the procedure for €podees
would apply to a returnee from Australia. Thereswe evidence
before the Tribunal as to the treatment of Ausamlieturnees in
recent years, or even whether there had been daoyneses.”

It was submitted that in the present case there m@scountry
information concerning the return of failed Ausial asylum seeker.
Instead, reference was made to the decisigkpplicant AArelating to
failed United Kingdom asylum seekers. It was adgiat the Tribunal
had no basis for its statement that "The eviderefere me does not
suggest that returnees from Australia have beensexpto the kind of
harm referred to by Dixon Marisa or the UK Tribuhal

It was submitted there was no evidence at all aomog the exposure
to risk of Australian returnees but only to Soutfridgan and United
Kingdom returnees and that the Australian returreedd be treated
with similar suspicion to United Kingdom returnees.

It was submitted that a finding or an inference enadthout any
evidence to support it constitutes jurisdictioneioe Acceptance of
the evidence that United Kingdom returnees had lpegsecuted on
return to Zimbabwe, it was submitted, makes a datithat there is no
risk to the Applicant border on irrationality wheltgere is no country
material to support that findingsee WAAD at [29-31] and
Rajalingham at pp.235 and 241).

The First Respondent submitted that no error wadenhy the findings
of the Tribunal in relation to returnees from Aa$tr. Specific
reference was made to the Tribunal decision atgoaph 103 where in
part the Tribunal states:
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“... The evidence before me does not suggest thatnests from
Australia have been exposed to the kind of harmrmed to by
Dixon Marisa or the UK Tribunal. ...”

58. In reaching that conclusion, it was submitted, ehisrno jurisdictional
error and the conclusion was correct. There wagwvidence before
the Tribunal that Australian returnees had in fatn exposed to harm
of the kind referred to in the material.

59. In relation to the specific finding in paragrapt8ldy the Tribunal that
there is "no reason to assume that the proceduneted in respect of
UK deportees ... is or would be applied to retusnfem Australia”,
it was submitted that evidence before the Triburederred to the
specific procedure adopted in respect of Unitedgdom deportees.
The Tribunal considered whether that procedure wasvould be
applied to an Australian returnee.

60. It was submitted that to the extent that that reegpmay be said to
involve "speculation” as to what might happen tetarnee such as the
Applicant if he were to return to Zimbabwe, theattBpeculation was
necessarily involved in assessing the real chaeskt (seeWu Shan
Liang at 277.5 and 288.8). There is no jurisdictionabm it was
submitted, by the Tribunal in this aspect of itas@ning.

61. It was further submitted in any event that the nmemuent that
a protection visa Applicant have a well-founded fefapersecution has
subjective and objective elements. The Applicanstnibe able to show
a subjective fear of persecution and that subjecf@ar must be
well-founded. Even if the Tribunal's decision ilwed an error of the
kind raised by the Applicant in the grounds of tAenended
Application, it was submitted it was not a jurigthoal error as it did
not affect the Tribunal's exercise of power. Iistbase the Tribunal
also concluded the Applicant did not have a suljecfear of
persecution (see paragraph [105] set out above).

Reasoning

62. This ground in my view is far more problematic ftme First
Respondent given the finding made which has bednosé in
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63.

64.

65.

66.

paragraph 103 of the Tribunal's decision and intipalar where it
states,

“There is no reason to assume that the procedurepsetl in
respect of UK deportees — that is requiring themetder the
international terminal by a different door whichatts to an area
occupied by officers of the CIO — is or would beplagd to a
returnee from Australia”.

In my view there is simply no evidence before tmdldnal regarding
the treatment of Australian returnees during thevient period.

| accept as submitted by the Applicant that thédmal did not have
any basis for the statement that, “The evidencerbahe that does not
suggest that returnees from Australia have beensexpto the kind of
harm referred to by the Dixon Marisa or the UK Tnlal”. In my view

a finding or an inference made without any basievadence to support
it can constitute a jurisdictional error. In tlogse it was noted that the
Tribunal had before it the evidence set oudpplicant AAand referred
to by Dixon Marisa. It did not have any contrapuntry information
and nor am | able to detect any other basis upaohathis conclusion
can be reached.

It tends to beg the question to suggest as sulimhie the First
Respondent that, “There was no evidence beforeTthminal that
Australian returnees had in fact been exposed tonhaf a kind
referred to in the material”. The absence of evagernay well lead the
Tribunal to consider what has occurred to Natiomélsther countries
who despite the perceived increased risk that thigit be regarded as
“spies or opponents of the regime” does not religeeTribunal from
making a finding based on actual evidence in m@ato what might
happen to Zimbabwe returnees from Australia.

In my view this error was one which affected théiinal's exercise of
power notwithstanding the submission by the Responhdhat the

Tribunal had concluded the Applicant did not hawaubjective fear of

persecution. By making the assumption and findimigisout a basis in

fact and/or speculating as to the treatment of astr&lian returnee the
Tribunal has deprived itself of properly assesswwhether the

Applicant had any or any basis for fear of perseautipon return for a
Convention reason.
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67. In my view therefore this ground should succeedtaedapplication be
allowed. | should add however that the Tribunabtighout its detailed
reasons has given careful and diligent attentiorth claims and
otherwise considered the material in a manner &fegirisdictional
error. It will be evident of course that whilshave not upheld other
grounds the fact that | have upheld this grounddme extent may
provide support for the Applicant’s submission @hation to ground 2
as this factor may form part of what could be rdgdr as the
cumulative material. However, as a separate cersidn | am
prepared to find that the Tribunal reached its &ion concerning
returnees from Australia based upon an assumptibichwcould
properly be construed as mere speculation withaytfactual basis.
Accordingly, | am satisfied this ground succeeddlie reasons given.

68. In my view the assumption made by the Tribunal wag an
assumption reasonably open in the absence of esgeden
Conclusion

69. It follows therefore the application should be aia with costs.

| certify that the preceding sixty-nine (69) paragaphs are a true copy of
the reasons for judgment of Mcinnis FM

Associate:

Date: 20 December 2006
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