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Judgment
Mr Justice Pitchford:

1. The issue raised by this claim, for which permissizas granted by Owen J on 11
April 2008, is whether section 78(1) Nationalitynrhigration and Asylum Act
(NIAA) 2002 acts to prevent the Secretary of Staden setting directions for removal
of an applicant who has applied for an extensiontimie to appeal an adverse
immigration decision.

Academic nature of the claim

2. In the claimant's case the issue is academic siotdewing the challenge to the
removal directions, the Asylum and Immigration Tmial (AIT) granted the
claimant's application for an extension of timearddethe substantive appeal and
dismissed it. Furthermore, the Secretary of Stegaes, | should not embark upon a
consideration of the argument because the clainmatiyithstanding the acceptance
of jurisdiction by the Immigration Judge, was natitged to an in-country right of
appeal under section 92 NIAA 2002. | am, howeverspaded that the legal issue is
of sufficient general practical importance thathbsld consider the arguments and
reach a decision. In my view, the issue has gath&rgher importance since the
Secretary of State has abandoned the policy ohgigutomatic suspensory effect to
an application for judicial review of an immigrati@r asylum decision. This applies
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particularly to “fresh claim” representations regat by the Secretary of State. | shall
consider section 92 at the conclusion of this jueign

Claimant’s immigration history

Immigration Judge Wilson, in his determination progated on 4 November 2008,
found that the claimant is a native of Uganda ka0 April 1979. Shelaimedto
have entered the UK in March 2000 and six days d&med asylum as a citizen of
Rwanda under the age of 18. At the time of herwmsytlaim the claimant was in
possession of a forged Rwandan passport.

On 8 May 2000 the Secretary of State refused themeint's asylum claim but,
unaware of the deception, granted exceptional lédavemain (ELR) until 8 May
2004.

On 23 April 2004 the claimant sought an extensibleave. No decision was made
and, by the operation of section 3C Immigration 2871, her leave continued.

On 25 July 2007 the claimant was called for intenwi The subject was her Ugandan
passport issued on 5 July 1999 identifying heraasetlAyebele. That passport was
genuine. It was stamped with a visa to enter tKe Wer entry date was 8 August
1999 when she was aged 20. The claimant had dppli¢he visa in Uganda before
embarking for the UK. It followed she had deploybd false Rwandan passport to
facilitate her applications for asylum and leaveamain.

On 25 July 2007, following her interview, the clam was issued with a notice
informing her of her liability to be removed undsction 10(1)(b) Immigration and
Asylum Act 1999 as a person who had used decejpiceeking leave to remain.
She was informed that she had an out of countiy 0§ appeal under section 82(1)
NIAA 2002.

On 21 November 2007 removal directions were isgsadtie claimant informing her

that she would be removed on 27 November to Ugar@a.21 November 2007 the
Refugee Legal Centre purported to give notice dppethe decision of the same day
to remove her. The notice foundered because treetitins it challenged did not
comprise an immigration decision under s.82(2)(bAAN2002.

The mistake was realised and on 27 November 2@¢l#imant sought to appeal out
of time the immigration decision of 25 July 200hdaon 28 March 2008 she was
granted an extension of time. Also on 27 Noven#@7 this judicial review claim
was issued. Under the SSHD’s then policy the issiuéhe judicial review claim
suspended removal.

Having challenged the Secretary of State’s decitiaiemove her in the face of what
was claimed to be a genuine asylum claim, the @atnthen abandoned the asylum
claim and launched an Art 8 appeal on the grouideomarriage on 20 April 2008
to a British citizen of Rwandan origin and the Ibidf their child in August of the
same yeatr.

The Immigration Judge found that the immigratiorcisien was correct; in the
Immigration Judge’s view it was the only decisiomaiable in the light of the
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claimant's deception. All the facts material tee tArt 8 claim post-dated the
claimant's application to the Tribunal to appeat ofitime. He concluded “The
actions to find a family life in the last 10 montlksa flagrant attempt.to engage the
terms of Art 8..s0 as to prevent the applicant’s departure fromUHe..1 find that
having regard to the need to maintain immigratiemtml and the extent of the
deception used in gaining entryt is a proportionate decisionfor her to be required
to leave the UK.”

The dispute

Mr Southey submits on behalf of the claimant tatrf the moment she gave notice
to appeal the decision of 25 July 2007 out of theeappeal was ‘pending’ within the
meaning of section 82(1) NIAA 2002. That being ttese the Secretary of State
could not, by the operation of section 78, remieedaimant from the UK.

It is submitted by Mr Auburn, on behalf of the Ssary of State, that the lodging of
notice to appeal out of time does not create adpen appeal. If that is the correct
analysis there is no statutory prohibition on reaiov

It is common ground that section 82 NIAA 2002 gaveight of appeal to the
claimant. In its relevant parts it provides asdwk:

“(1) Where an immigration decision is made in respd a person he may
appeal to the Tribunal.

(2) In this Part “immigration decision” means...
(d) refusal to vary a person’s leave to enter anai@ in the United
Kingdom if the result of the refusal is that thersm has no leave to
enter or remain, ....
(g) a decision that a person is to be removed filvenUnited Kingdom
by way of directions under section 10(1)(a), (ha)(or (c) of the

Immigration and Asylum Act 1999 (c.33)(removal arpon unlawfully
in United Kingdom),....

There is no doubt that section 82(1) entitled tHair@ant to appeal against the
decisions made on 25 July 2007.

The claimant served her notice of appeal underige&2 of the 2002 Act on 27
November 2007.

Section 78 NIAA 2002 creates the relevant prolobiti
“(1) While a person’s appeal under section 82(Peisding he may not be-

(a) removed from the United Kingdom in accordanit a provision
of the Immigration Acts, or

(b) required to leave the United Kingdom in accoaa with a
provision of the Immigration Acts.

(2) In this section “pending” has the meaning gibgrsection 104.”

Section 104 provides (as amended with effect froApdl 2005):
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“(1) An appeal under section 82(1) is pending dytime period-
(@) beginning when it is instituted, and

(b) ending when it is finally determined, withdrawnabandoned (or
when it lapses under section 99).

(2) An appeal under section 82(1) is not finaltetmined for the purposes
of subsection (1)(b) while-

(&) an application under section 103A(1) (othemtlaa application
out of time with permission) could be made or is a#ing
determination,

(b) reconsideration of an appeal has been ordereterusection
103A(1) and has not been completed,

(c) an appeal has been remitted to the Tribunal i@ndwaiting
determination,

(d) an application under section 103B or 103E ferngssion to
appeal (other than an application out of time waiginmission) could be
made or is awaiting determination,

(e) an appeal under section 103B or 103E is avepdetermination,
or

(H areference under section 103C is awaitingrdgteation...”

Mr Southey argues that the claimant’s appeal wastituted” for the purpose of
section 104(1)(a) by service of her notice. Fromattimoment the appeal was
“pending” and the Secretary of State was prohibitein removing the claimant
while her appeal remained undetermined.

For the defendant Mr Auburn argues that an appeahstituted” for the purpose of

section 104(1)(a) only if the notice of appealasved within the time limited, in the

claimant’s case 10 days, in the case of an appahadetention, 5 days. Until the
appeal has been instituted and before time is dgtenf at all, the applicant remains
at risk of removal. If the application for an ext@n of time succeeds, from that
moment the appeal is instituted and pending. Thasa& whether to grant an

extension of time is a preliminary decision and adiecision in the appeal itself.

Erdogan v SSHD

In R (Erdogan) v SSH[2004] EWCA Civ 1087, the Court of Appeal was rigd to
resolve whether the respondent was an asylum seak#ied to receive support under
section 95 Immigration and Asylum Act 1999. Shes\aa asylum seeker if (section
94(1)) she had made a claim for asylum which hadoren determined. By section
94(3) her claim for asylum had been determinedtf@nday on which the appeal is
disposed of” and by section 94(4) her appeal wegadied of when it was “no longer
pending for the purposes of the Immigration Acts”.

The respondent had made a claim for asylum on 1gustw2001 which was refused
on 9 May 2003. She appealed to an adjudicatorrusetion 82(1) NIAA 2002 and
her appeal was dismissed on 1 October 2003.
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Under the statutory appeal scheme then in forcesdayion 101(1) NIAA 2002 the

respondent was entitled to appeal with permissidhé Immigration Appeal Tribunal

(IAT) on a point of law. The time within which no¢ of an application for

permission was required was, by rule 16 Immigratiand Asylum Appeals

(Procedure) Rules 2003, 10 days after service efatijudicator's determination.
That period expired on 17 October 2003. The redeonhlodged her application for
permission 3 days later. She was required to raakapplication to extend time. The
guestion for the court was whether the appeal wanding” while awaiting a

decision from the IAT whether time for the notideapplication for permission would

be extended.

By section 104 of the 2002 Act before its amendment
“(2) An appeal under section 82(1) is pending dytime period
(&) beginning when it is instituted; and

(b)  ending when it is finally determined, withdrawnabandoned (or
when it lapses under section 99).

(2) An appeal under section 82(1) is not finalgtetmined for the purposes
of subsection (1)(b) while a further appeal or gpligation under section
101(2)

€) has been instituted and is not yet findyermined, withdrawn or
abandoned; or

(b) may be brought (ignoring the possibilityasf appeal out of time
with permission).”

The court held that had the application for perimoisdo appeal to the IAT under
section 101(1) been made within the time limitedrblg 16, the appeal would have
been pending as a “further appeal” within the megrif section 104. Since it was
out of time there could be no pending appeal urd@ssuntil the IAT extended time.
Newman J gave the leading judgment with which Tycked Arden LJJ agreed. At
paragraph 15 Newman J said:

“As a matter of general approach to time limits donnection with an
appeal, it seems to me that, since an applicatorpérmission to appeal
within a statutory time limit exists as a statutoright, it has a character
which an application made out of time does not. e Txistence of a
discretionary power to extend time upon applicati@ng made gives rise
to a procedural right which is inchoate in charactdHowever, in this
instance the result is, in my judgment, driven hg terms of section 104.
Further, section 104(2)(b) includes within the megrof a pending appeal
the situation where an appeal has not been irestitintut the period when an
appeal “may be brought” is still running. It istremply the institution of
an appeal which creates a pending appeal; it isuhency of the time limit.
The words in brackets, “ignoring the possibility i appeal out of time
with permission” point to such an application betifferent in kind. The
2002 Rules, in my judgment, make the position cledule 16(2) in terms
provides that if permission to appeal out of timgianted, then the appeal
will be in accordance with paragraph (1) of Rule Tnce that occurs, there
will be a pending appeal within section 104.”
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The court was aware that one of the consequencissofonstruction of section 104
was that the respondent and others in a similaitippsvould not be protected by
section 78 of the 2002 Act from removal from thegdiction while awaiting the

Tribunal’s decision whether to extend time. Thartobserved [para 20]:

“.... The power of the Secretary of State so to db ké subject to the
supervisory role of the court in judicial review ¢ive protection where
necessary.”

Mr Auburn for the Secretary of State submits thainl bound by the judgment of the
court that there is a critical difference betweenotice of appeal lodged within the
time limit set by the rules and a notice lodgedsimlé the time limit. An appeal was
not “instituted” for the purpose of section 104é))and 104(2)(a) unless and until it
was brought within time “in accordance with thesdd’” or time was extended. He
submits that by a parity of reasoning an apped@llTounder the current regime is not
instituted unless notice is lodged within timeiard has been extended.

Mr Southey argues that | am not bound by the reagom Erdogan The court

construed a specific statutory definition of themte‘pending” by reference to the
terms of section 104(2) which do not apply to therent statutory regime of appeal
and application for reconsideration, and which @b appear in section 104(2) as
amended. There are, Mr Southey submits, two campgilicy considerations at
work. The first is speedy resolution of asylum dmuonan rights applications. The
second is the requirement for effective accessutbcial resolution of disputed

administrative decisions. The appeals regime t@hviMs Erdogan was subject had
given her access to a judicial decision in hett fagpeal to the adjudicator. In the
present case the claimant, when she submitted herofotime application, had

enjoyed no access to a judicial decision on heluasyr human rights claims. Had
she been removed administratively during her pendioplication the SSHD would
have been in breach of the obligation to provideative access to a judicial decision.

The Immigration and Asylum Appeals (Procedure) Ra@03

Part 2 of the 2003 Rules dealt with appeals todundecator. Under rule 6:

“(1) An appeal to an adjudicator against a relevdatision must be
instituted by giving notice of appeal in accordandth these Rules.”

By rule 6(2) notice of appeal was not to be lodgedAT but with the Secretary of

State. By rule 9 the Secretary of State was ® rfdlevant documents with the
appellate authority and serve them on the appell&ule 7 set the time limits for

lodging the notice of appeal in mandatory terms if@ice of appeal by a person who
is in the United Kingdom must be given...”). By rul®, where a notice of appeal
was given out of time the appellant was requiredit@ reasons for the delay. The
adjudicator was given responsibility for ruling vither the notice was lodged in time
and, if not, whether to extend time on the grouhdtt“by reason of special

circumstances it would be unjust not to do so.”

Part 3 dealt with “further” appeals to the Triburgy rule 15:

“(2) An appeal from the determination of an adjadic may only be
made with the permission of the Tribunal upon apligption made in
accordance with these Rules.”
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The term “appellant”, by rule 14(1)(a), appliedagarty appealing to the Tribunal
against an adjudicator’s determination and inclual@arty applying for permission to
appeal.

Time limits for making applications for permissiamere set by rule 16 which
provided that the Tribunal could extend time if “t®ason of special circumstances it
would be unjust not to do so”.

There was, therefore, under the 2003 rule reginhecatier system of appeals, the
first as of right, the second only with permissidBoth tiers required the appellant to
lodge a notice “in accordance with these Rules’o cbmply with the rules the
document had to contain specific information andldoiged within the time limit.
Time could be extended after the event on idengoalinds.

Amendment to NIAA 2002 and The Asylum and Immagrafiribunal (Procedure)
Rules 2005

Amendments to the 2002 Act made by the Asylum amnhigration (Treatment of

Claimants etc) Act 2004 brought into being from prih 2005 the current appeal
structure. In effect it removed the second tiepegd and replaced it with

reconsideration by the AIT with leave. An appeadler section 82 is now made from
the SSHD’s decision to the AIT and heard by an Igration Judge. Section 104(2)
was replaced. Itis now in the terms set out atad\yearagraph 17.

Applications for reconsideration on the ground wfearor of law are made in the first
instance to a Senior Immigration Judge at the Tabwand decided on the papers.
That decision is capable of review by the High Gour

In YD (Turkey) v SSHI)2006] EWCA Civ 52; [2006] 1 WLR 1646 the Cowot
Appeal considered the effect of the bracketed wordsection 140(2)(d). Brooke LJ
concluded:

“9. The phrase “other than an application out ofetiwith permission” is an
obscure one. There can be no doubt that if thista@oes grant permission
to appeal out of time, an appeal under section M#Bhen be pending and
section 78 will prohibit the Appellant's removal tilrafter the appeal is

determined. It appears to me that the phrase plplefers to an unusual
situation in which this court has extended time fiing the appellant's

notice as a discrete event and is therefore trestdthving given permission
for the application for permission to appeal to rhade. The effect of
section 104(2)(d) will then be that even if an esien of time is granted, no
appeal will be pending for the purpose of sectiBruiitil such time (if at all)

permission to appeal is in due course granted.”

The court went on to hold that although in thesesual circumstances the statutory
bar on removal did not apply the Court of Appeatl len inherent jurisdiction to
prevent removal, a jurisdiction which it would esise only when the merits of the
appeal clearly justified it.

It seems to me that the equivalent constructioseation 104(2)(a) is unavoidable.
While the AIT is considering an application for oasideration having extended time
for the application, section 78 does not prevest rdmoval of the applicant. This
conclusion does not inevitably dispose of the aurnssue but it is difficult to
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comprehend why Parliament should intend to exctbhdeoperation of section 78 after
time has been extended but not before.

Mr Southey submits that the 2005 Rules supporicarsstruction of section 104(1).
Rule 6(1) as re-enacted is in its relevant termsoithe same effect as its 2003
equivalent:

“An appeal to the Tribunal may only be instituteddiving notice of appeal
against a relevant decision in accordance withetiades.”

Rule 7 sets the time limits for the notice andhefre, is in mandatory terms:

“(2) A notice of appeal by a person who is in thaitdd Kingdom
must be given

(a) if a person is in detention....

(b) in any other case, not later than 10 days afteis served with
notice of the decision....”

Rule 8 prescribes the contents of the notice okappWhen the notice is served out
of time it must, by rule 10, include an application an extension of time which can
be granted as a preliminary decision (rule 10(5(6® by the Tribunal “if satisfied
that by reason of special circumstances it wouldrjast not to do so”, and otherwise
refused.

The competing arguments as to the interpretatioth®f2005 Rules are as follows.
The claimant contends that, by rule 6(1), the apigeastituted as soon as the notice
of appeal is given. That, contends the defendgngres the concluding words “in

accordance with these Rules”. To institute theecappotice must be given within the
time set by rule 7 and in the form required by &ile

Rule 11 is new. It provides:

“(1) This rule applies in any case in which the pasdent notifies the

Tribunal that removal directions have been issugairst a person who has
given notice of appeal, pursuant to which it isgoeed to remove him from
the United Kingdom within 5 calendar days of théedan which the notice of

appeal was given.

(2) The Tribunal must, if reasonably practicableaken any preliminary
decision under rule 10 before the date and timpgwed for his removal.

(3) Rule 10 shall apply subject to the modificatidhat the Tribunal may-

(a) give notification under rule 10(2) orally, whimay include giving it by
telephone,

(b) shorten the time for giving evidence undeerl(3); and
(c) direct that any evidence under rule 10(3)oishé given orally, which

may include requiring the evidence to be given &lgghone, and hold a
hearing or telephone hearing for the purpose aivétg such evidence.”

Mr Southey submits that rule 11 would serve no psepif the SSHD retained the
right under section 78 to remove an applicant whd served a notice out of time.
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Rule 11(2) makes clear that the Tribunal’s obligiasi apply only to a case in which it
is necessary to consider an application to extand.t There would be no need for
the SSHD to require expedition of the decision Whetto extend time in order to
remove the applicant on time in the event of rdfbeaause she would have power to
remove the appellant at the appointed time whettdecision had been made or not.

Mr Auburn submits, in effect, that this is too ayali a view. The SSHD would not
wish, if it could reasonably be avoided, to remaweapplicant whose application for
an extension of time could reasonably practicalydecided before the date set for
removal. If section 78 did not protect the appiicdrom removal before the
application was decided then she would not nedxzktiurther protected by expedition
of the decision.

In his rejoinder Mr Southey maintains that the rplainly exists in the interests of
speedy removal not in protection of the intere$the applicant.

Access to a judicial authority

Mr Southey submits that the facts of the claimard'se demonstrate the unwelcome
consequences of the defendant’s construction dfose@¢04. On 8 May 2000 the
SSHD refused her application for asylum but gramedELR until 8 May 2004. She
could have appealed the decision to refuse asybuam tadjudicator but, since she had
a generous extended leave, chose not to. Atithatit was not open to the claimant
to seek a decision under the ECHR. On 25 July 200 5SHD issued form IS151A.
This provided her with her first realistic opporiyrto challenge the asylum decision
and to raise any ECHR right to resist her remoVaihe effect of sections 78 and 104
of the 2002 Act is that the right to remove was sigpended and the claimant was in
fact removed she would lose her right to appealgather by operation of section
104(4) which provides:

“An appeal under section 82(1) brought by a peradrle he is in the
United Kingdom shall be treated as abandoned ifaghygellant leaves the
United Kingdom.”

Mr Southey submits that the claimant enjoyed a tii®nal right of access to a
court for a decision whether she was liable to neahacertainly once she had given
notice seeking an extension of time (st& Lord Chancellor ex p Witha&®98 QB
575). Allowing the SSHD to make an administratokecision to remove without
permitting access to a court for a review of theiglen would involve a violation of
Art 13 of ECHR. Art 13 was not listed in ScheduléolHuman Rights Act 1998 but
for Art 3 protection to be effective the availatyiliof an in-country judicial remedy
was essential. I€onka v Belgiunj2002] 34 EHRR 54 the ECtHR found a breach of
Art 13 where Belgium failed to provide “an effegivemedy before a national
authority” notwithstanding the existence of a rightapply for judicial review and
discretionary suspension of an order for remoylparagraph 82 the court ruled:

“Firstly, it is not possible to exclude the rislkattin a system where stays of
execution must be applied for and are discretiorthey may be refused
wrongly, in particular if it was subsequently tarspire that the court ruling
on the merits has nonetheless to quash a deportatiber for failure to
comply with the Convention, for instance, if thephgant would be
subjected to ill-treatment in the country of destion.... In such cases the
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remedy exercised by the applicant would not beigafftly effective for the
purpose of Article 13.”

On the other hand, at paragraph 75 the court dttime threshold for the application
of Art 13;

“The Court reiterates that Article 13 of the Comien guarantees the
availability at a national level of a remedy to @wek the substance of the
convention rights and freedoms in whatever formytheay happen to be
secured in the domestic legal order. The effecfAuifcle 13 is thus to
require the provision of a domestic remedy to déti the substance of an
“arguable complaint” under the Convention and tangrappropriate relief.
The scope of the Contracting States’ obligationsleunArt 13 varies
depending on the nature of the applicant's complamwever, the remedy
required by Article 13 must be “effective” in pragt as well as in law.”.

The defendant responds that the jurisdiction ofAReis in no sense withdrawn from
appellants. It was the claimant's right to apgeathe AIT within the 2005 Rules.
The right of access to courts is not absolute bay ine regulated@older v UK
[1975] 1 EHRR 524). Several procedural limitatiohave been approved in
Strasbourg and in England and Wales.

Discussion

| consider myself bound by the reasoningeirlogan It is true that the court was
dealing with “a further appeal” within the meaniofysection 104(2) as then enacted,
while the claimant’s appeal was an original appgaler section 104(1) (as now and
then enacted) rather than an application for radengtion under section 103A(1)
(the present equivalent of the former “further adf)e However, the starting point for
the Court’'s consideration was the question whetiner applicant had (section
104(2)(a)) “instituted” an appeal by lodging a wetiof appeal out of time. Section
104(2)(b) as then enacted provided that the &mteal was not finally determined
while the time limited for filing an application ffgpermission to lodge a notice of
further appeal was current. For that purpose tlssipdity of applying out of time for
an extension was to be ignored. The terms of stibse2)(b) supported the court’s
provisional conclusion that the passing of the tiln@t was a critical event. The
underlying finding was the existence of the didimt in character between the
institution of an appeal (within time) and a prehary application for permission to
institute the appeal (out of time). The presencehef specific words in subsection
(2)(b) confirmed that section 104 recognised tistimition.

Had the Court of Appeal ifcrdogan been dealing with a first tier appeal to an
adjudicator it seems to me that the result museHhseen the same, notwithstanding
the absence of words equivalent to those in sectiof(2)(b) governing section
104(1)(b). Rules 6(1) and 7(2) of the 2003 Rulesento the same mandatory effect
in connection with a first tier appeal as were sul&(1) and 16(1) in connection with
a second tier appeal. Since the Court found thapgeal was not “instituted” unless
the notice was lodged in time in accordance withRiules | can see no rational basis
for reaching a different conclusion in the caseadirst tier appeal. | derive some
support for this conclusion from the words of Bredk] at paragraph 9 ofD. He
was in no doubt thabncethe Court of Appeal extended time for a sectioBBLO
notice the appeal waken“pending” for the purpose of section 78.
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| do not consider that the re-enactment in diffeterms of section 104(2) of the 2002
Act removed the binding effect of the CourtEndogan It remains, in the absence of
inconsistent statutory language, authority for ith&hoate nature of the out of time
application. Mr Southey sought to persuade me ttieatposition was different for a
second tier appeal (the equivalent of an applioatimder section 103A(1) for
reconsideration) from a first tier appeal (the gglént of an appeal as of right to the
Tribunal). His reasoning was that there is a gpoticy justification to be less
generous towards the applicant who had alreadyirdataa judicial ruling upon her
asylum and/or ECHR rights claims than towards aoliegnt who had not yet had
access to a court. | can read no such policy derations into section 104 as it was
to be read before or after 4 April 2005.

| recognise that the access to justice argumeam isxtremely important one. Access
to a court cannot be ousted save by express gtatlsioguage. In my judgment,
access to the AIT is not removed. The claimant &aduinqualified right of appeal
within the time limit set to ensure speedy resolutof asylum and immigration
decisions. If she failed to avail herself of a tigiat did not amount to a deprivation
of the right. Furthermore, a decision to removelevhn extension of time application
is awaiting decision is reviewable by the High Gour proceedings for judicial
review. Where the claimant has “an arguable comilthat her refugee status or her
ECHR rights will be violated by removal, the cowill be required to exercise its
discretion in the claimant's favour. Formerlyvas the SSHD’s policy not to remove
when a judicial review application had been lodg&bhw the claimant is required to
lodge the application and obtain the order of thertc Only in clear cases will the
court, in my experience, refuse a restraining ondben the SSHD’s decision is
challenged by a claim for judicial review. Thesquieements seem to me to comply
with the United Kingdom’s obligation to provide affective remedy to those who
claim that their rights are being violated.

| recognise that the amendments to the 2002 Adthay with the introduction of the
2005 Rules created a new and complete appeals eedipvertheless, | cannot find
significant support for Mr Southey’s interpretatiohsection 104 in the terms of new
rule 11, and | can find no support at all for higuanent founded on the terms of rules
6(1) and 7(1).

It follows that | must dismiss the claim.
Postscript - section 92 NIAA 2002

Section 92(1) NIAA 2002 provides that a person mayappeal while he is the UK
unless the appeal is of a kind to which sectionapplies. An appeal against a
decision to remove under section 10(1)(b) Immigratnd Asylum Act 1999 is not a
decision to which section 92 applies. However, oeason why the IJ accepted
jurisdiction was that “at one point” the claimargdhmade an asylum claim. Section
92(4)(a) provides that section 92 “also appliesato immigration decision if the
appellant (a) has made an asylum claim, or a huigats claim, while in the United
Kingdom”. A decision under section 10(1)(b) of th899 Act is an immigration
decision as defined in section 82(2)(g) NIAA 208ihce the claimant had in the past
made an asylum application the IJ found she wadlezhto an in-country right of
appeal notwithstanding she was abandoning her msglpeal to replace it with an
Art 8 claim which she had not before made. The SStfued that this is not the
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meaning of section 92(4) which is designed to catghient rather than historical
claims. For an historical human rights or asyluairolto qualify under subsection (4)
it needs to be a “fresh” claim as defined by IR.353

The question whether section 92(4) applies whenagygum or human rights claim
was historical or only when a current or “freshaioh was made was considered by
Blake J inR (Etame and Anirah) v SSHRO08] EWHC 1140 (Admin); [2008] 4 All
ER 798. The Court of Appeal has given permissiorappeal his conclusion that
section 92 does not apply to historical claims sslehat is currently being appealed
is a “fresh” claim as that term is now used in #sglum and human rights context.
The appeal has not yet been heard.

| have not been concerned with the in-country dsmince the SSHD chose, in the
light of rejection of the substance of the appeat,to appeal the 1J’s judgment. | have
added this postscript in order to ensure it is wtded the defendant does not
concede that an in-country right of appeal existedthe claimant’s case. My

conclusion on the lack of suspensory effect of @cewf appeal out of time can only
be of relevance where an in-country right of apeedts.



