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1. SIR GEORGE NEWMAN:

2. In this case the Secretary of State for the H@mpartment has through counsel, Ms
Richards, conceded that the claimant was unlawftéiyjoved to Uganda on 18th
September 2008. It has been conceded that therddshe appropriate declaratory
relief. The issue for determination is whetherr¢hehould be a mandatory order
requiring the defendant to use her best endeavoueturn the claimant to the United
Kingdom. It is elementary that this is a matter floee discretion of the court, such
discretion to be exercised judicially. In my judgmb, in connection with this case, it
requires consideration to be given, first of althe nature of the unlawful conduct and
appropriate characterisation of the gravity of te@duct; and secondly, consideration
of the consequences as they effect the claimant,aéso whether any public interest
consideration should be taken into account.

Between 17th September 2001 and 9th September g@8laimant having arrived in the
United Kingdom was, from time to time, involvedproceedings in connection with
his human rights and asylum claims directed to gmémg him being removed to
Uganda. The significant underlying factual subsgaof his claims, has been and
remain the fact that, he is a homosexual. Thene issue as to that.

Moving therefore forward through those years, s@mears, | will go to 30th June 2008,
when Mrs Justice Dobbs dismissed an applicationefioonsideration in connection
with further claims which had been advanced orbklsalf. He was then in a situation
where he was required to report and he did. Org8fitember he was detained on
reporting and served with removal directions whigre set for the 14th September
2008. On 11th or 12th September, the Refugee LEgalre accepted instructions
from him and a fresh human rights claim was sulaittOn the 13th September that
claim was refused and notice was given in thagiet the effect that he would be
removed tomorrow namely the 14th, at 6.40 am.

On 14th September, the attempts to remove him wesaccessful, and as necessary | will
come back and deal with some of the facts surragnitiat occasion. It is clear that the
unsuccessful removal on 14th was made public.a#t keported in a Ugandan
newspaper published in Uganda on 15th Septembee.pliblication gave rise to
further representations from the Refugee Legal i@atdted 16th September. That
letter included what was described as:

"...the following fresh evidence ...

"1l. The New Vision Online: Uganda's leading nevpgpa e-mail print
out of the newspaper's front page dated 16th Sdyeef008.

"2. The New Vision Online: article from the newppds front page -
"Gay refuses to return to Uganda" dated 16th Septerh

Before coming to the documents put into court tdokayhe defendant, | will complete this
stage of the chronology by referring to a fax ddtéth September which was sent to
the Refugee Legal Centre, the next day (the 1&th) &7am, being the day upon
which he was removed in accordance with a proegsish commenced at about 4.30
in the afternoon.

| will now back track in order to cover the positiachich had been going on behind the



scenes and without the knowledge of the Refugeall@gntre until a letter dated the

18th September was dispatched at 16.54 hours ydfder Agency. That letter, in its

most material part, responded to the~request bir#diegee Legal Centre that the

claimant should not be removed without further reatalirections responded being

served and the passage of the minimum notice pardnach policy required. It stated:
"As you are aware the Enforcement Instruction anddé@nhce policy
provides for departure of the minimum notice perfod the service of
removal directions. The Detention Services Ordé2008 provides a
specific additional instructions relating to therwee of removal
directions.

"We have been given the requisite authority to kolld the service of
removal directions on your client for reasons pded by the aforesaid
order. This authority has been obtained in advangethe Deputy
Director (Head of Operations) for Detention Sersite

The passage | have just quoted was not only opiagtecontent but on any analysis of what
in fact had gone on was simply inaccurate. In trafter the unsuccessful removal on
14th, which was a Sunday, the future course wasrmi@ted on the next day.

On Monday 15th September at 2.26 pm an email wassé\lan Kittle. The email was sent
by Tracy Smith, the Operational Casework Manag&BA Portsmouth and was sent
to Alan Kittle who, | believe, was at Croydon. Awgy, the effect of Tracy Smith's
email was as follows:

"I have been asked by Tony Erne, if | can email y@garding the above
named applicant currently detained at Tinsley.

"This applicant was detained on 9th September 2008n he reported to
the local reporting centre. Removal directions eveset for 14th
September 2008 at 6.40 am. On Friday 12th Septe2@l®8, Portsmouth
were bombarded with letter of support [presumastiets of support] that
this applicant should not be removed; this case al$racted media
coverage. E-mails were also sent to Brussels degahis removal by
the campaigners.

"The applicant failed to leave the holding room lfes flight on Sunday.
Removal directions have therefore been reset ftin S&ptember 2008,
along with two escorts, applicant has now been bdanto a direct flight
with British Airways.

"l spoke to Tony Erne this morning to see if weldoserve the removal
directions on day of removal or if we can serve itoval directions
today but leave out all the flight information gndt let him know that he
is being removed on Thursday 18th September 2008.

"Could you also confirm that if we have RD's bookesinoval directions
booked] and for some unknown reason removal doeprooeed and new
directions are set within five days, then we doehtv give them another
72 hours notice of removal.
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"Tony is happy with the above but has requested Iltre@mail you for
clarity."

Clarity came because Mr Alan Kittle responded, imitlh short space of time, 3.16 pm:
"As discussed, | am hope happy to authorise thiz s@me day removal
on the grounds that he was previously given 72 siootice of removal
which was cancelled because of his disruptive belav

"I am copying in Fiona Cooper from DEPMU and Debkgeston at
Tinsley House for information. Please note thatjust inform Mr N

when he is collected by the overseas escorts tha being removed to
Uganda, not the flight details. The removal digts paperwork will

reflect this and just contain the destination aff@moval.”

The events which occurred on 18th were set on Ththithe 16th September 2008, there
having been further representations, the respoasedvawn up on 17th but not faxed
until 18th.

| am satisfied that the decision reached on thie $&ptember by Mr Alan Kittle, which
resulted in the conduct on 18th September, wasfesdly unlawful. | will break down
the heads of unlawful conduct. On my analysis Mtti&s decision was driven,
because it was a decision made on 15th Septennisély; by a completely wrong
headed conclusion that fresh removal instructiodsdt trigger a 72 hour notice
requirement; or at least did not trigger a 72 hwatrce requirement when there was
evidence of disruptive behaviour. That equally waspletely wrongheaded because
disruptive behaviour cannot of itself alter theigéalion which exists that there is by
reason of declared policy to allow 72 hours by whynoratorium between the service
of removal directions and actual removal. It seeémm®e that anybody in the position
of Mr Alan Kittle, or anybody else concerned asagfs of the Border Agency, must
have known that the 72 hour requirement was dedigmprovide an opportunity for
the person to be removed to have access to a ldaryegal advice and to enable, in
accordance with the policy as laid out, any applcefor judicial review to be
commenced and for the court to become involved.

| am not concerned on this application to consideat circumstances could arise in which,
as the DSO7/2008 suggests, the 72 hour noticeedispensed with, namely a record
of non compliance and such a level of serious gisre behaviour which might, in
certain practical circumstances, lead to the neetispense with the 72 hour
requirement. That, if it is to be challenged ag pathe policy, seems to me to arise
for another day, it is not something | need deteenfiere, since | am content to decide,
on the material about which | am certain, whatappropriate relief should be without
entering into that area of contention.

The facts surrounding the removal on 18th Septeinéree been deposed to by the claimant
in a witness statement and he states as followagpasph 16:

"On Thursday 18th September, security in Tinsleys¢éocame for me at
around 4.30 pm. They confiscated by mobile phomkesaid that this was
procedure. | was very worried and | asked themrevh#&as going. They
said to me, "we're taking you for an interview widim Immigration
Officer.” | remember directly asking them whethewvas going be sent
back to Uganda and they said, "no" and not to waitryvas only an
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interview.

"Because they said it was just for an intervievgiegd to go with them.
There were four guys and they kept saying, "we kilhg you back." |
remember them telling me that | should eat somgthas | would not be
back to Tinsley House for several hours. | wasipat van and we drove
for just a short period of time and then stoppeshashere; | could not
see where. The two men in the back with me whalled Michael and
Paul. Michael was quite nice and asked me a fexgtipns. Paul told me
to shut up when | tried to tell him | was worriedhe other two men sat
in the front and | don't know their names. Ondhaf guys got out from
the back with me and said he was going to get ittmaigration Officer
and wouldn't be long.

"When he returned he had bits of paper with him @rsid, "Removal

Directions". It did not specify a date or a tim€&his would have been at
around 6.00 pm. | questioned the security merhag had promised |
was going for an interview and to be honest thekéa a bit confused
too and said they thought | was seeing an Immigmna@fficer first.

"l asked if | could talk to a solicitor or a friermlit they said this was not
allowed. From there | was driven straight to thenp. | felt sick and

stressed and was starting to cry. | couldn't keli¢ghat this was

happening to me and no one even knew.

"The van stopped outside the plane for what f&lt lkround 30 minutes
and Paul and Michael stayed in the back with mé&er/AB0 minutes or so
| was told to get out of the van. When | refusédoair men entered into
the van to get me. | backed away and struggledsaid] "I want to see
an Immigration Officer" and asked again if | coglall my solicitor. The

security men said there was nothing they couldrabléhad to get on the
plane.

"l did not fight them, | was just trying to resis@aving the van. All four
of the security men pulled me outside of the vaih lewas handcuffed. |
refused to stand up when | was outside so thesdlifbe off the ground
and then pushed me back on to the ground and timewha had been
driving the van punched me in the private parth&ke me straighten my
legs and then they tied my legs with a sort of lk# you find for a

wheelchair. The other men who had sat in the fanthe van was
hovering his fist over my face and | was crying as#ing him not to hit
me. | remember there were people there loadinggshonto the plane
and two policemen.

"All four men lifted me off the ground with my fadacing upwards and
on to the plane. | am afraid | don't recall exat¢tow they did it and
where they were holding me, just that | could ne¢ sround me and |
was being carried horizontally to the floor. Irtkithat two were by my
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legs and two by my arms. | was crying because ladrer the driver had
hit me and also the handcuffs hurt and | was trytngtell this.
Everything happened so fast and | was in a bad"way.

He goes on to say that he sat in the back of #eepl There is, of course, no evidence from
the defendant in respect of that account of evamtsn so far as one can form a view
about its central contents, it is not really inpdite, because we have the documents
from the defendant, being important formal docursdr@aded, "the use of force
incident report". They describe that indeed he awdcuffed and that his legs were
bound so that there were restraints put on his letgswas placed in handcuffs and
also his legs were secured so that he could leel lifom the vehicle.

What then should the court conclude so far ascitmsluct is concerned? How serious a view
should the court take of actions, such as now aedamdeniably as being unlawful,
which involve the use of force and physical restréo get the claimant to the plane?
Credibly, it seems to me, this probably did invohmn not being told when he left
Tinsley House that he was being taken to a pldma,no doubt was all part and parcel
of the essential strategy which had to be employadhely that he should not know
that he was being removed until the very last n@miten, if he caused trouble, he
could be restrained. So it seems to me credibkhjsstage, to conclude that indeed he
was told that he was going to an interview and figadvould be returning to Tinsley
House.

Why he had his mobile phone removed from him migghhot so clear, but at least, on one
view, it would be consistent with the strategy ttigre was that he should not be able
to contact anybody. That he was not able to comtagbody and indeed deliberately
prevented from contacting anybody is available ftbmevidence | have read because
he requested contact with his solicitor he was tioéd that was not allowed.

Thus, so far as this breach is concerned, | arsfatithat the actions of the officers of the
Border Agency were deliberate. They were delibéyataiculated to avoid any
complication which could arise from removal beingpjicly known. It was a deliberate
decision that he should not be told the flight detaThey deliberately misled him in
order to prevent him making any contact with théugee Legal Centre when it might
have been possible for him to do so. Then lateenwhwas impossible for him to do
that, he nonetheless requested it, and they flatlysed to allow him to do it. They
took these steps to restrain him, and to restreopportunity he might have, to cause
difficulty which could complicate their intention temove him.

What can one conclude was the reason for this atfdkirst, it was thought to be justified
upon a completely wrongheaded approach to the dRrequirement, namely the
suggestion in the e-mails, which | have recitedt thremoval directions fail and fresh
removal directions are required, as long as theyarved within five days no fresh 72
hour requirement arises. Miss Richards has vesggaty accepted that that is simply
not right. It follows the removal was unlawful drat ground alone.

The decision seems to have been driven by someeaess of the Detention Service Order
(7/2008), but it is clear from the documentatioamely the letter to which | have
referred and from which | have quoted, that the D% applied where the factual
circumstances came nowhere near falling withinetkeeption which the DSO
contemplates. Further it was action taken in retspiea DSO which had never been
adequately or properly published. | shall returthtat feature in a moment.

The DSO in its material part, under the rubric,V&= of Removal Directions in
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Exceptional Cases", in paragraph 11, states:
"An exception to the minimum 72 hour notificatioarfpd (three working
days in the case TCU and NSA cases) may be madeeirfiollowing
circumstances:

"(a) The detainee (or a member of his or her famto is also detained)
is subject to an open Assessment, Care in Detergah Teamwork
procedure and is considered to be at risk of eiffmeential suicide or
other self harm;

"(b) The detainee (or a member of his/her famityows also detained)
has a history of non compliance either with therafme and/or the UK
Border Agency and there is strong evidence to sighat an attempt to
remove him/her with advance notification posessk to good order and
discipline of the Centre, which cannot be manadgéstively in another

way. In such circumstances, the detainees shauichally be removed
from association 24 to 48 hours in advance remoRamoval Directions
should then be served by a member of the UK Botdeincy team in the
Immigration Removal Centre as soon as possibldy @rvery disruptive

cases or where it is not possible to remove theichaal from association
(e.g. a family where there are no suitable roonaslavie) should removal
directions be withheld completely.”

It is clear to me that when Mr Alan Kittle reachad decision on 15th September to the
effect that the circumstances of this case justiéi@me day service of removal
directions and the use of the various devices wihasted from his advice, that there
was no evidence at all of what could be regardeaitastory of non compliance with
either the operator or the UK Border Agency. Thi distory, so called, could be the
conduct in which he refused to move from the roomth@ 14th September. There was
plainly no strong evidence to suggest that an giteaaremove him with advanced
notification posed a risk to good order and diseglwhich could not be managed
effectively in another way.

Having regard to the content of the exchange oethails, it seems likely that more weight
was actually paid not to what had happened on $dgitember but to the fact, as it had
been described by Tracy Smith to Mr Kittle, thatl®th September Portsmouth was
bombarded by letters of support that this applistuoiuld not be removed, that the case
attracted media coverage and because emails warbyseampaigners to Brussels
regarding his removal. It seems likely that tbasiderations which drove Mr Kittle
had nothing to do with the claimant but more tonaditn what he thought might be a
public protest which could be generated by cammgagyand supporters. That, needless
to say, was completely immaterial to a decisiotoaghat obligations were owed to the
claimant.

Further, it seems to me, very difficult to undenstdaow the conclusion was reached on such
source material, that notice of removal had be@&cal®ed because of the claimant's
disruptive behaviour. All that Mr Kittle had betald was that he failed to leave the
holding room for his flight on Sunday. As was gethout, in SO many cases where
different people are involved, conveying messagelff@rent levels to different
personnel, once something gets on to the recar@éx@mple, that somebody has
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behaved in a disruptive way, there is little evickethat anybody thereafter makes any
enquiry as to precisely what it was that occurrig@jets past on through the records so
that you end up with preparations taken for theidagyuestion in which four people set
out to take one man to a plane, themselves prepardide task with handcuffs and leg
a brace or leg restraints and engaging in decepiaeasures, in order to keep him
ignorant as to what is happening. At the verytlease would expect that in cases such
as this, if it is disruptive behaviour which isfawsm part of the policy in connection

with removal directions and to have an impact ugi@n72 hour period, the very least
one would expect is that those responsible for @mgnting the policy should carry out
enquiries into the nature of the disruption andrédevant facts. No one, exercising a
reasonable judgment, assuming it was a permittedigsion to which the person could
come, could have been satisfied that the excepgtsout in the DSO7/2008 was
supported on a proper evidential basis.

What then about the lack of publication? | conféssdifficult to understand why this DSO,
containing as it did a very important exceptiomamnection with what are now almost
day to day events, namely the implementation retdivactions, was not published.

It is even more bemusing that it was not publistiekihown by any of the agencies
with whom the Border Agency, on a regular basis liaising, for example, with the
detention user group. | need not go into the etaut there are statements before the
court from those involved in those agencies, froose who attend the quarterly
meetings. There is evidence from the Refugee LEgatre, a detention user group,
being a stakeholder group convened by the DiradtBretention Services for the UK
Border Agency comprising immigration practitionarsd members of NGOs. They
have an interest in immigration detention. Theutes of the various meetings
relevant to this are before the court.

It is apparent that information was given of DS®2008, but none of the relevant agencies
were informed of the existence of DS07/2008. Kgdole that part of the explanation
for this chapter of events is that those in theddoAgency did not really know much
about DSO7/2008.

In the circumstances, | pick up and echo what va&t Isy the Deputy President of the
Asylum and Immigration Tribunal, Mr Ockelton, ircase notified on 7th January of
this year by the Asylum and the Immigration Triblumawhich he observes:

"In the present case the problem is different:gbkcy was published in
different versions to different groups of interesteeople, with the result
the Secretary of State's officers were themseleoesware of its terms. It
has become in general apparent that litigationois nften necessary to
enable even the government to discover what itsigration policies
are."

Of course publication to effective parties of pplis elementary, it has to be done, but as it
seems to me this case could well demonstratetikatrtavailability of it as a published
document, as a recognised document, led to thase iagency not being familiar with
it. Of course, these things only work if thosealwed on all sides know what is meant
to happen. It is the whole point of having therugeup. Then at least if somebody
slips up in the agency the user group can refegraid proper decision making will
take place. The thrust of the matter is that thiessions should be made by involving
the teams of people, who have different interdstswho all operate from the same
legal base. It remains a mystery, why it was nilished. The matter should be the
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subject of question and inquiry.

How do | categorise this breach? | take a verypasiview of the way in which these events
evolved. The initial decision taken on 15th Decembias a decision to which nobody
should have come. Those responsible for the ctstdrihe letter dated 18th
September, which made reference to the DSO, mdgifaded to alert themselves to
the relevant material. It follows, and this isdrefone travels to Uganda, the claimant
was treated unlawfully and in a manner which watecquutside anything which was
contemplated even by the policy laid down in 7/20G8&mounts to a grave and
serious breach and it was accompanied by graveenmls circumstances. An
individual was taken out of the place where he agld, in circumstances which | have
described, placed in a van with four people andidenot know where he was going.
He was then decieved, denied assistance and wasamdiad.

Next, what view should one take in connection it second aspect? | refer to namely the
consequences, | will not repeat what | have saidiathe consequences in the United
Kingdom, let us turn to the consequences as theyroed in Uganda. The claimant
arrived back at Entebbe, he was asked lots of mussat immigration. For a short
time, he was still in the presence of security pedpt they went. He was then told he
had to report to the police as they were holdirsgshitcase. He reported to the police
and the lady police officer said something to hHihihave read about you in the
newspaper and know all about you and | can ar@asnpw, you know it is not
allowed in this country”. That was obviously aemeince to homosexual behaviour.
She then asked him what he had to give her tanegle and he gave her £40 as a bribe
and he was allowed to go. He has described tbamstances in which he made
contact in the United Kingdom and he has descritwad he felt desperate.

According to the second statement made by hinriée to obtain Ugandan identification
papers, tried to get a copy of his birth certifcatHe did that on 7th October 2008. He
was then recognised again at the reception des&aspn of the newspaper article in
the New Vision newspaper. Then people in unifornved. He was taken to a room
in the hospital and searched and his UK drivingrice was found. He was then told
he was not Ugandan. Next he was taken by threetonds@ Ministry of Internal
Affairs. He was there further questioned. He ties taken to the police station
where he was detained from the 7th October unthh Oxtober. He was denied access
to a lawyer and was not allowed to call anybodyetbeless he was not charged with
anything.

He had obviously been recognised from the newspatpsiograph and he was maltreated.
People hit him with batons on his ankles, kneeseddnows. He asked why he was
being held and was told by the police that beingwas part of western culture and
why would he want to do something that was illagdlganda. He was kept in
custody, other inmates were hostile to him. Ldtgemple in the police station knew
he was gay. Then he was taken on 10th Octoberdiner prison where the conditions
were as bad as he described in the police stati@nwas in a room with 156 people
and the people knew his story. Then he was takeourt and was accused of having
falsely identified himself because he did not hawgégandan passport. It will be one
year in prison, he was told, or 200,000 shillingte said he would pay the fine and he
did. He was told on his release to report to thlecp station. "As | had another charge
to answer based on the newspaper article based @exnality.” He says, he is too
scared to go back to the police because he wasrbaptin detention. That is what
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happened when he went back to Uganda.

Ms Richards, again correctly, accepts that | shoaltsider and pay regard to what happened
when he went back to Uganda when considering esiegcof my discretion. In my
judgment the consequences, really go to the questiavhat is the effective relief to
which this claimant is entitled. In that regare thsue between Ms Richards and Mr
Armstrong is essentially focused on the meritsmyf @aim he might have for human
rights protection or other legal protection wigdyeé was here in this country in a
position to pursue it. Ms Richards submits thatl#iter by way of rejection of the
representations based on the Kenyan article wamehtand lawful.

In that letter the publication of the article irethewspaper, was considered by reference to
the credibility or lack of credibility which theamant attracted through manufacturing
another article which was in evidence before thaiignation judge. Whatever might
be determined to be the ultimate lawful charactehe decision letter, the response to
the Article 8 claim seems to me to be unimpressiMeere was sufficient material
before the decision maker, contained in what hauh lsent, for it to be unlikely that
this was yet another article he had been able twfaature. It might have been
believed that it was an article for which he wasame way responsible, but that is not
the basis of the comment in the letter. If theesany doubt about whether it was a
genuine article in the newspaper, it was on thesiteb Enquiries could have been
made in Uganda. That said this aspect is reathpsat by the way. It seems to me that
the material parts of the case, as they now prekeniselves, are that there was an
article in the Ugandan newspaper, and on the egalbafore me it is perfectly plain
that the article gave rise to enquiries and toraodeof detention. The article must
have come to the notice of authorities in Ugandd,taereby the risk of his human
rights being breached by reason of his homosexyuadidl been increased. Ms Richards
submits that one should have a qualified approathe evidence because his detention
by the police and being charged in court in respédbcuments suggest he was being
treated in that way, not by reason of his homodéyuaut by reason of his lack of
proper papers. | am reluctant to conclude thautigerlying agenda in connection
with his arrest, charging and the behaviour to Wiie was subjected, can be separated
from the fact that he was a known homosexual. Hgwarned that he needed to go
back to the police station because his conducddoalthe subject of another charge.

So what does it all lead to? | am unable to acttepsubmission that he has such a weak
case that the need for him to return and to putssimply does not arise. On the low
threshold, which of course | have in mind and ha&en reminded is the circumstances
in which a fresh claim can arise, | find it impd#sito conclude that there is not a real
possibility that a judge might find that he is igkrif he is returned to Uganda by
reason of his homosexuality. Nothing | have saicheant to be understood as
prejudging that issue. | have merely expressettite terms | have for the purposes of
dealing with the contentious issue which is befaretoday. | am satisfied that on both
the limbs that | have examined, namely the seriessof the unlawful conduct, the
consequences as they are worked out upon the cigiara the facts as they now exist
in connection with such human rights claims as bald/wish to make, that justice
requires that he should, if possible, be broughkha this country so that he can make
his claim as effectively as he can.

Therefore, without hesitation, | exercise my disioreto grant the claimant a mandatory
order that the Secretary of State should use Istrdmeleavours to secure the return of
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10.

11.

12.

the claimant to the United Kingdom. The precisenteof the declaration, and the
precise terms of the mandatory order can be drgnyicounsel, if they so wish,

rather than be taken from this ex temporary judgmeFhat disposes of the issue | had
to decide.

MR ARMSTRONG: My Lord, yes, | am grateful, somgpplementary matters which
can be taken very briefly. Firstly, as a mattetiofescale, | suspect this needs to be
left between my learned friend and myself, my unsfions are that he can present
himself to an embassy in Uganda, quickly and prbbaithin days. | understand that
Ms Richards has no information as to how quicklyaael document can be produced
for him there, although his mother is behind me wihib know much more about this
than | do, so other than a quickly functioning essyaand even there it appears to be
quite quickly. So itis right in my submissiongat that on the record that that ought to
be done with as greater degree of speediness sblgos

Moving on, the other matter is, | do not knowny Lord wants to say anything about
this, but | am content to take the course that Mh&ds has suggested which is that
any damages are left over.

SIR GEORGE NEWMAN: Yes, sorry, | take it theseno dispute in connection with
that. You can include that in the order.

MR ARMSTRONG: | am grateful.

SIR GEORGE NEWMAN: The only other matter tha¢ Wwave to deal with is the
matter raised by the press.

MR ARMSTRONG: Yes, my Lord, the only matter, @jurse, is that | do seek my
costs in relation to today. The only matter inatiein to that that | would raise in
addition is that | do say this is a case that ingigncosts is the case, just on the basis
that the tests is whether it is something outside riorm and given, particularly the
lateness of the concession, the urgency of theemattd the accepted urgency of the
matter in October. There is then a measure otisn of the way the Secretary of
State, | do not say for moment that it is Ms Ridsavho has become involved late, but
there is an overall criticism to be made and thithe case where the burden ought to
shift in order. The effect of the indemnity costder is that they have to show that our
costs are unreasonable, rather than the other wayp@; and that this is an appropriate
case to make the order on the indemnity case rttharthe standard basis.

SIR GEORGE NEWMAN: | shall, no doubt, be castegl for asking the question, but
have you the advantage of legal aid or Legal SerZiemmission.

MR ARMSTRONG: My Lord, | do.
SIR GEORGE NEWMAN: You are not privately fudde

MR ARMSTRONG: No, we are not privately fundaad | do also seek a legal aid
order in the usual form. One needs that as waetlthe effect essentially of getting an
indemnity costs order is that, in practical terthg effect of the costs order is that the
Legal Services Commission does not pay any oftithe effect of the indemnity costs
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is that if there are disputes about individual geitmen the burden in relation to whether
those are reasonable or not lies on the Secreta@tate on the indemnity basis and not
us on the standard basis, that is the effect oinithemnity costs provision.

SIR GEORGE NEWMAN: Yes. What about the pres§@ seem to have a working
formula. Are we still content to work on that om@mely no reference to his name but
to X or --

MR ARMSTRONG: Yes, my Lord, my position wasngly X, not a reference to

Uganda and the only other matter is just as a caligchis nothing else capable of
identifying him. Beyond that, | mean there is #&neent of judgment required in that,
but beyond that | do not think | need to go; unlesslearned friend has any remarks
on that.

SIR GEORGE NEWMAN: No. You are content wittat after reflection are you, so
far as the press are concern.

MEMBER OF THE PRESS: Yes, my Lord, one otlmmg arising is whether we can
use fuller detail once we know that he is backhis tountry and then be able to name
him because the purpose of the order will then lmen served. Given the amount of
publicity the case has had in this country, lo@kspapers have used it, and one of the
effects of today's ruling is, of course, the locewspaper where all the people
supporting his case are, will not be allowed towrtbat this is their particular case that
has gone through today. There is nothing you caalaut that.

SIR GEORGE NEWMAN: No, you are making me nekhieally, where we are and
why we are. Let us me see with Mr Armstrong, whis we trying to do? On the
assumptions that he is to be protected so far ssilge in Uganda, | can see the need
for the order. But once he has returned herd@setany case that you put forward for
him on anonymity?

MR ARMSTRONG: Well, itis once he is back drab status essentially.
SIR GEORGE NEWMAN: You mean, if he is alwaysrsk of going back again --
MR ARMSTRONG: Well, the risk of that is alwanesal.

MS RICHARDS: My Lord, that must be a possipibecause assuming that his return
is facilitated to the United Kingdom, and | haveinstructions as to this, but assuming
in light of your Lordship's judgment that he isald put forward, and chooses to put
forward, a fresh claim that is accepted as beifigsh claim, he may well still fail in
front of an immigration judge and end up being eettyy lawfully removed back to
Uganda within a relatively short period of time. Ilthdugh, on that hypothesis, he
would have failed because it is not at real risk@fsecution, does not mean he could
not be exposed to consequences which are lessatheal risk of persecution that he
might want to avoid. So, my Lord, it does seemrmwthat the formulation ought to be
the making of the order with, of course, there bdiberty to the press to apply, as
would be inherent at any event, at some futureesiathey so wish to. | mean, your
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Lordship, does not make have to make an orderishacapable of being set aside if
the circumstances require.

SIR GEORGE NEWMAN: In a sense this is a seliying ordnance which really the
claimant should, through Mr Armstrong, engage icadwuse if he does not it might
actually have consequences which could effect tilemgth of his claim because when
the Secretary of State has to consider his degisioth the immigration judge if it ever
comes to that, the position could have been alténedhe fact that this case has
received publicity; it could actually make it astger case on one view than it might
otherwise have been. So it seems to me probabhgimterests of the status quo that a
self denying ordnance is the proper one and thexef@ should do what we were on
the lines to do, namely that there should be alptiedd reference to him only, no
mention of Uganda, return to an African countryd dne press are at liberty to make
application in the case.

MR ARMSTRONG: | am grateful, my Lord.
My Lord that only leaves the matter as | sugpelether it is indemnity costs or not.

MS RICHARDS: My Lord, before we come on tottlean | just deal with the question
of relief. It would be that, in my submission, tteems of the relief should be resolved
by the court now, rather than have the matter gl ba

SIR GEORGE NEWMAN: Certainly, | am perfectlggdpy with that.

MS RICHARDS: | am happy with the terms of ttedief that was sought by my

learned friend at page 13 of his grounds, thedage at tab A in the claimant's bundle.
The declaration sought was a declaration that ldienant's removal was unlawful and
that is not a declaration that | have any submissm oppose, it seems a perfectly
straightforward formulation.

SIR GEORGE NEWMAN: 13 in typescript?
MS RICHARDS: Internal pagination, my Lord.
MR ARMSTRONG: ltis the last page, my Lord.
SIR GEORGE NEWMAN: Yes, | have it now.

"Declaration claimant's removal unlawful. Mandatasrder that the
Secretary of State use her best endeavours togaraard or facilitate the
claimant's return from Uganda.”

MS RICHARDS: My Lord, yes. Both those formirelief appear to completely
accurately reflect your Lordship's judgment andvauld avoid any further need for
instructions to be taken.

SIR GEORGE NEWMAN: Absolutely, sorry, in dtiet reading | have done that is not
somewhere that | have focussed but that is obwaaisfactory.
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MS RICHARDS: Then, my Lord, just dealing witlte question of costs. | do oppose
the application for costs on an indemnity basegrnot oppose the application for costs
as a matter of principle. My Lord, the guidancehe White Book, | do not know if
your Lordship has a copy of the white book?

SIR GEORGE NEWMAN: Surprisingly, | have, Voler, | take it. | have 2007.
MS RICHARDS: My Lord, | have before me an agtrfrom the 2008 White Book.
SIR GEORGE NEWMAN: Well, it is probably thensa.

MS RICHARDS: Page 1145, it may not be the spaggnation, it is the notes on rule
44.4 (3). The last five or six lines certainlytire version | have read:

"Where the court is considering whether a losingysmconduct is such
as to justify an order for costs on an indemnitgi®a The minimum
nature of the conduct required is accepted in varg cases where there
has been a significant level of unreasonableness ottrerwise
inappropriate conduct in its wider sense in refatto that party's pre
litigation dealings with the winning party or in lagdon to the
commencement or conduct of the litigation itself."

My Lord, it is clear from these notes as a whahat it is conduct in relation to the

litigation, not the initial basis for the claim,ahis the potential foundation for an

indemnity costs order. My Lord, the only point wiimy learned friend makes in

relation to the conduct of the claim is the latenethe concession. Of course | have
to accept that the concession was late, but thaty respectful submission, does not
bring the case within the relatively rare categoirgases where indemnity costs should
be awarded and could, of course, discourage defendi@m making late concessions.
Late concession are better surely than a bodyrtgrap and fighting points which lack

no merit simply so as to avoid an indemnity costieobeing made against them. So,
in my respectful submission, the appropriate oidethe present case would be the
ordinary for costs to be assessed on a standarsl &ad the reality is that unless the
claimant have incurred costs unnecessarily or dptionately there should be no

measurable difference from their perspective wkohild disadvantage them.

SIR GEORGE NEWMAN: Anything in reply?

MR ARMSTRONG: Yes, | am unfortunately opergtiinom the Brown Book rather
than White Book but | just note one point whiclorge of the authorities that is quoted
in the note to 44.4 in the Brown Book. One of theposes of indemnity costs is to
redress the injustice of costs which would othegvdscrue to a successful claimant for
having to fight a case for longer than was reattgassary. This has gone on longer
than it ought to have gone because of the laterfetb® confession, he has been left in
the Uganda while that happened. My Lord, my subioisis as narrow as that.

SIR GEORGE NEWMAN: No, | am not satisfied thiais is an appropriate case for
indemnity costs although, obviously, there has leekate concession, | am not satisfied
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that that on its own falls within the charactertbé conduct in connection with the
litigation which justifies indemnity costs.

43. MR ARMSTRONG: Grateful, my Lord.

44. SIR GEORGE NEWMAN: Thank you all very much.
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