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[1] The Applicant brings this applicen for judicial review pursuant to

subsection 72(1) of themmigration and Refugee Protection Act, 2001, c. 27 (the
Act), of the negative Pre-Removal Risk AssessmeRiRA) decision by Ms. Sharon
Nester, PRRA Officer, dated November 2, 2005.

ISSUES

[2] The issues raised in this appicmacan be summarized as follows:

a) Did the PRRA Officer err in law by findirlgat the newly submitted
evidence was inadmissible by virtue of paragrap(d)lof the Act?

b) Did the PRRA Officer commit a patently ussenable error when
she concluded, in the alternative, that the eviddratd little weight?



C) Did the PRRA Officer err by not holding adning, pursuant to s.
113p) of the Act and s. 167 of thémmigration and Refugee
Protection Regulations SOR/2002-227 (the Regulations)?

[3] The answer to the first two quess$ is positive. It is not necessary to
answer the third questio@onsequently, the application for judicial revielhal be
allowed.

BACKGROUND

[4] The Applicant was born on Novemid®, 1968 in Lomé, Togo. He
participated as a member of an opposition politi@aty, CAR (Comité d’action pour
le renouveau).

[5] He arrived in Canada for the Wlovlouth Day Conference in Toronto on
July 21, 2002 and claimed refugee status after dbmference, from Winnipeg,
Manitoba, on August 8, 2002.

[6] The Applicant stated that he &zhfor his life not only because of his
political activities as a member of CAR but moredfically because he signed an
online petition on June 9, 2002, asking the inteonal community to impose
sanctions against the military regime of Togo. Applicant states that on that same
day, he received two menacing telephone calls. Aesalt, he fled his home without
notice to anyone, including his pregnant wife aodnid refuge in the home of Father
Paul Koumako, located in Aneho, about 45 km frormEo

[7] That night, the Applicant’'s wifgas beaten by men who came to their
home looking for the Applicant. She was hospitaliza the Centre Hospitalier
Universitaire de Tokoin-Lomé, from June 10 to 1802. She was again attacked on
August 21, 2002, when she was unable to disclosdnigband’s whereabouts. The
Applicant therefore believes that he cannot go acKogo because if those who
want him could beat his wife because they wanteibhgld of him, it meant that he
could be tortured or killed if they got him.

[8] The Applicant’s refugee claim wasard by teleconference in Calgary,
Alberta, on November 7, 2003 and a decision rejgdtis claim was rendered by Mr.
Michel Faure on February 13, 2004. The Board fotimat the Applicant lacked
credibility in that he fabricated his story aboug political activities. The Applicant
applied to the Federal Court for leave and judi@aiew of this decision. On June 25,
2004, the Court dismissed this application.

[9] On May 5, 2004, the Applicant neaal PRRA application in Winnipeg,
Manitoba, in which he makes reference to the radkdisarm to his life that he would
face if returned to Togo. The Applicant believeswmuld be visited with the same
treatment reserved for failed refugee claimants @mubnents of the military regime
who are forced to return to Togo. In particulare tApplicant's narrative draws
attention to the forced return of the soldier Kgabon March 11, 2004, after his
asylum application was rejected by the Netherlafddss soldier was met by the
regime’s police who tortured and threw him in pnisghere he has been denied visits
from representatives of a Human Rights organization



[10] In support of his PRRA applicatiadhe Applicant provided the following

documents:

a)

b)

d)

f)

“Brigade des Recherches - Convocation” @uenmons from the
Investigations Squad), dated December 15, 2003: na page
photocopy of the original document, requesting pinesence of the
Applicant’s mother, Madame Akouavi Amou, at a sfieaddress in
Lomé;

“Fiche d’ldentification Pour L'Arrestatiode L’Individu Recherché
Par La Brigade Des Recherches,” (Identificationdredor the Arrest
of the Wanted Individual by the Investigations St#juadated
December 26, 2003: a one-page photocopy of thenatigocument,
giving his personal/biographical information ance tteasons for his
arrest (raisons politiques);

“Avis de Recherche” (Wanted Notice), dataglgust 23, 2002: a
two-page photocopy of the original document whiantains the
names of 48 wanted persons. The Applicant’s nanoe 3lil) figures on
page two, along with his photograph (third rowrdhcolumn). The
public is asked to report these individuals whowaaated for political
reasons to the nearest police station. This WaNtdtte is under the
signature of “Le Chef du Centre de Traitement eRdeherche”;

The Identity Card of Assimou Laza: a phog of the original 1D
Card. Gendarme Laza, the cousin of Father Koumakdtee man who
allegedly assisted the Applicant in his departu@mf Lomé, was
responsible for locating, photocopying and forwagdihe first three
documents in the list of new evidence submittedthe PRRA
application;

The Bill of Lading from EMS, Ghana Post Gany Limited, for the
documents which were couriered to the Applicarphatocopy of the
original, which showed that the documents were tetite Applicant,
by Father Koumako on May 7, 200 (the last digingallegible);

An internet copy of a “Diastode” Articleated May 14, 2004: an
article about the imprisonment of a Togolese refugkimant, who
after being denied refugee status in the Netheslanmads deported to
Togo and put into jail. According to a relativetbe refugee claimant,
a visit to the detainee by a human rights orgaiumavas denied by the
authorities.

[11] The Applicant also submitted a PRRa&rative with the newly submitted
evidence, explaining why the documents were relewm how he had come to

obtain them.

Of particular importance to this casé¢he following passage, which

describes how he became aware of the “ldentifinaflecord for the Arrest” and the
“Wanted Notice”(p. 36 of the Tribunal Record):



En Février 2004, le pere Koumako m'informa que son
cousin Mr Laza, le gendarme, a trouvé des dossiers
troublants sur moi. Mr Laza a dit au Pére qu'iafeaut
pour faire la copie des dossiers. En Mai 2004, deeP
m'informa que Mr Laza a pu faire la copie et jedui
demande (sic) de me les envoyer. Le Pere m'a envoyé

[...]

[My own translation]

In February 2004, Father Koumako informed me that
his cousin Mr. Laza, the gendarme, had found
disturbing files on me. Mr. Laza told the Fatheatthe
would do everything [he could] to make a copy o th
files. In May 2004, the Father informed me that Mr.
Laza had made the cop(ies), and | asked him to send
them to me. The Father sent me: [the narrative goes
to describe the “Identification Record for the At
the “Wanted Notice” and Gendarme Laza’s “ldentity
Card.”]

[12] By letter dated November 2, 2005¢ tRRRA Officer notified the
Applicant that his PRRA application was rejectddislthis decision that forms the
basis of the present application for judicial rewie

DECISION UNDER REVIEW

[13] Under the section of her decisiontited “PRRA Analysis,” the PRRA
Officer noted that she was mandated to considey oel evidence that arose after
the rejection of the refugee claim or that was medsonably available or not
reasonably expected to have been presented bdfer&®efugee Protection Board
(RPD) before they rendered their negative decisiordune 25, 2004. Actually, the
decision was rendered on February 13, 2004.

[14] The PRRA Officer remarked that thRRA narrative was undated, and
then summarized its contents. Importantly, the abdnanslated portion of the
narrative describing the new evidence and explgihiow the Applicant had come to
receive it was omitted in the PRRA Officer's sumynar

The PRRA Officer described the new documents subdiby the Applicant and
concluded as follows:

1. The Wanted Notice of August 23, 2002, pated
the RPD hearing of November 7, 2003.

2. The Identification Record for the Arresated
December 26, 2003, pre-dated the RPD negative
decision on February 2004.



3. There was no evidence to support that these
documents could not have been reasonably made
available for submission by the applicanthe

time of the rejection of his refugee claim by the

RPD.

4. Given their importance, one would exped@t th
they would have been obtained and submittedhe¢o t
RPD.

5. Gendarme Laza could have sent them to the
Applicant via Father Koumako in time fibre
RPD Hearing.

[15] The PRRA Officer then reasoned thatn if these documents could have
been obtained within the parameters of paragraffal,1she would have afforded
them “little weight” in establishing that he is wad in Togo by the authorities,
because:

1. The photos in the Wanted Notice were ofyver
poor quality to  the extent of not being aldaliscern
the shape of the head or the facial featuresag not
possible to identify the applicant from this p#o

2. There was an error in the spelling of “Qelels
“Quelle” on the “ldentification Record forhé
Arrest;”

3. The “Identification Record for the Arres$’stated
on page one to be: #345BR/RY/03Y, while on the
“Summons from the Investigation Squad,” a hand
written “No. 4345” is written at the tay the

page.

[16] The PRRA Officer went on to considbe “Summons” document and
determined that this document also pre-dated th&r®® decision, and found that
there was no evidence to support that this docunventd not have been reasonably
available to the Applicant at the time of his redagclaim rejection. Furthermore, due
to an apparent inconsistency between the numbet-Wwatten at the top of the page
of the Summons document, and a number found ondedification Record of the
Arrest, the PRRA Officer accorded this documeritldiweight” in establishing that
the applicant is wanted in Togo by authorities.

[17] With respect to the Bill of Ladinthe PRRA Officer inferred from its

inclusion that “Father Paul [Koumako] is knowledgkeaas to how to send mail

quickly and therefore it is reasonable to expedct the could have sent these
documents to the Applicant before the RPD madeédtssion.”

[18] The PRRA Officer then considered tDé&astode” article. As it was dated
May 14, 2004 and “therefore was not reasonablyla@via to him before the rejection



of the Board in February 2004, [it] therefore metkis definition of new evidence
under A1134).” In examining the case of the refugee claimanfijed in the news
article, the PRRA Officer determined that the Apafit was not a person similarly
situated and stated as follows (p. 10 of the Trabirecord):

[...] The RPD found that he lacked credibility as a
member of the political party CAR. He has provised
further evidence to support this allegation.

[19] The failed refugee claimant in théicke on the other hand, became well
known before he left Togo, due to his “recalcitrbahaviour within the police force”
and also because he deserted his job.

[20] The PRRA Officer then canvassed aety of public news sources and
found that “the most recent publicly available @ride shows that on a balance of
probabilities, ordinary Togolese Citizen refugetumeees would not face harm and
that there would not be a serious possibility ttineé applicant would find himself
personally situated to be targeted by governmethioaities.”

[21] In assessing the general countryddamns, the PRRA Officer noted that
circumstances were improving in Togo, and the gowent had taken steps towards
guaranteeing free and fair elections. The Appli¢ed not provided any evidence that
he was in fact threatened as a result of his iremknt with a political party or would
be threatened merely because he is a returnederefug

PERTINENT LEGISLATION

[22] The process for accepting fresh emime during a PRRA application is set
out in section 113 of the Act. The relevant porsiar this section are as follows:

113 Consideration of an 113.1l est disposé de la
application for protection shalldemande comme il suit :
be as follows:

(a) an applicant whose claim

to refugee protection has beera) le demandeur d’asile
rejected may present only newdébouté ne peut présenter que
evidence that arose after the des éléments de preuve

rejection or was not survenus depuis le rejet ou qui
reasonably available, or that n’étaient alors pas
the applicant could not normalement accessibles ou,

reasonably have been expectedlils I'étaient, qu’il n’était pas

in the circumstances to have raisonnable, dans les

presented, at the time of the circonstances, de s’attendre a

rejection; ce qu’il les ait présentés au
moment du rejet;

(b) a hearing may be held if

the Minister, on the basis of b) une audience peut étre tenue

prescribed factors, is of the  si le ministre I'estime requis

opinion that a hearing is compte tenu des facteurs



required;[. . .]

[23]
Submissions

161. (1)A person applying for
protection may make written

réglementaires;

[.]

The applicable passages from Regriatinclude the following:

Observations

161. (1)Le demandeur peut
présenter des observations

submissions in support of theirécrites pour étayer sa demande

application and for that
purpose may be assisted, at
their own expense, by a
barrister or solicitor or other
counsel.

New evidence

(2) A person who makes
written submissions must

de protection et peut, a cette
fin, étre assisté, a ses frais, par
un avocat ou un autre conseil.

Nouveaux éléments de
preuve

(2) Il désigne, dans ses

identify the evidence presenteabservations écrites, les
that meets the requirements oféléments de preuve qui

paragraph 113(a) of the Act

satisfont aux exigences

and indicate how that evidenceprévues a l'alinéa 113a) de la

relates to them.

Hearing — prescribed
factors

167. For the purpose of

Loi et indique dans quelle
mesure ils s’appliguent dans
son cas.

Facteurs pour la tenue d’'une
audience

167. Pour I'application de

determining whether a hearingl'alinéa 113b) de la Loi, les

is required under paragraph
113(b) of the Act, the factors
are the following:

(a) whether there is evidence
that raises a serious issue of
the applicant's credibility and

facteurs ci-apres servent a
décider si la tenue d’une
audience est requise :

a) I'existence d’éléments de
preuve relatifs aux éléments
mentionnés aux articles 96 et

is related to the factors set out97 de la Loi qui soulévent une



in sections 96 and 97 of the  question importante en ce qui
Act; concerne la crédibilité du
demandeur,

b) I'importance de ces
éléments de preuve pour la
prise de la décision relative a
(b) whether the evidence is  la demande de protection;
central to the decision with
respect to the application for c¢) la question de savoir si ces
protection; and éléments de preuve, a supposer
gu’ils soient admis,
(c) whether the evidence, if  justifieraient que soit accordée
accepted, would justify la protection.
allowing the application for
protection.

ANALYSIS
Standard of Review

[24] This case deals with multiple issueach requiring a separate analysis of
the applicable standard of review within the cohteixka PRRA Officer's decision.
My colleague Justice Eleanor Dawson has consideregke involving several issues
and | defer to her excellent summarization of tlious standards of review at
paragraphs 23 and 24 of the decisioemirovic v. Canada (Minister of Citizenship

and Immigration), [2005] F.C.J. No. 1560 (T.D.), 2005 FC 1284, whgtate as
follows:

23  As to the appropriate standard of reviewbéo
applied to a decision of a PRRA officer, Kim v.
Canada (Minister of Citizenship and Immigration),
[2005] F.C.J. No. 540 (T.D.) at paragraph 19, Mr.
Justice Mosley, after conducting a pragmatic and
functional analysis, concluded that "the appropriat
standard of review for questions of fact shouldegelty

be patent unreasonableness, for questions of nhaxed
and fact, reasonableness simpliciter, and for ¢uest

of law, correctness". Mr. Justice Mosley also esddr
the finding of Mr. Justice Martineau iRigurado v.
Canada (Solicitor General), [2005] F.C.J. No. 458
(T.D.) at paragraph 51, that the appropriate stahdéa
review for the decision of a PRRA officer is
reasonableness simpliciter when the decision is
considered "globally and as a whole". This
jurisprudence was followed by Madam Justice Layden-



Stevenson iNadarajah v. Canada (Solicitor General),
[2005] F.C.J. No. 895 (T.D.) at paragraph 13. Hu t
reasons given by my colleagues, | accept this tarbe
accurate statement of the applicable standardvadwe

24 When applying the standard of review of
reasonableness simpliciter, a reviewing Court is to
inquire into whether the decision is supported by
reasons that are, in turn, supported by a proper
evidentiary basis. An unreasonable decision istbag

in the main, is not supported by reasons that tamds
up to a "somewhat probing examination”; the revigvi
court must be satisfied that the conclusions drérem

the evidence are logically valid. (S€ganada (Director

of Investigation and Research) v. Southam Inc., [1997]

1 S.C.R. 748 at paragraph 56). A decision will be
unreasonable "only if there is no line of analysithin

the given reasons that could reasonably lead itental
from the evidence before it to the conclusion aictwhit
arrived". (See: Law Society of New Brunswick v. Ryan,
[2003] 1 S.C.R. 247 at paragraph 55). A decisioly ma
satisfy the standard of review if supported by reabde
explanation, even if the explanation is not ond tha
reviewing court finds compelling.

[25] | shall refer then only briefly thhe@ applicable standard of review as |
address each of the issues.

1. Did the PRRA Officer err in law by finding that the newly submitted evidence
was inadmissible by virtue of paragraph 113(a) of the Act?

[26] The PRRA Officer was called uponimerpret paragraph 118(and
apply it to the fresh evidence submitted by the ligamt. As such, this is a question
of mixed law and fact; requiring a standard of eewviof reasonableness simpliciter. In
other words, | should not intervene in the impugdedision unless | am satisfied that
the conclusions of the PRRA Officer are logicalglig.

[27] Counsel for the Applicant arguestttiee conclusions of the PRRA Officer
were illogical and therefore invalid. In particyldre states that the evidence before
the officer was that the Applicant learned of thecuiments for the first time in
February 2004. The date of the negative Board meciwas February 13, 2004.
Therefore, the call in which the Applicant learnefl the documents was either
immediately before or immediately after the Boaetidion. Because the documents
were sent after the decision of the Refugee Piiote®ivision, the Applicant could
not possibly have submitted the documents in advahthe decision.

[28] Furthermore, given the closenesthefdate of the decision to the date of
the call, the statement of the PRRA Officer aba#spnable availability could not
have been directed to the Applicant. Obviouslythé Applicant learned of the
documents for the first time after the decision wesle, there was nothing he could



have done before the Board decision to make thaerdents available to the Board.
The PRRA Officer has therefore imposed a reasonabtestandard on someone else,
indeed on Father Koumako and Gendarme Laza anohnibie Applicant. The Officer
erred in law by using the test of reasonable abiiity to gauge the reasonableness of
the behaviour of third parties rather than the Aqapit.

[29] The Respondent is of the view thavas reasonable of the PRRA Officer
to expect that the Applicant would have soughtasimuch evidence as possible in
support of his claim from Father Koumako and Gemsaraza. The Applicant
presented no evidence at all to the PRRA officendiicate that he had advised Father
Paul or Gendarme Laza about his need for docunmeistigpport of his claim prior to
the RPD decision.

[30] Consequently, if there were evidetitat the Applicant had attempted to
obtain information in support of his claim from Rat Koumako and Gendarme Laza
prior to the RPD decision, then the documents cbalte been properly considered as
“new evidence.” However, having placed no evidewtaatsoever before the PRRA

Officer that he could not reasonably have obtaitmeddocuments prior to the RPD

decision, it was reasonable for the Officer to dode that the documents were not
“new evidence.”

[31] The Regulations impose an obligatiggon the Applicant to explain why
the evidence submitted with the PRRA applicatioalijes as “new evidence.” In his
Immigration Law and Practice, 2d ed. at p. 9-327, Lorne Waldman notes:

Subsection 161(2) of the Regulations requires that
person specify in his or her submissions which evig
meets the requirements of ss. 113(a) of the ActaAs
result, when the person makes submissions, heer sh
must also explain why the evidence adduced meets th
requirements of ss.113(a), i.e., why it is eithewn
evidence or evidence that could not have been
reasonably available, or evidence that the claimant
could not have been expected to adduce in the
circumstances of the case.

[32] Thus, a burden does exist for thepligant who chooses to submit new
evidence in a PRRA application. Although the Resleo argues that the Applicant
did not meet this burden, and thus the PRRA Offigas justified in dismissing the
evidence, | do naagree. The Applicant did make submissions as totiwlyevidence
was not available at the RPD hearing:

[My own translation]

In February 2004, Father Koumako informed me that
his cousin Mr. Laza, the gendarme, had found
disturbing files on me. Mr. Laza told the Fatheatthe
would do everything [he could] to make a copy o th
files. In May 2004, the Father informed me that Mr.
Laza had made the cop(ies), and | asked him to send



them to me. The Father sent me: [the narrative goes
to describe the “Identification Record for the Astrg
the “Wanted Notice” and Gendarme Laza's “ldentity
Card.”]

[33] The Applicant clearly states thaitiner he nor Father Koumako knew of
the documents until February 2004. Furthermor¢grnetfrom Father Koumako were
submitted by the claimant as part of his discloquaekage for the Board hearing.
Page 68 of the Tribunal Record indicates that desum#3 and #4 were letters from
the Father. Indeed, these letters were even meutiam the last paragraph of the
Board’s decision at page 66 of the Tribunal Record.

[34] Moreover, pages 68 and 69 of thebUmal Record indicate that the
Applicant submitted almost 40 documents to supperapplication for refugee status
at the RPD hearing, including hospital reports (oshoenting the attacks on his wife,
nephew and niece) his CAR identity card, an attiestafrom his friend who
introduced him to the party, confirming that he vea€AR party member, etc. The
Respondent’s argument on this issue would be mersupsive in a situation where
the Applicant had done little to produce corrobiogatevidence at the hearing, and
was truly using the PRRA process as another kickhat can for his refugee
determination.

[35] Here, the facts indicate that thepAgant was quite diligent in securing
information to support his refugee claim and onlybreitted the new evidence
because he learned about the existence of the dadsanoo late to bring it before the
RPD Board. Given the potential importance a PRRAigien can have and the
serious ramifications that can result from a negatiassessment, it seems
inappropriate to apply an extremely strict intetatien of paragraph 118) in order

to exclude evidence that might ground a persorasrcfor protection. That is why |
find that the conclusions of the PRRA Officer orstissue are reviewable.

2. Did the PRRA Officer commit a patently unreasonable error when she
concluded, in the alternative, that the evidence held little weight because they were
not credible?

[36] The applicable standard of revievihiis necessary fact based weighing of
the new documents is that of patent unreasonaldeimeover, the PRRA Officer
expressed reservations about the credibility ofeheew documents. Consequently,
this Court will not intervene unless | am satisfibadt based on the evidence before
her, it was open to the PRRA Officer to concludstae did. This point was reiterated
by my colleague, Justice Yvon PinardBiiquees v. Canada (Minister of Citizenship
and Immigration), 2004 FC 157, [2004] F.C.J. No. 205 (T.D.) (QLpatagraph 7:

The PRRA officer found, like the panel that preakde
her, that the applicants were not credible. The
evaluation of credibility is a question of fact atids
Court cannot substitute its decision for that & BFRRA
officer unless the applicant can show that the Sieci
was based on an erroneous finding of fact thahsie

in a perverse or capricious manner or without reder



the material before her (see paragraph 18.1(4f(theo
Federal Court Act, R.S.C. 1985, c. F-7). The PRRA
officer has specialised knowledge and the authdaty
assess the evidence as long as her inferencesotaire n
unreasonableAguebor v. Canada (M.E.I.) (1993), 160
N.R. 315 (F.C.A))) and her reasons are set outearc
and unmistakable termsHilo v. Canada (M.E.l.)
(1991), 15 Imm.L.R. (2d) 199 (F.C.A.)).

[37] Applied to the decision under revjeive PRRA Officer accorded little or
no weight to each of the three new documents becthesy were in essence not
credible. Counsel for the Applicant argues that thipatently unreasonable in that the
PRRA Officer, in the alternative, stated that of first two documents showing that
the Applicant was wanted by the authorities woutd dranted “little weight” in
establishing that the Applicant was wanted by thth@rities in Togo.

[38] Although the Officer put her findisgn terms of weight, in reality, this
was a credibility finding. The Wanted Notice (doamh# 1) has the name and photo
of the Applicant, and states that he and othersnarged for political reasons. The
Identification Record for the Arrest (document #2f the name of the Applicant, his
date of birth, his place of birth, the name of p@gents, his profession, and his place
of residence. It states that the person concersedainted for political reasons.
Finally, the Applicant argues that all the persomalormation found in the
Identification Record is consistent with the pemdomformation found in his PIF.
Thus, the possibility of the Identification Recardd the PIF referring to different
people is not realistic.

[39] The Respondent does not deal wiih dnestion except with respect to the
issue of the oral hearing. | find the PRRA Offisedismissal®f the documents are
somewhat superficial. | give here only two exampieshe “Identification Record for
the Arrest”, the Officer noted an error in the 8pglof the French word "Qu’elle"
instead of “Quelle". In another instance, the €fimentioned that the Identification
Record for Arrest started by "#345...", while oro#rer document provided by the
Applicant, it showed a handwritten and circled nemlof "No 4345". This
microscopic analysis is patently unreasonable.

3. Did the PRRA Officer err by not holding a hearing, pursuant to ss. 113(b) of the
Act and s. 167 of the Regulations?

[40] As the Court stated at paragraplv@va, it is not necessary to answer this
question.
[41] The Applicant proposes the followiggestion for certification:

Does the phrase "reasonably available" in section
113(1) of the Immigration and Refugee Protectiont Ac

113(a) mean reasonably available to the applicant
because of what the applicant could reasonably have
done or can it mean reasonably available to the



applicant or someone other than the applicant Isecau
of what someone other than the applicant could
reasonably have done?

[42] The Respondent is opposed to thefication of the question.

[43] The Court agrees with the Respondemen it argues that the question
does not transcend the interests of the immedateep to this litigation.



JUDGMENT
THE COURT ORDERS that

1. The application for judicial review ifoaved and the matter is sent
back to be re-determined before a different PRR#ceX.

2. No question is certified.

“Michel Beaudry”

Judge



