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Introduction

[1] This is a petition for judicial review of a demn by the respondent dated

17 December 2009, to refuse to treat submissiommeraa behalf of the Petitioner as
a fresh claim for asylum. The Petitioner seeks c&dn of that decision.

[2] At the outset of the hearing counsel for thatamer sought to lodge as a
production an extract from a country informatiopad on Nigeria dated 09 June
2009. Counsel for the respondent had no objectialiowed it to be added to the

Petitioner's inventory as 6/15 of process.



[3] Counsel for the petitioner advised that hismaigsions would relate only to the
petitioner's rights under article 8 of the Europ€amvention of Human Rights
("ECHR").

Factual Background

[4] The Petitioner entered the UK from Nigeria u1yJ2002 and claimed asylum on
the basis that his Christian beliefs and eventslying his family would lead to his
being persecuted in Nigeria. His date of birth8sA2igust 1977. The respondent
refused his claim. He appealed to an immigrati@gguwho refused his appeal.
Thereatfter, in December 2003 his solicitors wrotéhe respondent submitting that on
the basis of his circumstances at that time, reifoma the UK would violate his
rights under article 8 of ECHR. The respondentctejg that submission and detained
the petitioner in December 2003 with a view to rgaloBetween January and
September 2004 the petitioner was held in vari@tsrdion centres and in prison.
There was an attempt to deport him during thatogesvhich was unsuccessful. There
was controversy between petitioner and responaehieir averments about that
attempt; it is not necessary that the controveesgdtermined for the purposes of this
case. The fact is that after a disturbance atitperathe petitioner was not put on a
plane and was returned to custody. While in custbdypetitioner received visits

from members of a Christian Fellowship. He had hagalved with a similar
organisation in Nigeria, and had undertaken soairiirg in the priesthood in

Nigeria.

[5] In September 2004 the petitioner was admittebdil. He spent some months
living with a family in Ayrshire and then moved aoccommodation in Glasgow. The
members of the Christian Fellowship who visited Inincustody continued to offer

him friendship. The petitioner became an active tmemof St Michael's Church in



Parkhead, Glasgow. He acted as an assistant poids¢, becoming an Altar server,
and undertaking duties such as visiting sick parsrs. Many members of the
church valued his contribution to the life of tHeuocch community. He built up social
ties with members of the church, and he retainethkties with some of those who
had visited him when in custody.

[6] The petitioner completed an HNC course in bessnmanagement at a college in
Glasgow, and carried out part time study at Glasgonversity. He obtained
sponsorship to attend the International Christialiegge in Glasgow. He took up
football and trained and played regularly in an teualeague. He had friends both at
college and in the football team.

[7] After his release in 2004 the petitioner sougiedical advice and was referred by
his GP in 2005 to a clinical psychologist; he wasrsby doctors running a specialist
mental health service for asylum seekers in 2008 by a psychiatrist in 2007. He
was diagnosed as suffering from depression andtpashatic stress disorder,
relating to experiences both in Nigeria and sinmceiag in the U.K. The Petitioner
was treated by being prescribed an anti depredsiatxetine, from 2006 and
continuing at present. He also attended regularceli psychology sessions. His
clinical psychologist was of the view in Decemb862 that his being well supported
by his local church was a protective factor forrisntal health. She was concerned
that in absence of the sessions, the medicatiothensupport of the church, he would
be at significant risk of self harm.

The submissions madeto therespondent

[8] The petitioner's solicitors wrote to the resgent following the petitioner's
admission to bail in 2004, submitting a report whilcey claimed indicated that there

was a risk of persecution if the petitioner wasima¢d to Nigeria. The respondent



rejected that claim in 2006. The solicitors wrat€D07 intimating a fresh claim on
the basis that the petitioner's article 8 rightsilddoe violated by his being returned to
Nigeria, and in the course of 2007 submitted Isttérsupport from church members,
details of the petitioner's voluntary work with ttieurch and a letter from the clinical
psychologist stating that depression and post tagigratress disorder had been
diagnosed and were being treated with anti depnesséhe respondent replied in
November 2008 to the effect that he intended toyaaut a review and asked for a
copy of a letter from 2007 which had gone missiftte petitioner's solicitors replied
in December 2008 and received no reply; they wsetking clarification in April and
May 2009. In October 2009 the respondent replidtieceffect that the petitioner's
appeal rights were exhausted. The petitioner'sismis replied to the effect that he
awaited a reply to the fresh claim made in 2006ptamented by further information
provided in 2007. They sent, in December 2009jnfemation referred to above
from the clinical psychologist. The respondentiegpby letter of 17 December 2009,
to the effect that while it was accepted by th@oaslent that new material has been
lodged, he did not accept that the new materiaraiith that previously submitted
would create a realistic prospect of success beforew Immigration Judge. He
therefore refused the petitioner's claim.

The Submission for the petitioner

[9] Counsel argued that the respondent having aeddpat he was presented with
new material, he had in terms of the ImmigrationeRyparagraph 353 to consider if
the new material, taken with the material which badn previously considered,
created a realistic prospect of success beforevdmenigration Judge. He argued that
the respondent had erred in holding that therenma®alistic prospect of success

because in so doing he failed to take accounteop#iitioner's health and



consequences to him if removed from UK. He argheati the decision to remove the
petitioner was not proportionate.
[10] The claim on behalf of the petitioner was lghselely on his article 8 rights.
Counsel referred to the caseRalzgar v Secretary of State for the Home Department
(2004) 2 AC 368 and to Lord Bingham's speech agraph 17. His Lordship set out
five questions which a court must ask itself if ceral is resisted in reliance on article
8. Counsel submitted that the first four questiaosild in this case be answered in
the affirmative but that the fifth question shobkelanswered in the negative. Thus he
argued that it was not proportionate to removepgtéeioner in light of all of the
circumstances. He referred to paragraph 20 ofdheesase, where his Lordship said.
"The answering of question 5 ....must always ingdhe striking of a fair
balance between the rights of the individual ardititerests of the community
which is inherent in the whole of the ConventioheTBeverity and
consequences of the interference will call for tdrassessment at this
stage....... Decisions taken pursuant to the laageration of immigration
control will be proportionate in all save a smalhority of exceptional cases,
identifiable only on a case by case basis."
[11] He referred to the case ldtiang v Secretary of State for the Home Department
(2007) AC 167 and to Lord Bingham's speech at papdg20 where his Lordship
clarified that there is no test of exceptionalitgigh must be met, while it is expected
that few cases will arise where it is found remasailot proportionate. Counsel
argued that this was one of those few cases.
[12] Counsel based his argument on the petitiomegdical status and the
respondent’s treatment of the country informateport, arguing that he had not

given proper weight to what was said about thelalbdity or otherwise of treatment.



In page 5 of the letter of 17 December 2009 thpaedent noted that the report at
paragraph 28.20 stated that all psychiatric illeesscluding depression and post
traumatic stress disorder, can be dealt with irpitals in Nigeria. Drugs including
Fluoxetine are available and if a patient couldp®y for treatment he would be
referred to a Social Welfare Unit, which might idesto make arrangements to make
funds available. Counsel argued that nothing haah Isaid about paragraph 28.19 of
the same document which states that relativelydemtres have trained staff and
equipment to implement primary health care. Thussel argued that the respondent
had decided that an Immigration Judge would demdefuse to overturn the decision
to remove the petitioner to Nigeria in face of imf@tion which showed that he might
not be able to get the treatment necessary fankrgal health. Such a decision
showed that the respondent had not consideredalbade to be struck between the
need to maintain immigration control and the pagdiytvery serious consequences
for the petitioner. The respondent had materiabtgehim which he had ignored in
deciding that there exists an adequate regime émtah health in Nigeria.

[13] Counsel argued that a further matter which toaloe taken into account was that
of delay. He argued that the petitioner's claimeuratticle 8 had been outstanding
since 2006 and during that time the solicitors patforward information but no
decision had been made. He said delay had causpualice and referred to the case
of EB(Kosovo) v Secretary of State (2009) 1 AC 1159 and the speech of

Lord Bingham at page 1189 D/G. There his Lordskiposit three ways in which
delay may be relevant. Counsel argued that thieviias relevant in the current case as
the petitioner had developed closer links withe¢benmunity by his continued
involvement with the church, and his education. Shis private life in the UK had

become more deep rooted. While the petitioner loadirtued to live in UK his sense



of impermanence began to fade, although it wag &lean his medical condition that
he was troubled by not having permission to stéwuslcounsel argued that the second
way in which Lord Bingham found delay to be relevapplied. As for the third,
counsel did not argue that there was a particidesgn to whom the petitioner should
be compared but he did seek to argue that the dedayunreasonable and that it
therefore had a bearing on the proportionalityeshoval. Counsel argued that the
petitioner had an increasing feeling that the autiles, having tried unsuccessfully to
remove him, and his still being present years |aiteyant that they were less likely to
try again to remove him.
Submissionsfor the respondent
[14] Counsel moved me to sustain the third pleawand refuse the order sought.
He made submissions on the following matters:-

a. The scope of court's jurisdiction

b. Whether any error was identified in the respondedgtision making on the

issue of health
c. Whether any error was identified in the respondedgtision making on the
issue of delay

[15] Counsel accepted that the respondent had firesented with new material after
decisions on asylum and on ECHR claims had beem naaxll submitted that the
respondent had made clear in his letter of 17 Deeer2009 that he recognised that.
The respondent had dealt with the new materiay farid had come to a decision in
terms of paragraph 353 to which he was entitletbtoe. Counsel referred to the case
of WM (DRC) v Secretary of Sate for the Home Department (2007) Imm AR 337 as
an authoritative exposition of the correct proceduarsuch a situation. He noted

Lord Justice Buxton's opinion at paragraphs 6 taCunsel argued that in a fresh



claim case, the task under paragraph 353 for g$yorelent is to consider the new
material along with the old. He must decide if tleev material is in fact new; if so he
must decide if it is significantly different frorne old material. If it is, then he must
consider if it, taken along with the previously smered material, creates a realistic
prospect of success in a further claim before amifgration Judge. The respondent
should apply anxious scrutiny in deciding the guestf what the immigration judge
would do.

[16] Counsel argued that in the present case gmorelent had accepted that there
was new material and had then considered it cdyefiihe court had power to review
his decision if his decision making was irratiorialthis case the decision letter
showed that there had been no irrationality inddeision making. The letter when
read as a whole showed that the respondent hadleoss all that was relevant and
had not considered anything which was irrelevaethied applied anxious scrutiny to
the assertions made. In the letter he had expldirsedecision fully.

[17] The respondent began by setting out the imatigm history. No issue arose
about any of that as the challenge now taken watersalely on the article 8 right to
private life. When the petitioner had applied if©D8Qo be allowed to remain he had
cited violations of rights protected by articles3Zand 8 and respondent had
considered all of them. The petitioner had clairtted his mental health was such as
to preclude his removal and the respondent hadaenes! all that that been said
about that. The respondent had noted the courfsynmation report of June 2009,
from which he had deduced that adequate medichtient for the petitioner's
conditions was available in Nigeria and that heiththe cost of necessary
medication may be available. In the letter he refitto paragraph 28.00 and

paragraph 28.20. The respondent decided that dmewgration Judge was likely to



find that the petitioner suffered from post trauimatress disorder and from
depression, but that he could continue treatmerthfsse conditions in Nigeria.
Counsel submitted that there was no internal insterscy between 28 .19 and 28. 20
of the country information report, as one paragnagberred to hospital care and the
other to primary care. In any event, paragraph@&zgaing the one to which the
respondent had made explicit reference, was regptater in date than the report
referred to in 28.19. Therefore the respondentideddre him material from which he
was entitled to infer that there were sufficientdneal facilities for treatment to
continue.

[18] Counsel argued that in page 6 of the letterrdspondent considered the claim
under article 8, having rejected claims under ¢i@ and 3. He came to the
conclusion that an Immigration Judge would finc tha& petitioner had established a
private life around his church, sport, and educatithe respondent found that the
Immigration Judge was likely to find that he codkelvelop a similar network in
Nigeria, and that he could maintain friendshipswpeople in UK from overseas. In
considering proportionality, the respondent notet the petitioner could build up
friendships in Nigeria, and that his private lifeUK had been built up during time
when he knew that he was liable to be removed ttwrUK. He therefore concluded
that any detriment to the petitioner's private tlid not outweigh the need to maintain
fair and effective immigration control.

[19] The respondent considered the effect of deldys letter. He acknowledged that
representations made on behalf of the petition@0DV were not considered until
2009. He found that the delay was not exceptidndight of the history of refusal of
claims and of attempted removal, the petitioneldoot have gained the impression

that leave to remain was likely to be granted.



[20] Thus counsel argued that the petitioner didmeet the high test set out in
Razgar v Secretary of Sate for the Home Department (2004) 2 AC 368. Nor did he
meet the test iEB (Kosovo) v Secretary of Sate for the Home Department (2009)

1AC 1159. The applicant in that case was a youegager and therefore in a
different position from the petitioner.

[21] Counsel argued that a decision to remove ldlfound to be disproportionate in
only a small number of cases, as the need to niaimanigration control is weighty.
[22] In a short reply counsel reminded me thateffect of delay is in the issue, and
argued that it could be perverse to say that thiéqreer's private life could continue
overseas.

Discussion

[23] The question before the court was correctgnidied in the written pleadings

and by counsel at the oral hearing. This is a casdich the respondent had to
consider what the outcome of a new hearing befodenaigration Judge would be
likely to be, in which all of the information puefore the respondent by the petitioner
was carefully considered, using anxious scrutirhe fistory showed that the
petitioner's claim for asylum as a refugee wassedusome time ago and was no
longer under consideration; rather the petitionadena new claim based on his rights
under ECHR, and it was argued before me only om#sés of his right to private life
under article 8. In my opinion counsel was cortecppreciate that the claims under
article 2 or article 3 of ECHR which were made amrespondence would not succeed
and that article 8 was the only article which migfiord relief to the petitioner.

Article 2 protects the right to life. There is naggestion in this case that the

petitioner's right to life would be breached by g remaining in this country.



Article 3 prohibits torture, inhuman or degradingatment or punishment. In my
opinion this article will not be breached if thespendent's decision is maintained.
[24] Article 8 is in the following terms:

"(1) Everyone has the right to respect for his fgrand private life, his home and his

correspondence.

(2) There shall be no interference by a public axityr with exercise of his right
except such as in accordance with law and is napegsa democratic society
in the interests of national security, public safet the economic well being
of the country, for the prevention of disorder ame, for the protection of
health or morals or for the protection of the rggahd freedoms of others."

[25] Therefore this article does not prohibit exgoh from UK of a person who has

been living in this country, whether lawfully ortndhe fact that private life will be

disrupted is not determinative of the questiomvilt be lawful to disrupt private life if
the decision is taken lawfully, it pursues onehs &ims set out in article 8(2) and it is
proportionate to the reason for it.

[26] In considering whether the disruption of tregiponer's private life which is it

recognised would occur is justified, it is relevemtonsider the reason for his not

having permission to stay, the extent of his tigh WK, and whether there are real
obstacles to his developing private life elsewhere.

[27] In this case the petitioner's claims of peusen should he return to Nigeria have

already been the subject of consideration and hat/been made out. His ties with

UK are established. The respondent does not semigte that he has not made ties

with friends in UK, nor is it disputed that manytbbse friends have written on his

behalf explaining the useful work he has carrietliothe church.



[28] The petitioner's case before me concentratekdi® mental health and the
assertion was that the respondent had reachedclusmm that his mental health
could be treated in Nigeria despite there beingams for such a conclusion in the
information before him. | do not agree with thaanh of the view that the country
information report did indicate in the most up adelreport referred to that treatment
is available. | do not accept that the respondadtfhiled to read the report properly
or that he had come to an unwarranted decisioh on i

[29] It was also argued that the private life buiit could not be continued from
overseas and that the petitioner would find itidiflt to build up his private life again.
While | accept that the petitioner may not fineédsy to make friends due to his
depression and post traumatic stress disorderdIthat he has built up most of his
private life in UK through the church and his wdok it. While it is obvious that he
will not be involved with the same people if he aseave, | accept counsel's
argument that he should be able to build up cositaatl friendships within the church
elsewhere. | accept that while he is not in goaalthehe has shown that he is fit
enough to assist in church and to interact witleogeople. | accept that he will be
able to do so elsewhere, and that some writteracomtith those he has met in UK
can be maintained.

[30] The petitioner also relied on the effect ofage In my opinion the delay in this
case is regrettable and | accept that any persthreiposition of the petitioner will
feel more disappointed by an adverse decisionathgelr it takes to make it. | do not
accept however that the delay in this case is aadb render the decision
disproportionate. Counsel was correct to pointtbat the petitioner has always
known that this removal may be ordered. The respoindid nothing to suggest that

he may change in his thinking. His failure to regpat all in 2007 and 2008 is not so



unusual or so lengthy as to suggest that he abartdsistance. The petitioner's age
places him in a different position from the petigo inEB (Kosovo) who was only in
his teens throughout the process.

[31] In my opinion refusal to the petitioner of l@pplication to remain in this country
will have an effect on his private life. | accepat the respondent had material before
him indicating that the treatment needed for th#ipaer's mental illness would be
obtained in Nigeria. Further | accept that thetmeter should be able to develop a
private life in Nigeria, and to continue to maimtéiies to friends in this country from
overseas. Therefore while | accept that therebeilan effect on the petitioner's
private life, the need to maintain effective imnaigon control outweighs that effect
and so the decision to refuse such permission skx® to me to be a proportionate
decision.

[32] | am therefore of the view that this caseas in the category of cases described
by Lord Bingham in paragraph 20 Rézgar. The decision to refuse the claim does
not breach the petitioner's rights under ECHR laricand is therefore one which the
respondent was entitled to reach.

[33] I will therefore sustain the third plea in ldar the respondent and dismiss the

petition. | was not addressed on expenses.



