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Lord Justice Ward:

1. This is an appeal against the determination of geded
Immigration Judge Barton, promulgated on 1 Septer2be8, dismissing the
appellant's appeal on human rights grounds agadinst decision of the
Secretary of State for the Home Department to rentle appellant to Nigeria
as an illegal immigrant.

2. The history fills me with such despair at the manmewhich the system
operates that the preservation of my equanimitybgioty demands that |
should ignore it, but | steel myself to give a suanynat least.

3. The appellant is a single man born in Nigeria orABfust 1982. More of his
background in a moment. He left Nigeria on 9 A@0GI00 bound for Dublin,
where he visited his sister who lived there. Fidublin he slipped across the
channel into the United Kingdom on 20 April 2000order to join his mother,
his stepfather and three other siblings. He hadatid visa for this visit. He
was then still a child, then aged 17 years and Bthso On 23 August 2000,
whilst still a minor, he applied for leave to reman the United Kingdom
under the regularisation of overstayers’ schemé,obeourse he was not an
overstayer, he was an illegal entrant. And sositndo surprise that his
application was refused.

4. Perhaps it is also no surprise, but it is stillggalepressing, that it took the
Secretary of State nearly four years until 29 Apii04 to reach that
momentous decision. What, one wonders, do thewitio their time? The
appellant had a right of appeal and he exercisedaiming that his removal
would breach his human rights guarantee under I&r8cand Article 8 of the
European Convention on Human Rights. That appeal eard a year later
and on her determination promulgated on 18 May 2008rs Malins, the
immigration judge, dismissed the appeal under Farticbut allowed it under
Article 8, finding that:

“...despite the appellant’s illegal entry into the UK
his case can fairly be judged as being ‘truly
exceptional’ so as to render his removal to Nigeria
for the temporary purpose of lodging a student
application for leave to enter; disproportionate”

And so she found the case to be exceptional amed his appeal on
Article 8 grounds.

5. The Secretary of State was not best pleased wahdicision, and she or he
(whoever it was at the time) sought reconsideratamal so another year went
by until, on 8 September 2006, an immigration appaael presided over by
Senior Immigration Judge Storey concluded that Igmation Judge Malins
had made a material error of law, and they condutiat the appellant’s case
was not truly exceptional.
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That led the appellant to seek permission fromQbert of Appeal, which was
granted, and the appeal was compromised and byewbribe case was
remitted. But, as those of you who are listeniagetully could probably
predict, | have to tell you that another year weyntbefore that was finally
decided on 11 June by Senior Immigration Judge, Gtho ruled that a
second-stage reconsideration was necessary. It that secondary
consideration that was conducted by Immigratiorg@éu@arton in August
2008.

So you can see why | am somewhat despairing. Alsirmpplication made
over eight years ago is still not resolved. Ifallew the appeal | suppose nine
years will pass before we get that decision, stilip@ny further appeals to
this court; and | ask, rhetorically, is this thewta run a whelk store?

But now for some more of the background. | havieadjoof that off my chest;
let me deal with the appellant’s position.

The family story is this. The appellant's mothame to the United Kingdom
in 1968 to join her late husband and she stayed mmergularly until 1977.

During that time she and her husband had four amnld All of them are
therefore British citizens because they took thenality of their father in the
country of their birth. In 1977 the family movedadk to Nigeria.

Unfortunately father died and the appellant's mothvas in a powerless
position, being the breadwinner for this family with limited ability to earn

a living for herself in that country.

The appellant was born, as | have said, in Nigerid 982, in somewhat
exceptional circumstances. His father is the mtthather-in-law and that
has been an embarrassment for this young man ® wadp. In time, when
the appellant was seven years’ old, his mother cdmek to the
United Kingdom to work here and better be ableujgpsrt the family. In the
result, his big sisters took their turns to looteahim and, in effect, to act as
surrogate mother for him. One by one the girlsemvgrown up, left and came
back to England to establish lives for themselrese passing on the quasi-
maternal responsibilities to the next sister; aadsister number one left in
1992; number two left in 1994, and number three ief1996 to live in
Ireland.

At the age of 14 this unfortunate young man waseqaawith a family friend
in an expectation, no doubt, that it would be terapostay and that he could
join the rest of the family in the United Kingdoimjt life is not as simple as
that; certainly not for this family. Mother’s imgration position was at that
stage wholly uncertain. She had come in as aovidiut she, in time,
remarried; and, on her presence here with her Imgsbracourt, | hope, and
assume, happily married to a gentleman who hassBrittizenship. In time
therefore she was given indefinite leave to renaaid has since been granted
citizenship of the United Kingdom.

The curious position, therefore, is that this fgmi and | have not mentioned
the brother who is also in the country -- are ndvBatish citizens, all with a
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right to live here; all living here apart from tbhkild, Ivie, who lives in Dublin,
and he is the exception.

It is hardly a surprise that he wanted to join fdraily, and thus, at the age of
just under 18, arrived in Dublin, and then, as Vehaescribed, became an
illegal entrant by entering the country from DubliSince then he has applied
himself industriously by taking a degree in bussnestudy courses at
Lewisham College. He did another course at SouthvZollege and was

given an unconditional place at the Kingston Upbtiames University for a

three-year degree course in Computing with Busingssmagement. He

deferred the start of that course because of hsettlad immigration status,

but entered the course after HHJ Malins had fowniis favour in 2005. And

so the current position is that he has, apparenttcessfully, completed the
first two years of that three-year course, andpating to the judgment under
consideration, is likely to graduate in June 20@peaking for myself, | hope
he is successful in that endeavour; it may bedhstlhe deserves.

14.0n the reconsideration Immigration Judge Bartoreaded himself, after a

review of the Senior Immigration Judge’s determomtthat the scope of his
second reconsideration was limited to carrying aftesh the Article 8

balancing exercise. As he said in paragraph 6ifuidgment “(1) From a

starting point of the foregoing facts as found;datmey were 1) that the
appellant was an illegal entrant; 2) that he hadbsished family life in the

United Kingdom; and 3) that he is a fit, healthyugg man. And those
findings made by Immigration Judge Malins were presd. So that was the
starting point. The second stage was:

“after making additional findings of fact regarding

(a) whether the Appellant could pursue his studies
in Nigeria, and enjoy hiprivate life there in all its
essential respects;

(b) whether the Appellant could enjoyfamily life
with his mother and siblings in Nigeria, either by
returning there permanently, or by way of visits by
them to him or he to them; and

(c) after assessing the degree of dependency of the
Appellant on his mother”

15.The immigration judge went on to make a seriesimdifgs. Firstly, with

regard to progressing his education in Nigeria,jtldge felt that, although the
quality of education there has slipped in recemies and is certainly not as
good as it is here, and although there was a prollgh “cults”, because | do
not really understand what is meant by the word, thay seem to operate
potentially disadvantageously to a student like #ppellant. Notwithstanding
those problems, the finding was set out in pardgip of the judgment as
follows:



“The Appellant has not established that on a baanc
of probabilities he could not study in Nigeria,
although it is accepted that standards may notsbe a
high as in the UK and it may well take longer to
graduate. It is purely speculative that he may fal
foul of one or other of the student cults. The
Appellant’'s UK relatives have sufficient resources
to maintain the Appellant in the far more expensive
environment of the UK and | find that on a balance
of probabilities they would be able to do so in
Nigeria and to make reasonable provision for
completion of his education there. In regard ® hi
private life generally, it has not been shown tat
would be unable to make out there; he could
anticipate financial support from the UK, just as
was the case up until 2000.”

16.So the judge addressed the second question: @eudshjoy family life with
his mother and siblings in Nigeria either by all thiem returning there
permanently or by way of visits by them to him ertb them? His conclusion
on that was that clearly it would not be practieafar all the family to return
to Nigeria to return to enjoy a full associatioeri with the appellant, because
everybody is settled and led their lives elsewhere.

17.He then went on to say at the end of paragraph 41:

“Although the family is said to be a close unitttha
feels the need to be together, it appears thatpd]

[] [the two older sisters] have established
independent lives. Even more poignantly, Ivie has
moved to live in the Republic of Ireland. It hast n
been explained why the Appellant’'s position is
different, making it necessary for him to live irs h
mother’s household at the age of 25 and continuing
there. Furthermore, this is a family that has know
a good deal of separation, starting with [K] [thet
the mother] moving to the UK in 1989. As is
evidently the case for lvie, it would be possitbe f
the Appellant to live in another country and to
maintain family life despite the distance, justshe
must do. Visits between family members and
telephone contact could maintain family ties, albei
obviously not so closely.”

18.Then the judge asked the third question: Whatesdiegree of dependency of
the appellant on his mother? And his conclusion that the evidence was he
had not worked at all and so he has been fullynfirly supported by his
mother and his siblings whilst pursuing his edwrain this country. As for
emotional dependents:



“there is an assertion that the family are morentha
usually interdependent, though this has not been
fleshed-out or explained, beyond saying that
[mother] has feelings of guilt about having leftr he
son in Nigeria at a young age and needs to make it
up to him now. For his part [the judge continued],
the Appellant must have become (by reason of
events) an independent person from young. He has
proven to be sufficiently well-adjusted to have
adapted first to circumstances in Nigeria and now i
the UK has completed his school education and
since then has followed successfully several years
of higher education. He has now had the benefit of
living for more than 8 adult years with his motirer

the UK and he is 25. There is no good reason to
suppose that (any more than his siblings) he is
going to continue for ever to remain part of the
mother’s household”

19.Having made various findings to answer the threestijans that he posed, he
turned to the question of proportionality. He dmt underrate the importance
of the public interest in the regulation of immigoa policy by the
respondent, the Secretary of State, but he pomtéedhat the fact that he was
an illegal entrant detracted substantially from strength of his position, and
pointed out that all of his private life and themily life that has been
furthered here by strengthening the family ties Ieen in the full knowledge
of everybody that he had entered illegally and tiatwould be required to
leave again if he could not gain legitimate status.

20.He held that he clearly has a private as well agrily life in the

United Kingdom. A central plank of the form of yate life is the education
he has been receiving here, but the immigratioggucbuld not and did not
accept the argument on his behalf, that he had lsomgained an eligibility
to study in higher education; and so he could rastehapplied for leave to
enter as a student; he could not have succeedeatéo under paragraph 298
of the Immigration Rules because he was an illegaligrant and because his
mother had not settled status at the time of hiwalr he could not have
succeeded under paragraph 317(1)F, which dealsdefiendents on siblings,
because he would have needed to establish he wiag alone in the most
exceptional financial circumstances, wholly and mhaidependent on the
sibling sponsoring him.

21.He dealt with delay, which at one stage Mr Adlehovappears for him today,
was seeking permission to appeal, but the effettiefudgment on delay was,
as | have read it, that, far be it from him beimgadvantaged by the delay, he
has made full use of the opportunity in which tgogna closer family
relationship and to enjoy the benefit of his freli@tion in this country and
he has not shown that the delay has caused hirdetrignent.

22.So0 to his conclusion expressed in paragraph 48:



“And so | ask myself, taking all of the foregoiny i
the round, is this a case in which the interference
with private and family life ‘...is..necessary in a
democratic society in the interests of national
security, public safety or economic well-being of
the country, for the prevention of disorder or @&jm
for the protection of health or morals, or for the
protection of the rights and freedom of othersd an
‘if so, is such interference proportionate to the
legitimate public ends sought to be achieved?’ |
conclude that these questions should both be
properly answered in the affirmative. The
Appellant's family and private interests cannot, on
the full facts, displace the public interest. BRtes

life has been developed and pursued entirely in the
knowledge of this precarious immigration position.
Further education in the UK has been a key element
of this, but he can legitimately only expect to
benefit from this if he can meet the immigration
rules governing study by overseas students,
otherwise he will need to continue his study in
Nigeria, or elsewhere. It is far from the caset tha
his family life would be abrogated by the decision,
rather it would be reduced back to a similar leweel
that which he had when he lived in Nigeria. He is
now a mature man of 25, an age at which most men
have, or are moving to, an independent life from
their parents and adult siblings -- as indeed the
Appellant’s siblings appear to have done, withrthei
own households and commitments and with Ivie
living away from the others in the
Republic of Ireland.  His mother has not been
shown to be significantly dependent upon the
Appellant and she can avail herself of the help of
her other children, since none of the household
chores are uniquely the preserve of the Appellant
and [A] (a nurse) would clearly be the best platwed
help her with her medication needs. This is not a
deportation case with the resulting restriction on
future movement, but rather simple removal is in
prospect. Family life can continue through
telephone calls, correspondence, e-mails and
personal visits, just as has been said to have been
the case in the past.”

As aresult, as | have indicated, the appeal wasidsed.

23.Hooper LJ granted permission to appeal on one graumty. It centres upon
the penultimate sentence of the conclusion | hage jead. This is not a



deportation case with resulting restriction on fatumovement, but rather
simple removal is in prospect. Reading back, ooelevimagine that there

was therefore no handicap to his applying to coagk lbo this country for one
purpose or reason or at some time or another.itBuass been pointed out that
that wholly fails to take into account immigratiorle 320, which is to this

effect:

“Grounds on which entry clearance or leave to enter
the United Kingdom is to be refused”

| omit 1 to 7A and | quote 7B:

“subject to paragraph 320(7C), where the applicant
has previously breached the UK's immigration laws
by:

(c) being an lllegal Entrant [...]
unless the applicant:

(i) left the UK voluntarily, not at the expense
(directly or indirectly) of the Secretary of State,
more than 12 months ago;

(iv) left the UK voluntarily, at the expense (ditigc
or indirectly) of the Secretary of State, more tfan
years ago, or

(v) was removed or deported from the UK more
than 10 years ago.”

24. Although there was some uncertainty expressed abeugffect of that rule,
Mr Adler | think now does accept that its effectnis more than this. If he
goes voluntarily -- and that is not at the expeokthe Secretary of State --
then 12 months will have to pass before he canyajmpl permission to get
back here. If he leaves voluntarily -- but the i8&ry of State has to pay for
it -- then he has to wait five years before he apply. If he is removed or
deported, then he will not be allowed back foryears. It is agreed that if he
applies and is refused he can raise human riglgisnants to contest that
refusal.

25.The Secretary of State does not challenge thaastavmisdirection on the part
of Immigration Judge Barton to have failed to dirattention to Rule 320 of
the Immigration Rules. | should have pointed obatt Rule 320(7C)
disapplies the rule | have been describing, wheeeapplicant is an individual
under the age of 18 at the time of his most rebeséch of the immigration
laws, but it is common ground that his entry hera tontinuing breach and so
that escape clause does not avail him.



26.The issue that has been argued before us is whatmet the failure to apply
that rule amounts to a material or immaterial nmesttion, and Mr Patel for
the Secretary of State has submitted that it is atenal because no self-
respecting immigration judge properly directing betf on a remittal of the
case for further consideration could come to amgiotonclusion but that he
should be sent back. That would be the inevitabsailt, submits Mr Patel,
because there is a finding which | have read theafamily can pay for his air
fare back to Nigeria. Whether he goes voluntasilynot is a matter for him,
and if he does not he can hardly complain, so tleen® obstacle to his going
voluntarily and at his own expense. He can theayaqt the end of 12 months
for permission to get back, albeit on a restrictesitor’'s visa limited to six
months, and that, submits Mr Patel, amounts tofiecte/e hardship.

27.Mr Adler says that the matter of expense is nat ¢hear cut, and the effect is
not quite as simple as that. Mr Adler submits ,tlga¢en his track record,
there is at least a risk that the immigration arities will refuse permission to
enter because they simply would not believe th#teatnd of a six-month stay
he would be willing to go home. His record spetkthe contrary. He would
thus be required to apply again, appeal agairgiebn Article 8 grounds; but
with his position, if not similar to how it is nowit, is immeasurably weaker,
because, being in Nigeria for the past periodragtithe ties would obviously
be immeasurably less strong than they are at presen

28.In my judgment this was a material misdirectioram not myself in a position
to be able confidently to decide that this rule ldawt have a material impact
on the eventual decision. There are many matbatsseem to me need to be
taken into account. The immigration judge was diotcting his mind to the
costs of a return to Nigeria or the cost of flyibgck to this country; those
matters would need to be looked at. The wholenfired position of the
family needs to be explored to see whether this i®elve-month case or a
five-year case. It may not be a difficult concusto reach, but it is still why
| would rather the immigration judge took than thahould have to rule upon
it.

29.Then there is the position of the appellant in Kege It largely depends upon
when he has to go; whether before or after the tetop of his
Kingston degree; whether he goes back to resunagestin Nigeria; or, with
the advantage of his degree, to take up employmaedtthen, as an employed
man, does he come back here for six months eveay?yeHow does that
impact upon his employment, or does he come balkfonthe period of his
leave? What job will he have? How will he be ablafford it? How will the
family be able to afford it? What is the reality, other words, of a real
enjoyment of family life by face-to-face contactthvihis mother and his
siblings?

30.Then there is for me the completely speculativatiposof the success of his
application. Will he be rejected because of haskrrecord? If so, what will
be the prospects of his Article 8 appeal, assuntiag that appeal is to be
launched at some time 12 months or more -- at [Eashonths but probably
much longer -- after his removal voluntarily froiig country? | am not in a



position to judge those matters. They are matftarshe expert tribunal and
they are material to the ultimate enquiry whether n@t it would be
proportionate to send him back today, and theyiraportant matters that, in
my judgment, need consideration. So | would altbes appeal and remit the
matter back for reconsideration of the positiorvihg regard to Rule 320 of
the Immigration Rules.

31.There was debate as to the terms upon which theenstould be remitted.
Mr Adler valiantly sought to submit that it sholdé remitted on the basis of
HHJ Malins’ findings, especially those with regaodhis relationship with his
mother and the siblings, who were in the view of HWalins clearly
unusually close to him.

32.In my view, the matter must be remitted for recdasition on the basis of
Immigration Judge Barton’s decision. If he wronghysapplied facts found
by HHJ Malins, the time to complain about that hasy passed. It is not
possible for us to extend the ambit of this apgmsahbllowing, in effect, an
appeal against the ruling of Immigration Judge Gilbr of
Immigration Judge Barton on different grounds frdhose permitted by
Hooper LJ, who limited the appeal to this singleuyrd and a single ground
only. So the matter must go back for reconsidemabf the decision of
HHJ Barton having regard to his failure to addiReke 320.

Lord Justice Rix:
33.1 agree.
Lord Justice Moore-Bick:

34.1 also agree.

Order: Appeal allowed



