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CACV138/2009

IN THE HIGH COURT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION
COURT OF APPEAL
CIVIL APPEAL NO. 138 OF 2009
(ON APPEAL FROM HCAL NO. 77 OF 2008)

BETWEEN
UBAMAKA EDWARD WILSON Applicant

and

THE SECRETARY FOR SECURITY  *1Respondent
THE DIRECTOR OF IMMIGRATION ¥ Respondent

Before : Hon Stock VP, Andrew Cheung and Fok JJonrt
Dates of Hearing : 11 and 12 October 2010
Date of Handing Down Judgment : 19 November 2010

Hon Stock VP :

1. | have had the advantage of reading in draffjudgment of

Fok J. | agree with it and with the orders whiehgnoposes.

2. His judgment includes an analysis of the phtfaseapplied to
Hong Kong” as used in article 39 of the Basic Lawv,analysis which is

perhaps overdue since the phrase has periodicadly the subject of some
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misunderstanding by advocates and in this casee thes been an attempt
further to limit its meaning. | wish to add a walout the issue because

it is one that now deserves some emphasis.

3. The phrase in article 39 “the provisions of th&ernational
Covenant on Civil and Political Rights.as applied to Hong Kong” has
sometimes been assumed to mean “as applied to Kong by the Hong
Kong Bill of Rights Ordinance.” In this case, \ars other suggestions
have been made, with which Fok J deals in detaluding one that would
have us read it as saying “as lawfully applied tongl Kong”, with
“lawfully” to be adjudged according to internatidhawv. An implication
of that argument, or perhaps a variation on thenéhas that “applied to
Hong Kong” means as applied by international law possibly, as
determined by the Human Rights Committee of thetddhiNations to
apply to Hong Kong.

4. It means none of those things. It means, ratherICCPR
as applied to Hong Kong by the Government of théddnKingdom in
1976, and as intended to remain in force in ratatm Hong Kong after
1 July 1997 by reason of the PRC’s Communicatio2(dune 1997 to the
Secretary General of the United Nations.

5. The background to the application of the ICCBRHbDNg
Kong is provided in a footnote by Professor YaskaiGh Hong Kong’s
New Constitutional Order?" ed., p. 406 :

“The UK did not have the option to exclude its degencies
from the application of the ICCPR, as unlike sorttentreaties,
there is no provision for the exclusion of anyiterres under a
state party’s jurisdiction. Article 1 requires bagignatory state
to ensure rights to ‘all individuals within its teory and subject
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to its jurisdiction’.  This provision was reinfodeby a
resolution of the General Assembly that the covemanuld be
equally applicable to a signatory metropolitan estahd all the
territories administered or governed by it.

On the other hand, it was then accepted that a statld modify
the ICCPR in relation to a territory through resgions, for,
there being no special provision on reservationsnecal
principles of international law were deemed to sppl.

Reservations were used by the UK to temper theneoweo its
perception of the realities, and the future deveiept, of Hong
Kong” (emphasis added).

6. Professor Yash Ghai then goes on, at p. 40&ctard the fact
that “Britain applied the ICCPR to Hong Kong with raumber of

reservations.”

7. What we see, therefore, is that the Covenantapadied to
Hong Kong by no organisation or entity other thaa $tate then exercising
sovereignty over Hong Kong and was applied with emeations

determined, and determined only, by that state.

8. Whatever view might be taken by the Human Rights
Committee or by commentators on the validity or irddslity of a
reservation thus applied, the phrase “as appliddaing Kong” which we
see in article 39 is a phrase that falls to berdeteed in the context of a
domestically binding constitution and is to be ipteted in accordance

with the meaning intended by that constitution.

9. It is true that the Hong Kong Bill of Rights @rdnce gave
domestic effect to the ICCPR. But it gave domestiect to the ICCPR
as already applied to Hong Kong, which is why theli@ance reflects
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reservations adopted by the Government of the dnkegdom about
15 years prior to its enactment. As Fok J points, ¢the ICCPR as
applied to Hong Kong” was, as a matter of law, acept born well before
the Hong Kong Bill of Rights Ordinance, as evidahbg the terms of the
Sino-British Joint Declaration 1984 and of the Basaw promulgated in
1990 — each of which referred to “the InternatioGalvenant on Civil and
Political Rights as applied to Hong Kong.” By teme token, the phrase
“as applied to Hong Kong” in the amendment mad#&d81 to the Letters
Patent — providing that the provisions of the ICCRR applied to Hong
Kong” were to be implemented through the laws ohgl&ong and that
laws made after the amendment were not to be imstens with the
ICCPR as thus applied — was no more and no lessahraference to the
UK’s application of the ICCPR to Hong Kong, andread none of the
limitations which are said in this case to applythat phrase. Even
though the date of that amendment was the sameeadate upon which
the Bill of Rights Ordinance came into effect, tipdrase in the Letters

Patent was not an allusion to that Ordinance.

10. So too, in referring to the ICCPR “as appliedHong Kong”,

the Basic Law did not contemplate that as a reteré¢a the Bill of Rights
Ordinance; and it did not contemplate the qualiftces to that phrase
which have been advocated in this appeal. It copksted it as a
reference to the application, with reservations1976 of the ICCPR by
the Government of the United Kingdom to Hong Kosghject to such
modifications if any as may by the time of the Basaw’s promulgation
have been made), and it contemplated the contimygdication of that
Covenant to Hong Kong beyond 1 July 1997, upon gr@pthorisation by

the Government of the PRC, with those reservations.
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Hon Andrew Cheung J :

11. This appeal raises some important issues. Astahem is

the one concerning the meaning of the importanag#r‘as applied to
Hong Kong” in article 39(1) of the Basic Law. Ipsoper interpretation
provides a good illustration of the well-establidheorinciple of

constitutional interpretation that provisions iretiBasic Law must be
interpreted in the light of, amongst other thintigir historical context.
This issue arises in the context of a challengdchvioarries significant
implications, against the validity of the “immigi@t reservation” made by
the UK Government when it ratified the Internatib@@venant on Civil

and Political Rights (ICCPR) and applied it to Hdfgng in 1976, and of
section 11 of the Hong Kong Bill of Rights OrdinanCap. 383) which
(in my view) reflects at the domestic level the ilgration reservation,
particularly where a guaranteed right that is gaigembody or mirror a
preemptory norm of customary international lawngaged. The key to
determining these questions of validity lies, t@ignificant extent, in a
proper understanding of the phrase “as applied tmgHKong” in

article 39(1) and of how that article works at tt@nstitutional level to
give effect to and, at the same time, to delimg #pplication of, the
ICCPR in the domestic courts. For the very tholotgasons given both
by Stock VP and by Fok J in their judgments on ¢hasd the many other
Issues raised in this appeal with which | entirsdyee, | would also allow
the appeal to the extent indicated at the end &fJFojudgment and make

the costs ordarisi he proposes.
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Hon Fok J:
A.  Introduction
12. For the reasons given in his Judgment dateday RDO9,

Reyes J quashed a Deportation Order issued ag#mnestapplicant,
Mr Edward Wilson Ubamaka, and also declared tha #pplicant’s
administrative detention pending removal from 2&&waber 2007 until
23 August 2008 was unlawful. This appeal, by teer&ary of Security
and the Director of Immigration respectively, sedks reinstate the
Deportation Order and, although it is accepted that declaration of
unlawfulness in respect of the administrative d@ébenis correct, to

challenge part of the Judge’s basis for that datitar.

13. Since the applicant below is the respondethisoappeal and
the respondents below are the appellants in thisrtCbshall, to avoid
confusion, refer in this Judgment to Mr Ubamakaétlas applicant” and to
the Secretary of Security and the Director of Immaiigpn as “the
Secretary” and “the Director” respectively and, ledlively, as “the

appellants”.

B.  Background facts

14. The applicant, a Nigerian national, entered ¢Hgong from

Nepal on a Nigerian passport on 11 December 198tk was arrested for
possession of dangerous drugs when he tried to @liséoms at the airport.
He was charged with the offence of trafficking iml@angerous drug and,
after trial, was convicted of this offence on 2bkmry 1993. He was

sentenced to a term of imprisonment of 24 years.
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15. On 5July 1999, a deportation order was madethey
Secretary against the applicant requiring him tavée Hong Kong and
prohibiting him from being in Hong Kong at any tinteereafter. On
6 July 1999, the Principal Assistant Secretary (880 authorised the
detention of the applicant under section 32(3) bé timmigration

Ordinance pending his removal.

16. During the course of his imprisonment, the i@gpt made a
number of applications to the Hong Kong and Britdbvernments to be

repatriated to Nigeria to serve the remainder sfgnison sentence there.

17. Sometime in 1998, the applicant became awar®eaufree
No. 33 of 1990 promulgated by the National Drug L&wnforcement
Agency in Nigeria. The terms of the decree hachlieeorporated into
the National Drug Law Enforcement Agency Act (“thet”), section 22 of

which provides :

“(1) Any person whose journey originates from Nige
without being detected of carrying prohibited naicarugs or
psychotropic substances, but is found to have itedosuch
prohibited narcotic drugs or psychotropic substang&o a
foreign country, notwithstanding that such a peréas been
tried or convicted for any offence of unlawful inrpagion or
possession of such narcotic drugs or psychotragistances in
that foreign country, shall be guilty of an offenaeexportation
of narcotic drugs or psychotropic substances fragefa under
this subsection.

(2) Any Nigerian citizen found guilty in any fogg
country of an offence involving narcotic drugs @yghotropic
substances and who thereby brings the name of idigeto
disrepute shall be guilty of an offence under thibsection.

3) Any person convicted of an offence under scotise (1)

or (2) of this section shall be liable to impriscgmhfor a term of
five years without an option of a fine and his &ssand
properties shall be liable to forfeiture as prodde this Act.”
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18. After becoming aware of the Decree, the applicaased to

pursue his applications for repatriation to Nigeria

19. On 7 September 2006, the applicant made ancapph for
refugee status to the United Nations High Commissidfor Refugees
(“UNHCR”) Sub-Office in Hong Kong. The UNHCR refed the
applicant’s claim for refugee status in Decembd&l720 The applicant’s
appeal from that rejection was unsuccessful. TNEOR informed the
Director of Immigration by letter dated 28 July 80that the file of the
applicant was closed and that he was no longersopef concern to the
UNHCR.

20. On 3 March 2007, the applicant made a claitiéoDirector
against the Deportation Order on the basis of tlav€ntion against
Torture and Other Cruel, Inhuman or Degrading Tnesit or Punishment
(“CAT"). The applicant claimed that, if he werepieted to Nigeria, he
risked imprisonment pending and following trial puant to the Act,
notwithstanding his previous conviction in Hong l§on The applicant
also alleged that, during such imprisonment, it Mlobe common for
officers to subject detainees for drug-related rafés to torture and other

inhuman or degrading treatment.

21. In accordance with the normal criteria for reson of
sentence due to good behaviour, on 29 December, #0®applicant was
released from prison after serving two-thirds of Bentence. He was
immediately transferred to the Castle Peak Bay lgnation Centre where
he was detained under section 32(3) of the ImmmratOrdinance

pursuant to the authorisation of 6 July 1999.
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22. On 7 January 2008, the applicant applied todbeased on
recognizance. On 21 January 2008, the applicademafurther request
to be released from detention and not to be degpddeNigeria while
Decree 33 of the National Drug Law Enforcement Agyet©90 was still
in force. The applicant made further representatioy way of a letter
dated 31 March 2008 in respect of his requests d@ordleased on

recognizance.

23. On 9 April 2008, the applicant’s first and sedaequests to
be released on recognizance were refused. Thetbiref Immigration
only became aware of the third request for releaseecognizance after
his letter of refusal of 9 April 2008 was served thie applicant. The
Director duly reconsidered the request and camidcame conclusion.
Upon a request from the applicant’s solicitorstatesthe facts specific to
his case upon which the decision not to release ahglicant from
detention was premised and the reasoning for tleesida, the Director
responded by a letter of 4 July 2008 setting osirbéasons. In summary,

these were as follows :

(1) Given the seriousness of the offence of which Was
convicted, the applicant posed a threat to law artter in
Hong Kong.

(2) There was a risk of the applicant absconding.

(3) The applicant’'s deportation could be effecteithw a
reasonable time.

24. On 31 July 2008, the applicant’'s solicitors t@rdo the
Director of Immigration enclosing a copy of the Netof Application for

leave to apply for Judicial Review dated 25 Jud&0 On 21 August
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2008, the applicant was granted leave to applyjudicial review. On

that day, the Director decided to release the eppli on recognizance
under section 36(1) of the Immigration Ordinancéjsct to conditions.

On 23 August 2008, the applicant was released aygrezance.

25. In the meantime, on 14 August 2008, the Diresued a
“minded to refuse” letter in respect of the appiitet CAT claim. In that
letter, the Director expressed a preliminary viewatt “there are no
substantial grounds for believing [the applicanjud be in danger of

being subjected to torture in Nigeria if ... returribdre”.

26. As regards the applicant's allegation of a refkdouble
jeopardy, the Director’s letter stated the viewt tthee doctrine “does not
apply with respect to the national jurisdictions tefo or more states”.
Further, the Director maintained that, since theliagant was not a person
with the right to enter and remain in Hong Kong, dwild not invoke
double jeopardy to challenge a decision by the dareto deport him to

Nigeria.

27. In any event, the Director thought that thees iconflicting
evidence” as to whether the applicant would be gooted under the Act
upon being returned to Nigeria. If he were goiodpé tried, it would be
for the offence of “bringing the name of Nigeridandisrepute” and so
would be “another crime isolated from drug traffrci’. The Director
concluded that “[a]ny punishment that may be lalyfuhposed upon [the
applicant] under Decree 33 of 1990 would amountlat@ful sanction
which is excluded from the definition of ‘torturender Article 3 of the
[CAT]".



Hit

- 11 -

28. So far as torture was concerned, the Direcébieved that
“the pain or suffering endured by prisoners [in &tig] has its genesis in
the poor and outdated design of the prison strattamd that the Nigerian
Government “does not intentionally inflict pain other suffering on
prisoners for a forbidden purpose under Articlef the [CAT]". Finally,
the Director pointed out that the applicant’s stapna torture in Nigerian
prisons was inconsistent, in the light of his eartequests to be repatriated

to serve the remainder of his prison sentence there

29. In February 2009, the applicant made a furdpgdication for
leave to judicially review the Director’'s refusab tallow him legal
representation in the bringing of his CAT claim.eave was granted by
Saunders J on the basiskB v Director of Immigration & Anof2009] 1
HKC 133, in which the Director's policy of not alling legal
representation in CAT applications was criticiskld.Anderson Chow SC,
leading counsel for the appellants, informed th@rCthat the applicant’s
judicial review in respect of his CAT claim had haesolved on the basis
that this claim would be assessed in accordandeauitew mechanism put
in place by the Director. In the meantime, theeDior has undertaken
not to deport the applicant to any country in resp# which he claims

protection under the CAT.

C. The Judgment below

30. The Judge identified three main issues asngrisin the

judicial review before him.

31. The first issue was whether the delay betwhemtaking of

the Deportation Order and the judicial review waialf to the application.
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On this issue, the Judge concluded that the reledatay was from

July 1999, when the Deportation Order was made, September 2006,
when the applicant applied to the UNHCR for refugésus and sought
legal aid (845). The Judge considered that thems & special factor
excusing the delay of seven years, namely thatotldv be unjust to

dismiss the application on the sole basis of dekegause of the alleged
serious consequences to the applicant of sendmdpack to Nigeria (848).
At paragraph 51 of the Judgment, the Judge said :

“Accordingly, as a matter of discretion, | wouldtexd the time
for the bringing of this judicial review insofar ascessary.”

32. The second issue was whether the DeportatioerGhould
be quashed. The applicant contended that, if e deported to Nigeria,
there would be a risk of double jeopardy, namelyp@ihg tried twice for
the same or practically the same offence. The&udgarded the effect
of the Act as giving rise to a practical risk ofutbbe jeopardy on the basis
that the charge under Nigerian law would ariseafuhe same acts which
led to the applicant’s conviction here (8854 anyl 7MHowever, the Judge
held that the applicant could not rely on doublepprdy to resist
deportation because article 11(6) of the Bill ofgiRs" (“BOR”) was
subject to section 11 of the Hong Kong Bill of Rigl®rdinance, Cap. 383
(“HKBOROQ?"), the effect of which was to exclude tieeportation Order
from the ambit of the article (§876), and articlé D4of the International
Covenant on Civil and Political Right{“ICCPR”) was subject to a
similar reservation, to like effect (8880-82). #har, he held that
article 14(7) of the ICCPR only provides protectioom double jeopardy
within the same state (883). Finally, he also hélat double jeopardy

1 For the text of article 11(6) of the BOR, see @b@low.
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under common law is only available as a defencanaga second
prosecution in Hong Kong but could not be used revent deportation
(886).

33. On the second issue, the applicant also arthatgermitting
the execution of the Deportation Order would beti@og to article 3 of the
BOR, article 7 of the ICCPRand article 3 of the CAT Although the
Judge held that the lawful sanction which might ib8licted on the
applicant in Nigeria could not be regarded as tertior the purpose of
article 3 of the CAT (891), he held that the apgolicwould suffer inhuman
treatment if returned to Nigeria. The Judge’s hgdn this regard was
limited to the mental suffering to which he would subjected by the risk
of re-trial in Nigeria and further imprisonment relation to the same
conduct for which he had been sentenced in Hongg88110-111) and
not to any perceived harshness of conditions ireNagor its prison system.
The Judge held that the applicant was protectedhstgauch inhuman
treatment by article 3 of the BOR, article 7 of ti€CPR and article 16(1)
of the CAT so that acting upon the Deportation Order by retgy the
applicant to Nigeria would be unlawful (8118). TRedge further
concluded that section1l of the HKBORO and the ignation
reservation to the ICCPR could not save the Depont®rder because the
injunction against inflicting torture or other fosnef inhuman or degrading
treatment are peremptory norms of customary intenmal law and that it

was not possible for a state to derogate from thoses (894).

For the text of article 14(7) of the ICCPR, s&é@@below.

For the text of article 3 of the BOR and artiélef the ICCPR, see §70 below.
For the text of article 3 of the CAT, see §88el

For the text of article 16(1) of the CAT, see §&low.

a B~ W N
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34. On the third issue, the Judge held that thelicaop's
detention between 29 December 2007 and 23 Augud® @@&s unlawful
(8128) because (i) there was no evidence that ppécant continued to
pose a threat to law and order in Hong Kong (8128)there was no
evidence of a real risk of the applicant abscondgi4), and (iii) there
was no particular time period in which the depaotatwas likely to be
effected and no transparency about the lengthefplicant’s detention
(88125-126).

D. The Appellants’ contentions

35. On this appeal, the appellants contended #ittough the
Judge was correct in holding that article 11(6)haf BOR, article 14(7) of
the ICCPR and the common law rule against douldpgely could not
provide any basis to quash the Deportation Ordenyvas wrong to do so
on the ground that acting upon the Deportation Owleuld amount to
cruel, inhuman or degrading treatment contraryrtwla 3 of the BOR,
article 7 of the ICCPR and article 16 of the CATt was contended that
the Judge was wrong in having regard to or attgchimdue weight to the
risk of double jeopardy in considering whetheraihthe circumstances of
the case, deporting the applicant would amounhimman or degrading

treatment or punishment.

36. The appellants contended that, in any eveetgetiwould be

no double jeopardy within the meaning of articlé7)4f the ICCPR since,
first, the protection of that article did not extleto prohibiting deportation
from one state to another and, secondly, eveneifaihplicant were to be
charged under the Act on his return to Nigeria,dharge would be for an

offence different to that for which he was convitie Hong Kong.



Hit

- 15 -

37. Further, the appellants relied on section 1thefBORO and
the immigration reservation to the ICCPR in supmdrthe argument that
rights under the HKBORO and ICCPR cannot be invokedorevent
deportation. They contended that the provisionrsgaeturn of a person
to a risk of inhuman treatment is not a peremptooym and cannot
override section 11 of the HKBORO.

38. In respect of the applicant’s detention, theefipnts accepted
that, because of this Court's previous decisionAinv Director of

Immigration[2008] 4 HKLRD 752, this Court was bound to hadhait the

detention was unlawful on the basis that the greusad procedure for
detention under section 32(3) of the Immigratiordi@ance ought to be
certain and accessible but were not at the matened. However, the
appellants contended that the Judge was wronghtbthiat the detention
was also unlawful because the reasons given bitleetor for refusal to

release the applicant were invalid.

39. Finally, the appellants raised the argumerth@ir Notice of
Appeal (but neither in the skeleton or oral subroiss made on their
behalf) that the Judge was wrong to hold that theas substantive merit
in the applicant’s application for judicial reviesuch that it would be
unjust to dismiss his application on the basisutfstantial delay and that
time should be extended for the bringing of the liappon by the
applicant

®  Ground 5 of the Notice of Appeal.
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E. The applicant’s contentions on appeal

40. In answer to the appellants’ contentions sunsmdrabove,
the applicant took a preliminary point that the @fgnts were seeking to
resile from three concessions made by their coundéke court below and
objected to the withdrawal of those concessiondhos& concessions were
that (i) the injunction against inflicting tortugg other forms of inhuman
or degrading treatment were peremptory norms afoouwery international
law, so that (ii) no reservation or exemption agplto either article 3 of
the BOR or article 7 of the ICCPRand that (iii) article 16(1) of the CAT

could be relied upon in support of the applicanéise®

41. The applicant contended that the Judgment dhmubffirmed,
relying in part on those concessions by the appislla

42. Further, by respondent’s notice, the applieagtied that the
Judge’s decision should be affrmed on a numberaddlitional or

alternative grounds.

43. First, the applicant argued that the Judge wwrasig to hold

that the principle against double jeopardy undgclarl4(7) of the ICCPR
and/or article 11(6) of the BOR only protects agtidouble jeopardy
within a particular state and does not prevent ggosons for the same
offence and/or conduct in different states. Thgliaant maintained that
article 14(7) of the ICCPR and/or article 11(6) tbe BOR outlaw the
retrial of a person for the same offence and/odaohfor which he has

" Supplemental Notice of Appeal at Ground 1.
8 Supplemental Notice of Appeal at Ground 2.
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already been tried irrespective of whether the s@daal is to take place

within the same jurisdiction as the first.

44, Secondly, he sought to argue that the Judgeldmot have
relied upon the immigration reservation to the IR which effect is
given by section 11 of the HKBORO, to conclude thwicle 14(7) of the
ICCPR and/or article 11(6) of the BOR could notrbked upon to strike
down the Deportation Order.

45. Thirdly, the applicant contended that the Juage wrong to
hold that the principle against double jeopardyarrtie common law did
not prevent deportation and was simply available akefence against a

second prosecution in a Hong Kong court.

46. Fourthly, the applicant contended that the éusigpuld have
held that the decision to deport him to Nigeria \eational in the public
law sense, by reference to the position underaeéifl)(e) of the Fugitive
Offenders Ordinance, Cap. 503, and article 6(5)h&f United Nations
Convention Against lllicit Traffic in Narcotic Driggand Psychotropic

Substances.

47. Finally, the applicant contended that there m@aseed for the
Judge, at the substantive hearing, to revisit thestion of whether there
was good reason for extending the period within ciwhthe leave
application should be made. He contended thaweldsaving been
granted on 21 August 2008 and there being no agipit to set aside the
leave granted on the ground of delay, the only tijpresat the substantive
hearing was whether the court should exercisastgetion to refuse to the

grant of relief.
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F. The issues on this appeal

48.

In the light of the parties’ respective coniams, the

following issues arise on this appeal :

(1)

(2)

3)

(4)

(5)

(6)
(7)

Would the act of deporting the applicant purduto the
Deportation Order amount to cruel, inhuman or déigg
treatment or punishment contrary to ICCPR arti¢l&80OR
article 3 or CAT article 16(1)?

Would the act of deporting the applicant purduto the
Deportation Order infringe his rights under ICCPR
article 14(7) or BOR article 11(6)?

If the applicant’s rights would be infringed kys being
deported, is any complaint in that regard preclutgdthe
immigration reservation to the ICCPR or sectiondflthe
HKBORO?

Can the common law principle of double jeopabayrelied
upon to resist a deportation order?

Was the decision of the appellants to remowee dpplicant
from Hong Kong to Nigeria irrational in the publaw sense?

Was the detention unlawful?

Was the Judge correct not to exercise his elieer against the
applicant on the ground of delay?

F1 Issue 1: Would the act of deporting the applicédo Nigeria
pursuant to the Deportation Order amount to cruilehuman or degrading
treatment or punishment contrary to ICCPR artic]eBOR article 3 or
CAT article 16(1)?

49.

This issue involves a number of subsidiary tjoes.
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F1.1 Where would the applicant be removed to urider Deportation
Order?

50. First, as a preliminary matter, this issueesithe question of
the place to which the applicant would be deporfethe Deportation

Order were to be executed.

51. The appellants submitted that the Judge wasgvto quash
the Deportation Order, which does not specify thantry to which the
applicant is to be removed. The appellants noted the country will

only be specified when the Director seeks to exetha Deportation Order
under section 25 of the Immigration Ordinance. é&mthat section, the
Director may give directions requiring the subjeta deportation order to
be removed to a specified country. The term “dmticountry” is

defined in section 2 of the Immigration Ordinansen@aning a country or
territory of which a person who is to be removeahifrHong Kong is a
national or a citizen, or in which that person rastained a travel
document, but also includes a country or territorywhich that person
embarked for Hong Kong, or to which an immigratiofficer or

Immigration assistant has reason to believe that ferson will be
admitted. There is therefore, the appellants stibdji no reason to
assume that the applicant will be deported to Negand therefore no
reason to think there is any risk of the applida@ing subject to further

prosecution in Nigeria.

52. In paragraph 11 of the Judgment, the Judgegresed that
the Deportation Order “did not specifically referdeportation to Nigeria”
but he observed that “in practical terms thereasother jurisdiction to
which [the applicant] can be deported”.



Hit

- 20 -

53. It is plain that the Deportation Order was mauth the
intention to deport the applicant back to Nigerign a letter as early as
25 May 1993, the Director wrote to the Nigeria Cossion expressing
the intention to seek a deportation order agaimstapplicant “so as to
deport him back to Nigeria after his release fraragn”. In a letter from
the Director to the Consulate General of Nigeriteeda&8 October 1997, in
anticipation of the making of a deportation ordgaiast the applicant, it
was stated :

“As the abovenamed person will be released fronsoprion

11 December 2007 and it is our intention to seealeortation

order against the abovenamed so as to deport hitk tma

Nigeria upon his release from prison[,] | should drateful if

you would confirm to issue a necessary travel daminfor his
subsequent repatriation.”

The Consulate General of Nigeria replied on 9 Cetdl®97 confirming
that the necessary travel document would be isdoedhacilitate the

applicant’s deportation to Nigeria.

54. It would be unrealistic, in my view, to procdedconsider the
Issues on this appeal on any footing other thantbeDeportation Order,

If executed, would result in the applicant beingateiated to Nigeria.

F1.2 To what risk would the applicant be exposetkgorted to Nigeria?

55. The next question is to identify the risk toievhthe applicant

would be exposed if he were to be deported to Niger

56. The applicant’s conviction and sentence of isgorment in
Hong Kong were referred to in the letters from heector to the Nigeria

Commission and the Consulate General of Nigeriarredl to above. It



Hit

- 21 -

can therefore be assumed that the Nigerian audt®rdre aware of his

circumstances.

57. In the light of section 22 of the Act, thereaisisk that the
applicant might be prosecuted either under sulise(ti), for the offence
of exportation of narcotic drugs or psychotropibsances from Nigeria,
or under subsection (2), for the offence of briggthe name of Nigeria
into disrepute by reason of having been found gunta foreign country
of an offence involving narcotic drugs and psycbpit substances, or

possibly under both subsections.

58. It should be noted, however, that a succegstidecution of

the applicant under section 22(1) cannot necegshal assumed. The
applicant entered Hong Kong from Nepal and it waghat entry that he
was detected to have dangerous drugs in his passdes the purposes of
trafficking. There is no evidence before this Goas to where the
dangerous drugs were exported from by the applicaror the purposes
of the applicant’s prosecution in Hong Kong, thereuld have been no
reason for the prosecution to prove the countrynfsehich the applicant
exported the drugs in question. That was not ameht of the offence

for which he was charged in Hong Kong.

59. As regards section 22(2), although the applisaronviction

in Hong Kong of an offence involving narcotic drugs psychotropic
substances cannot be disputed, the additional ekeofig¢hat offence, that
he thereby brought the name of Nigeria into distepwould remain to be
established. Self-evidently, it was not an elemehtthe offence for

which he was charged in Hong Kong.
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60. It is important to note that under section 223 penalty for
conviction of an offence under subsection (1) 9rnig2a maximum term of
imprisonment of five years, without an option ofirze, and a liability to
forfeiture of the assets and properties of the grersonvicted. In this
regard there seems to have been some confusiononme f the
correspondence written on behalf of the applicanthat it was suggested
that, although he had been sentenced to a termpsfsonment of 24 years
in Hong Kong for his offence, he was liable if carted under the Act to
serve the same punishment he received in Hong Kaaugely a further
period of imprisonment of 24 years. That is pkinbt correct. More
importantly, the Judge was incorrect in his findthgt, if found guilty, the
Act provides for the applicant to be sentenced dtoleast 5 years’
imprisonment” (853). That length of imprisonmeata maximum, and

not a minimum, sentence.

61. The matters identified above show, in my opinithat the
Act contemplates offences of a different naturethat for which the
applicant was imprisoned in Hong Kong. In parteculthe maximum
sentence of five years is considerably less than niaximum for the
offence of drug trafficking in Hong Kong and, it safe to say, most
common law jurisdictions. Indeed, although theseno information in
the papers as to the maximum penalty in Nigeria ther offence of
trafficking in dangerous drugs in that jurisdictjot would be most
surprising if that offence, if committed there,ratted no more than five
years’ imprisonment and the relatively low maximgentence available
under section 22 of the Act illustrates, it seemsnk, a recognition of the
fact of a conviction and sentence elsewhere faatedl conduct. This

reinforces the difference between the applicantffenze in Hong Kong
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and the offences for which he might possibly berghd in Nigeria under
the Act.

F1.3 Would prosecution under the Act engage anymoamiaw principle?

62. There are two concepts under the common latanted to be
borne in mind and properly understood in this ceinte The first is the
doctrine ofautrefois acquitor autrefois convictas the case may be) and

the second is the wider rule against double jegpard

63. As explained by Stock JA (as he then wasY@ung Chun

Pong v Secretary for Justic008] 3 HKLRD 1 (at 8816 to 24), the
doctrine ofautrefois acquits an aspect aks judicataand therefore, in the
context of criminal proceedings, only arises byerefce to a verdict and
the elements of the offence necessarily encompabgethat verdict.

Procedurally, the doctrine is available as a ptedar. The plea is of
narrow ambit and is only made out where the seadffehce charged is
the same both in law and in fact. It is a purelgdl test of whether the
person’s acquittal in the first proceedings neadgsia law involves an

acquittal in the second and this involves a conspariof the constituent

elements in law of the two offences charged andabis asserted therein.

64. The plea in bar is to be contrasted with ther@ge of a
judicial discretion in the context of an applicatito stay proceedings on
the basis of oppression or abuse of process. #Refuexplained in the
same case (at 8825 to 39), the court has the ptowstay proceedings
where, although the plea in bar could not be madéecause the second
trial was not for the same offence, the chargdbkenater case are founded

on the same or substantially the same facts ashhrges in a previous



Hit

- 24 -

indictment on which the accused has been triecbtzlasion. InNR v Z
[2000] 2 AC 483, Lord Hutton stated (at p. 497Dgtths a general rule the
circumstances in which a prosecution should bepstidoy the court are
where, on the facts, the first offence of which thefendant has been
convicted or acquitted was founded on the samelemtias that on which
the alleged second offence is founded. This isvifteer common law
principle of double jeopardy which extends beydmal dtrict limitations of
the plea in bar.

65. The principle of double jeopardy at common laveJuding
the narrower plea in bar dutrefois acquit is available in criminal
proceedings in Hong Kong wherever the first conercthas taken place :
seeArchbold Hong Kong 2016t 819-120 andR v Treacy{1971] AC 537
at 562D.

66. In the present case, for the reasons | haviaierg above,
there is no possibility of the applicant raisinglaa ofautrefois convicto

a charge under section 22(1) or (2) of the Actyamssg the law of Nigeria
Is the same as the common law of Hong Kong on tinch is the basis
on which the Court will proceed in the absence my avidence to the
contrary). The elements of the offences underdlsabsections are not
the same as the elements of the offence for wiiehapplicant was tried

and convicted in Hong Kong.

67. However, it is arguable that a prosecution utige Act could
be said to arise out of or in connection with thee course of conduct as
that which gave rise to the applicant’s convictiorHong Kong and that

this might embrace the wider common law principledouble jeopardy.
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| am prepared therefore to proceed on the assumptiat the Judge’s
conclusion (870) that the applicant faced a prattiessk of double
jeopardy by reason of the Deportation Order wasectr

68. Notwithstanding the conclusion that there wasaatical risk
of double jeopardy, it is relevant to note that étig is a signatory to the
ICCPR and does not appear to have entered anywatiser in respect of
article 14(7) of the ICCPR. Whilst this is not etitly relevant to the
applicant in this case (because, for reasons thibbe&addressed below,
| agree with the Judge’s view that article 14(7jhedf ICCPR does not have
transnational application), it does demonstratd tha principle that a
previous conviction for an offence precludes a sghsnt prosecution for
the same offencerima facieapplies in that jurisdiction. Furthermore,
there is no evidence to suggest that it is not ojgea person facing
prosecution in Nigeria to apply to stay a prosexuin the basis of the
wider rule against double jeopardy and it is nattfos Court to assume
that the courts of another common law jurisdictievhich is also a
signatory to the ICCPR, do not retain a discretmexclude a prosecution
In such circumstances. Although these points dodatract from the
conclusion that there was a practical risk of deujglopardy, they are
relevant to the assessment inherent in the nextigneto which it is now

necessary to turn.

F1.4 Would exposure to the risk of double jeopaatiyount to cruel,
inhuman or degrading treatment or punishment?

69. Given the conclusion that there is a practicsk of double
jeopardy in the event the applicant were to be defdoto Nigeria, the

crucial question arises as to whether exposurédorisk of that double
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jeopardy amounts to cruel, inhuman or degradingtitnent or punishment.

This question lies at the heart of this appeal.

70. The Judge rightly held that exposure to thk at double
jeopardy was not torture (891) since article 1hef CAT defines torture
and expressly excludes from that definition “parrsoffering arising only
from, inherent in or incidental to lawful sanctidris There is no
suggestion that “torture” as used in article 7haf tCCPR and article 3 of
the BOR, both of which are in the same terms anigmadly provide :
“No one shall be subjected to torture or to cruhuman or
degrading treatment or punishment ...”,
bears a different meaning. However, the Judge ledad (for the
reasons set out at 88110-111) that exposure taigkisvould amount to
inhuman treatment. The question for this Courthos appeal is whether

that conclusion is tenable.

71. Whilst article 1 of the CAT provides an exprés$inition of
torture, there is no definition of the phrase “d¢ruehuman or degrading
treatment or punishment” used in article 7 of t&€PR, article 3 of the
BOR or article 16(1) of CAT.

72. The phrase “inhuman or degrading treatmenéiddressed in
Clayton & Tomlinson, The Law of Human Rig{#¥ Ed.) at §8.19 in these

terms :

9 Article 1 of CAT defines torture to mean: “anytdxy which severe pain or suffering, whether

physical or mental, is intentionally inflicted onparson for such purposes as obtaining from hira or
third person information or a confession, punistiirg for an act he or a third person has committed
is suspected of having committed, or intimidatimgcoercing him or a third person, or for any reason
based on discrimination of any kind, when such maisuffering is inflicted by or at the instigatiam
with the consent or acquiescence of a public affior other person acting in an official capacityt
does not include pain or suffering arising onlynfranherent in or incidental to lawful sanctions.”
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“In order to constitute ‘inhuman or degrading treant’
ill-treatment must obtain a minimum level of setye@nd must
involve bodily injury or ‘intense physical and mahsuffering’,
it must deny ‘the most basic needs of any humangbéio a
seriously detrimental extent’. Although there is single
standard the minimum level of severity will be atéal if one or
more of the following is established:

+ Unlawful violence — which is especially degrading.
* Intense physical or mental suffering.

* Humiliation of a degree sufficient to ‘break moral
physical resistance’.

+ Treatment which drives the victim to act againstwaill or
conscience.”

73. The general summary above is reflecteR if(Limbuela) v Home
Secretary[2006] 1 AC 396, a case involving the withdrawélsapport to

three asylum seekers by the Secretary of Statehwheant they had, or
would have, to sleep in the open and had no mefolstaining money to
buy food other than by reliance on charity. At 8bdrd Hope said :

“But the European court has all along recognisedt th
ill-treatment must obtain a minimum level of seteif it is to
fall within the scope of the expression ‘inhumandagrading
treatment or punishmentlreland v United Kingdom(1978) 2
EHRR 25, 80, para 16A v United Kingdon{1998) 27 EHRR
611, 629, para 20¢¥ v United Kingdom(1999) 30 EHRR 121,
175, para 71. IrPretty v United Kingdon85 EHRR 1, 33,
para 52, the court said:

‘As regards the types of ‘treatment’ which fall
within the scope of article 3 of the Conventiorg th
court’s case law refers to ‘ill-treatment’ thatadtis
a minimum level of severity and involves actual
bodily injury or intense physical or mental suffeyi
Where treatment humiliates or debases an
individual showing a lack of respect for, or
diminishing, his or her human dignity or arouses
feelings of fear, anguish or inferiority capable of
breaking an individual’s moral and physical
resistance, it may be characterised as degradithg an



]
- 28 -

also fall within the prohibition of article 3. The
B suffering which flows from naturally occurring

illness, physical or mental, may be covered by

article 3, where it is, or risks being, exacerbaigd

C treatment, whether flowing from conditions of
detention, expulsion or other measures, for which
D the authorities can be held responsible.’

It has also said that the assessment of this mminsurelative,
E as it depends on all the circumstances of the sask as the
nature and context of the treatment or punishniettis an issue.
The fact is that it is impossible by a simple ditiiom to embrace

F all human conditions that will engage article 3.”
G
The House of Lords held that the decision to widisupport was an
: intentionally inflicted act for which the Secretaoy State was directly
| responsible so as to engage article 3 of the Earogéonvention on
Human Rights.
J
K 74. Treatment need not be intentional to be inhyraéthough if
the purpose of the treatment is to humiliate oragebthe victim it is a
) further factor to be taken into account : s#ayton & Tomlinsorat §88.83.
M At §8.84 inClayton & Tomlinsonthe editors state :
N “Inhuman treatment may take the form of mental exrdig

resulting from a ‘sufficiently real and immediatkteat of torture,

conduct in the form of physical assault, the uspsyichological
o) interrogation techniques, detention in inhuman @tk orthe
deportation or extradition of a person to face tieal risk of
inhuman treatment in another countrincluding the lack of

P proper medical care for a serious illness. (erhphasis added)

Q One of the cases cited in support of the passageriimed in the quotation

R above isSoering v United Kingdorfi989] 11 EHRR 439, to which it will
be necessary to return in due course.

S

T

U
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75. Inhuman or degrading treatment may be constitity the
arousal of feelings of fear or anguish and bodiyuny itself is not
necessary : sdeeland v United Kingdonil 978] 2 EHRR 25 at 8167 :
“The five techniques were applied in combinationjthw
premeditation and for hours at a stretch; they @dusf not
actual bodily injury, at least intense physical antental
suffering to the persons subjected thereto and lal$do acute
psychiatric disturbances during interrogation. yrhaecordingly
fell into the category of inhuman treatment witline meaning
of Article 3. The techniques were also degradimges they
were such as to arouse in their victims feelingéeaf, anguish
and inferiority capable of humiliating and debasithgm and
possibly breaking their physical or moral resis@ahc
The five techniques referred to consisted of methodinterrogation of
terrorist suspects which involved using disoriaotat or sensory
deprivation techniques. The techniques consistedwall-standing,
hooding, subjection to noise, deprivation of sleeg deprivation of food

and drink (see §96).

76. In assessing whether punishment is inhumamrdegpust be
had to the physical or mental suffering, which nmesich the level which a
person of normal sensibilities, given factors sashthe applicant’s sex,
age and health, would, in the circumstances, censid be inhuman:
Clayton & Tomlinsorat 88.88. For example, ifyrer v United Kingdom
[1978] 2 EHRR 1, the European court did not conrstlat a sentence of
three strokes of the birch on a 15-year-old boyisrconviction for assault
occasioning actual bodily harm amounted to inhurmpanishment. On
the other hand,Clayton & Tomlinson note (at 88.89) that a
disproportionately severe sentence of imprisonmeotild constitute

inhuman punishment. However, the cases cited ipp@u of this
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proposition® are both cases of indeterminate life sentencessandot

relevant in the context of the present case.

77. As regards the concept of degrading punishméme,
European court held iffyrer v United Kingdonthat the humiliation or
debasement involved must attain a particular lewel must in any event
be other than the usual element of humiliation fehe in judicial
punishment generally. The court stressed (at §80)the assessment is,
in the nature of things, relative, depending ortladl circumstances of the
case and, in particular, on the nature and comk#te punishment itself
and the manner and method of execution. It corcu@t 835) that the
judicial corporal punishment sentence of birchingposed in that case

amounted to degrading punishment.

78. In the present case, as | have indicated abieerisk to
which the applicant would be exposed if the DepimmtaOrder were
executed is a risk of being prosecuted and, if mbed, punished under
section 22 of the Act. This is therefore not aecaswhich a punishment
has been already imposed by an authority or thietioh of which will be
an inevitable result of the deportation. Furtheren@any punishment that
would follow conviction under section 22 of the Agbuld be a lawfully
imposed sanction in accordance with the criminal &nd procedure of
Nigeria. In the circumstances, it is not the ctiwset the applicant would
be subject to inhuman or degrading punishment agare of the making of
the Deportation Order. The relevant question rasydowever, whether

the deportation of the applicant to Nigeria wheeenfay face prosecution

10 Weeks v United Kingdo(1987) 10 EHRR 293 artdussain v United Kingdorf1996) 22 EHRR 1.
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and punishment under section 22 of the Act notwatiding his earlier

conviction in Hong Kong amounts to inhuman or ddgrg treatment.

79. No authority was cited to the Judge below ahts Court on
this particular question. Mr Pun, counsel for #pplicant, relied (as he
had relied below) on a footnote (FN10) at para. A@2 the Opinion of
the Advocate General iWan Esbroecki2006] 3 CMLR 6, where the
Advocate General expressed the opinion that “pitld also be argued that
the ne bis in idenprinciple [i.e. the rule against double jeopardydtects
the dignity of the individual vis-a-vis inhuman addgrading treatment,
since that is a fitting description of the practifeepeatedly punishing the
same offence”. However, it is clear from its judgmthat the European
Court of Justice (Second Chamber) did not accaptatgument, nor did
the Judge below (8106).

80. It was not in dispute that the Judge was cbteebold (8107)
that all relevant circumstances ought to be takémaccount : seBoering
v United KingdomandVuolanne v FinlandCommunication No. 265/1987,

para.9.2.

81. As noted aboveSoering v United Kingdornwas one of the
cases cited ilClayton & Tomlinsonn support of the proposition that the
deportation or extradition of a person to face téal risk of inhuman
treatment in another country could itself constitinbhuman treatment.
The issue inSoering v United Kingdorwas whether the extradition of
Soering from the United Kingdom to the United Stateuld give rise to a
breach of article 3 of the European Convention oamBin Rights.

Soering was a German who had killed two persongiiginia in 1985.
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He was arrested in the United Kingdom in 1986 pegdixtradition to the
United States to face trial for murder. If conertt there was a risk that

he would be sentenced to death.

82. As noted by the Judge, in deciding whetherairSoering’'s
extradition to Virginia would constitute inhumandadegrading treatment,
the European Court took a number of factors intwmoant, including: the
length of detention prior to execution, the comhis on death row (these
two factors being referred to as the “death row npneenon”), the
applicant’s age and mental state (he was only 1Beatime of the killings
and there was psychiatric evidence that he wasersudf from an
abnormality of mind impairing his mental responidipifor his acts), and
the possibility of extradition to and trial in Geany (where there was no
death penalty). The European Court concludedi(atg:

“... having regard to the very long period of timeespon death

row in such extreme conditions, with the ever-pnésand

mounting anguish of awaiting execution of the degmhalty, and

to the personal circumstances of the applicangaalby his age

and mental state at the time of the offence, theliGant’s

extradition to the United States would expose hona treal risk
of treatment going beyond the threshold set bycharts.”

83. | pause to observe that the circumstancé&ogring v United
Kingdomare very different to those in the present cagée thrust of the
decision of the European Court3vering v United Kingdons set out in
the extract set out in the preceding paragraph’the very long period of
time spent on death row in such extreme conditia, the ever-present
and mounting anguish of awaiting execution of theatd penalty”.

Nothing akin to the “death row phenomenon” is pnt$e this case.
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84. In the present case, the Judge took into at¢barfollowing
factors in reaching his decision :
“110. In my view, having regard to the number ofnge [the
applicant] has already spent in prison, it wouldriobsly be
severely frustrating to him as an individual and Riforts to

improve himself to have to face yet another triaida
imprisonment in relation to precisely the same cahd

111. [The applicant] has paid his ‘dues’ to sociggyreason of
his long imprisonment here. He has turned a navdad is a
different person from the younger self who fooljshbmmitted
a crime. In all the circumstances, to deport [dpplicant] at
some point in the future to face the real riskestrral in Nigeria
would, I think, be a cruel blow, amounting to inhamtreatment
of a severity proscribed by the HKBORO, ICCPR ard C

85. With respect to the Judge, |do not consider tisk of
prosecution and punishment under section 22 oftiten the present case
gives rise to anything approaching the level oémse physical or mental
suffering or humiliation necessary to constituteuety inhuman or

degrading treatment. | say so for the followings@ns.

86. Even if one assumes that the applicant woulpem/ence
“severe frustration” if he had to face anotherltaad imprisonment in
relation to the same conduct on his return to Nigesevere frustration
does not, in my opinion, approach the minimum |I@fedeverity of intense
physical or mental suffering or humiliation of agdee sufficient to break
moral or physical resistance. The Judge thoughtwiuld constitute “a
cruel blow” to the applicant, but, in my view, eviént does, it falls far
short of the mental anguish and suffering necessacpnstitute inhuman
or degrading treatment. It is not nearly as seviereny opinion, as the
mental anguish involved in a case lil&oering v United Kingdom

involving exposure to the risk of the “death ronepbmenon”. Nor does
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the treatment involve corporal punishment or phgisiit-treatment of the
types identified inNowak and McArthur, The United Nations Convention
Against Tortureat p. 566

87. Further, as | have already indicated, the teskwhich the
applicant is exposed is a possibility of prosecutend, if convicted,
punishment under section 22 of the Act. And asvehalready noted
above, it is by no means certain that such a puteecwill be brought
since it would be surprising if there was not asputorial discretion in
respect of whether to charge the alleged offencegsection 22: this is
reflected in the “conflicting evidence” as to whetha prosecution was
inevitable referred to in the Director's “minded teefuse” letter.
Similarly, for the reasons already noted, it woaldo be reasonable to
assume that there is a discretion on the part ef Nigerian court to
consider an application for a stay of any prosecutin the grounds of
double jeopardy. Finally, there is no reason fopsse that the Nigerian
court would not take into account the applicange avhen he committed
the original offence, the number of years he hageskin prison in Hong
Kong, and his efforts to turn a new leaf when cdesng what sentence to
impose if the applicant were convicted under sec@®, all this in the
context of a maximum term of five years imprisonterAll of these
factors must, | think, be taken into consideraiionveighing the question
of whether the act of deportation in this case ttutes an act of cruel,
inhuman or degrading treatment within the meanmmdp¢ accorded that

concept.

1 Namely “hard labour, internal exile and confinemeat home, solitary confinement as a

punishment, ‘chain gangs’, electro-shock stun kaits restraint chairs if used as punishments”.
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88. The CAT codifies the principle of non-refoulethevhere
there are substantial grounds for believing thesg®emwould be in danger
of being subjected to torture. By article 3(1g AT provides :
No State Party shall expel, return (‘refouler?) extradite a

person to another State where there are substgntiahds for

believing that he would be in danger of being scige to

torture.”
Since the specific convention against torture duesrohibit refoulement
to inhuman treatment, it would be logical to conduhat it would only be
in the most exceptional circumstances that sucloulefment would
nonetheless be held to contravene the terms omihre general ICCPR
(through article 7) as in itself amounting to inlmmmtreatment. The
present case does not, in my view, present thoseepérnal

circumstances.

89. There is another potential anomaly that arig@s the terms
of the CAT. It would seem odd if the mental staweidental to a lawful
sanction being imposed constituted cruel, inhunrasegrading treatment,
when that mental state is expressly excluded fioendefinition of torture
in article 1 of CAT. Yet that anomaly would followom the Judge’s
conclusion in this case. Having said that, howel/@rould not wish to
rule out the possibility that, on the facts of atjgalar case, the mental
suffering incidental to the imposition of a lawfghnction imposed in
contravention of the rule against double jeopardghinbe found to
constitute inhuman treatment. Ultimately it maydenatter of fact and
degree whether the imposition of a lawful sanctiosuch circumstances
does amount to inhuman treatment but the facttbigasanction is lawfully
imposed will inevitably, it seems to me, carry someight against that

conclusion.
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90. Finally, | do not share the Judge’s view tla éfforts made
by the applicant to improve himself or to turn avieaf are material to the
guestion of whether his being deported to Nigerieere he might face a
further prosecution constitutes inhuman or deg@dieatment. Those
efforts have already been reflected in the remms&ib one-third of the
applicant’s sentence resulting in his early reldes@ prison. Similarly,
the Judge’s reference to the applicant having paidiues by reason of his
imprisonment can only refer to his paying his dtessociety in Hong
Kong and cannot, in my view, refer to any dues Heatay owe to society
in Nigeria arising out of the criminal legislatiah that country. There is
a risk, in my view, if the severe frustration foumglthe Judge were held to
be sufficient to constitute inhuman or degradinrgatment, of the Hong
Kong courts being said impermissibly to be seconesging the policy of
a foreign state that seeks, as a measure of dateria relation to an
apparently major social problem, to legislate agfathhe exportation of
drugs from that country and the bringing of thaumoy’s name into

disrepute by that activity.

F1.5 Can article 16(1) of the CAT be relied upon sapport of the
applicant’s case?

91. Article 16(1) of the CAT, so far as materiatoyides as

follows :

“Each State Party shall undertake to prevent in tamitory
under its jurisdiction other acts of cruel, inhumamndegrading
treatment or punishment which do not amount toutertas
defined in article 1, when such acts are commikigcr at the
instigation of or with the consent or acquiescente public
official or other person acting in an official cagst
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92. The Judge recorded (893) that counsel appe&eimgy on

behalf of the appellants conceded that article J16{lthe CAT might be
apposite as a possible support for the applicacdse. However, the
appellants now seek to argue that article 16(1)thef CAT has no

application to the present case for various reasons

93. As a preliminary matter, it falls to considenather this point
can be argued on behalf of the appellants. Thhedause the relevance
of article 16(1) of CAT to the applicant's case egfs to have been
accepted by way of concession on the part of thesel for the appellants
below (893). It was contended on behalf of theliappt that it was not
open to the appellants to withdraw this concesgaomd others, which

| will address below).

94. For my part, | have no doubt that it is opetheappellants to
resile from the position taken in the court belowespect of article 16(1)
of CAT. The acceptance of the relevance of thiatlarto the applicant’s
claim was a pure matter of law and could not in ey have influenced
the evidence filed by either party on this judicidview. More

importantly, for the reasons that follow, | agreghwthe submissions of

Mr Chow that the concession was wrongly made.

95. First, the CAT is a treaty which has not beworporated into
domestic law and therefoqgrima facie cannot give rise to any directly

enforceable right : sedadam Lee Bun v Director of Immigrati¢f990] 2

HKLR 466 at 470D-F an® v Secretary of State for the Home Department,
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ex parte Brind[1991] 1 AC 696 at 747G-748F and 760G-762D.Thus,

if deporting the applicant to Nigeria amounts ttiuman or degrading
treatment, that may engage a right enforceablehleyapplicant under
article 7 of the ICCPR or article 3 of the BOR (bsitbject to the
immigration reservation to the ICCPR and sectiorofthe HKBORO),

but not under article 16(1) of the CAT.

96. Secondly, article 16(1) of the CAT only see&sptoscribe

cruel, inhuman or degrading treatment or punishroentirring within the
territory under the jurisdiction of the State Paatyd committed by its own
public official or other person acting in an offiticapacity. In the
present context, the relevant jurisdiction is tbatthe HKSAR. Since
| have concluded above, differing from the Judget the applicant would
not suffer inhuman or degrading treatment by beetgrned to Nigeria to
face the risk of possible prosecution and punishreder section 22 of
the Act, it must follow that the act of the Secrgtan issuing the
Deportation Order, the only relevant act occurnmighin the HKSAR,

cannot constitute inhuman or degrading treatmeptiarshment.

97. Thirdly, construing article 1 of the CAT (thefohition of
torture) and article 3 of the CAT (the prohibitiagainst refoulement to
torture alone) together with article 16(1) of thATC it would seem most
unlikely that the drafters of the CAT, having choseot to prohibit
refoulement to inhuman treatment directly undercl&, would have
intended to prohibit such refoulement indirectlyotigh the backdoor of
article 16(1).

12 Although it should be noted that the CFA leftstljuestion open itSecretary for Security v

Sakthevel Prabaka(2004) 7 HKCFAR 187 at 8§4.
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98. | should point out, in fairness to Mr Pun, thatdid not seek
to argue that deporting the applicant to Nigeriauldanvolve breach of
article 16(1) of the CAT. Instead, he relied oticta 16(1) of the CAT
only in support of the submission that this showieat the prohibition
against inflicting torture or other forms of inhumar degrading treatment
were peremptory norms of customary internationav, lan argument

which | shall address below.

F2 Issue 2: Would the act of deporting the appiticaursuant to the
Deportation Order infringe his rights under ICCPRtiele 14(7) or BOR
article 11(6)?

99. Again, this issue involves a number of subsydipiestions.

F2.1 Do ICCPR article 14(7)/BOR article 11(6) prote against
prosecution in another state?

100. Article 11(6) of the BOR provides :

“No one shall be liable to be tried or punishediagar an
offence for which he has already been finally coted or
acquitted in accordance with the law and penal edoe of
Hong Kong.”

It is based on article 14(7) of the ICCPR whichvules :

“No one shall be liable to be tried or punishedimagar an
offence for which he has already been finally coted or
acquitted in accordance with the law and penalgatoce of each
country.”

101. The Judge held (883) that article 14(7) of BEPR only
provides protection from double jeopardy withinatjrular state and that
the article does not prevent prosecutions for #rmaesoffence in different

states. He supported that holding by referen@edecision of the Human
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Rights Committee ilAP v Italy Communication No. 204/1986. In that
case, the author of the communication contendetd teashould not be
extradited to Italy for trial in relation to an efice for which he had
already served a sentence in Switzerland. The HURights Committee

rejected the communication and said (at 87.3) :

“With regard to the admissibility of the communicat under
article 3 of the Optional Protocol, the Committess lexamined
the State party’'s objection that the communicatios
incompatible with the provisions of the Covenantnce

article 14, paragraph 7, of the Covenant, which tshor
invokes, does not guaranteen bis in idemwith regard to the
national jurisdictions of two or more States. T@emmittee
says that this provision prohibits double jeopawiyy with

regard to an offence adjudicated in a given State.”

102. The same conclusion was reached in anothesioe®f the
Human Rights Committee, namelRJ v Australia Communication
No. 692/1996. The author of the communication @adranian citizen
who was convicted in Australia for illegal importat and possession of
cannabis. In the face of a decision by Austraideport him to Iran, the
author complained that this would violate articf€7) of the ICCPR, since
he would face a serious prospect of double jeopardye event of his
deportation to Iran. The Human Rights Committegected the

communication and, in respect of this particulanptaint, said (at 86.4) :

“The author has claimed a violation of article p&ragraph 7,
because he considers that a retrial in Iran inewent of his
deportation to that country would expose him to tisk of
double jeopardy. The Committee recalls that atiel,
paragraph 7 of the Covenant does not guarameekis in idem
with respect to the national jurisdictions of twomore states —
this provision only prohibits double jeopardy witkgard to an
offence adjudicated in a given State. See decisioncase
N0.204/1986 AP v Italy), declared inadmissible to November
1987, paragraphs 7.3 and 8. Accordingly, this ntlais
inadmissibleratione materiaeunder article 3 of the Optional
Protocol, as incompatible with the provisions &f thovenant.”
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103. Both these cases are referred to in_the GelErmament
No. 32 (2007) of the Human Rights Committee at @ Avhich the Judge
referred at 885) in support of the statement thiatla 14(7) of the ICCPR

does not guarante® bis in idenwith respect to the national jurisdictions

of two or more states.

104. This interpretation of the ambit of articlé@de 14(7) of the
ICCPR and 11(6) of the BOR is also supported by icjab
pronouncements in Hong Kong : s¥eung Chun Pong v Secretary for
Justice[2005] 3 HKC 447per Tang JA (as he then was) at 830 afeiing
Chun Pong v Secretary for Justi¢2006] 9 HKCFAR 836 at 84per
Sir Anthony Mason NPJ.

105. Mr Pun challenged the correctness of thisrpnétation of
article 14(7) of the ICCPR. He submitted that fh®tection against
double jeopardy under that article and also ariidlg) of the BOR also
applied in respect of prosecutions for the samena# in different states.
He made this submission on three bases: firsta asatter of proper
interpretation of the wording of the relevant des; secondly, on the basis
of the practice of states to recognise the tramsmalt application of the
principle against double jeopardy; and thirdly, tme scope of the

protection as required under the ICCPR.

106. As to the wording of the articles, Mr Pun sitbed that in the

opening phrase in each of the articles, namely 6Ne shall be liable to be
punished or tried again for an offence for whichhls already been finally
convicted ...”, there was no qualification to suggest the prohibition on

punishment or retrial was limited to Hong Kong ahdt therefore as a
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matter of plain language it could refer to punishitmer retrial anywhere.
In support of this argument, he prayed in aid thipat and purpose of the
ICCPR and the rationale behind the provision agaiaable jeopardy.

107. In construing article 14(7) of the ICCPR amticke 11(6) of
the BOR, Ithink it is important to bear in mindetlcontext of the
protection in question. Article 11 of the BOR istided “Rights of
persons charged with or convicted of criminal ofi®h The various
subparagraphs of the article guarantee the righdsperson charged with a
criminal offence in various ways. In my opiniohese are more naturally
to be regarded as procedural safeguards relatitrgatan one jurisdiction
(in the case of article 11 of the BOR, in Hong Kpnglt is therefore a
good starting point to suppose that article 11(Ghe BOR is also dealing
with a trial in Hong Kong. This is the natural de®g of the words and
also a proper contextual interpretation of themurtltermore, support for
this interpretation is found ithe Guide to the “travaux préparatoires” of
the ICCPRwhich refers (at p. 316) to the view expressedhat Third
Committee, 1% Session (1959), that the provisions in the dréftvbat
became article 14(7) of the ICCPR “would not préeistate from trying
a man for a crime for which he had already beesdtm another State”
(A/C.3/SR 963 83). |would therefore reject Mr Purargument by
reference to the wording of article 14(7) of th&CR and article 11(6) of
the BOR.

108. As to the practice of states in respect ofaghy@ication of the
principle, Mr Pun submitted that the subsequenttpra of States Parties
in respect of the application of the ICCPR dematstt a recognition of

the transnational application of the rule againstidde jeopardy. He
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referred in this context to various subsequentrmatgonal agreements
including article 20 of the Rome Statute of theeinational Criminal
Court, articles 54 to 58 of the Convention Impletiven the Schengen
Agreement, article 9 of the European Convention Extradition, and

others®®

1009. | do not think that the subsequent practic8tates Parties in
the application of the ICCPR can be taken to thgtles Mr Pun sought to
argue it could. It is true that the transnaticamaplication of the principle
against double jeopardy has been recognised anke@pp numerous
other international instruments entered into byores States Parties to the
ICCPR. It does not follow, in my opinion, that ghdemonstrates a
recognition by those States Parties that artic{&)1df the ICCPR should
be similarly interpreted. |am not persuaded that fact of subsequent
agreement by various States Parties to the ICCPRidctransnational
application of the principle against double jeopairl other international
instruments amounts to evidence of the practichade States Parties “in
the application of the treaty” (i.e.the ICCPR) Wit the meaning of
article 31(3)(b) of the Vienna Convention on then af Treaties. The
entry into subsequent international instrumentsvimch the principle in
guestion has been given transnational applicaiandeparate fact and not
evidence of the practice of States Parties in gication of the ICCPR
itself. It is clear from the cases before the HorRaghts Committee that
neither Italy nor Australia took a view consistenith the alleged

subsequent practice.

13 vViz. Art.3(d) of the UN Model Treaty on Extraditi; Arts.53-55 of the European Convention on
the International Validity of Criminal Judgmentsyt&.35-37 of the Convention on the Transfer of
Proceedings in Criminal Matters; Art.10 of the 8tatof the International Criminal Tribunal for the
Former Yugoslavia; Art.9 of the Statute of the tntional Criminal Tribunal for Rwanda; and Art.6 o

the Statute of the Special Tribunal for Lebanon.
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110. Finally, in this regard, Mr Pun relied on tbbligation of

States Parties to the ICCPR to guarantee the rigdusgnised in the
ICCPR to all individuals within their territoriesna@ subject to their
jurisdiction. This meant, he submitted, an obligatnot to remove an
individual to another state where he would be egdo® a sufficiently
serious and individualised breach of his ICCPRtagh He supported this
contention by reference to passages_in General @miniNo. 24 and

General Comment No. 31 of the Human Rights Committe

111. General Comment No. 24, addressing articletiieoI CCPR,

states at 89 :

“In the view of the Committee, States Parties nmusit expose
individuals to the danger of torture or cruel, infan or
degrading treatment or punishment upon return tothem
country by way of their extradition, expulsion or
refoulement. ...”

112. General Comment No. 31, addressing the natidirghe
general legal obligation imposed on States Pattethe Government,

states :

“10. States Parties are required by article 2, graggzh 1, to
respect and to ensure the Covenant rights to esbps who may
be within their territory and to all persons subjeo their
jurisdiction. ...

12. Moreover, the article 2 obligation requiringathStates
Parties respect and ensure the Covenant rightslifpersons in
their territory and all persons under their contesitails an
obligation not to extradite, deport, expel or ottiee remove a
person from their territory, where there are sutisih grounds
for believing that there is a real risk of irregaeaharm, such as
that contemplated by articles 6 and 7 of the Congreither in
the country to which removal is to be effectedroany country
to which the person may subsequently be removedhe T
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relevant judicial and administrative authoritieosld be made
aware of the need to ensure compliance with thee@Gamt
obligations in such matters.”

113. | accept that these passages are relevariieircdntext of

consideration of article 7 of the ICCPR and thehgyition on torture or

cruel, inhuman or degrading treatment or punishrbantt does not follow

that this requires article 14(7) of the ICCPR todoastrued as applying
the principle against double jeopardy transnatigreed Mr Pun contended
it should. If deportation to a country where expresto double jeopardy
would, on the particular facts, amount to inhumanl@grading treatment,
such deportation might be contrary to article Thef ICCPR and could be
relied upon as to preclude deportation but theralgvaot then be a need
to rely on article 14(7) of the ICCPR to invaliddabte deportation. | do
not therefore consider that the passages in the@e@omments relied
upon support Mr Pun’s submissions as to the properpretation of

article 14(7) of the ICCPR.

114, On the other hand, it is right to note thathés been
established that deportation of an alien coulding® the European
Convention on Human Rights because of the risk iofatiton of a
Convention right in the receiving country wheretthght arose, not under
the article prohibiting torture, but under some esthConvention
article (e.g. the article guaranteeing due procesis) this regard, see the
speech of Lord Phillips of Worth Matravers RB (Algeria) v Home
Secretary[2009] 2 WLR 512 at 87 where he said :

“In Ullah the question was raised whether deportation aflien

could infringe the Convention because of the riskiolation of

a Convention right in the receiving country whehatt right

arose not under article 3 but under some other &aron article.
The European court had stated Soeringthat this possibility
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could not be excluded in the case of article 6. is House held
that it could not be ruled out not merely in radatito article 6
but in relation to articles 2, 4, 5, 7, 8 and 9.heTspeeches
emphasised that it was only in extreme cases theds possible
to envisage these rights being successfully invaketbreign
cases. Lord Steyn ended his speech with this cathme

‘50. It will be apparent from the review of
Strasbourg jurisprudence that, where other articles
may become engaged, a high threshold test will
always have to be satisfied. It will be necessary
establish at least a real risk of a flagrant violabf

the very essence of the right before other articles
could become engaged.”

115. Nevertheless, as the passage cited aboveRBifAlgeria) v

Home Secretargmphasises, it is “only in extreme cases” thet fossible

to envisage a right being successfully invokedforeign cases”. In the
event of a threatened deportation being found ¢ i@ give rise to a risk
of the infliction of torture or cruel, inhuman oeglading treatment or
punishment in the receiving country (in an extrezaee), there may well
be an argument that the deportation itself woul@dwam to a breach of a
right under the ICCPR on the basis that irrepardialem might occur.
But it does not follow, in my opinion, that thisgament means that
article 14(7) of the ICCPR must be construed adyapp the principle

against double jeopardy transnationally. Furtheend does not follow
that a breach of article 14(7) of the ICCPR wouldiil cases give rise to

irreparable harm.

116. Does article 14(7) of the ICCPR therefore ppplrespect of
a subsequent prosecution in another country? Htrna acknowledged
that the judicial statements to the contraryy@ung Chun Pong v Secretary
for Justicereferred to above were stricthbiter and that they were not

supported by authorities. It must also be ackndgdel that the
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interpretation of article 14(7) of the ICCPRA® v Italyhas been said to
be “fairly general and too absolute” (see Nowak,PRCCommentary
(2" Revised Ed.) at p. 356) and has been criticisBrbth a humanitarian

point of view” in The International Covenant on {Tand Political Rights:

Cases, Materials and Commentary leyl Sarah Joseph and other' @d.)
at 461.

117. However, in my opinion, having regard to I thatural and
ordinary meaning of article 14(7) of the ICCPR article 11(6) of the
BOR construed in the context of the respectivecladias a whole which
point more naturally to the rights guaranteed bemgespect of a person
charged with a criminal offence in one jurisdicti@nd in the case of the
BOR, in Hong Kong), and (ii) the fact that Gene@dmment No. 32
published as recently as 2007 adhered to the stade v ItalyandARJ v
Australia, | am of the view that, on their true constructiarticle 14(7) of
the ICCPR and article 11(6) of the BOR only provig®tection from
double jeopardy within Hong Kong.

F2.2 Is protection under the articles limited toopecution for the same
offence or for any offence arising out of the séaots?

118. Regardless of the question of whether theeption under

article 14(7) of the ICCPR and article 11(6) of B@R apply in respect of
a subsequent prosecution in any different jurigoingtthe prohibition is in

respect of prosecution “for an offence for which Imes already been

finally convicted or acquitted”.

1109. The use of the word “offence” in the articleul appear to

have been deliberate. TIG&uide to the “travaux préparatoires” of the
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ICCPR notes (at p.316) discussion of the wording of twhacame
article 14(7) of the ICCPR at the Third Committ&4™ Session (1959), in
which a proposal to adopt a wider formula prohmgtsuccessive trials, not
only for the same “offence” but also for the saraetions”, was discussed
but rejected (A/4299 860).

120. As a matter of plain language, the wordingicle 14(7) of
the ICCPR would therefore protect against a sule#gprosecution for
the same offence, i.e. the same protection as |deeip bar ofautrefois

acquitor autrefois convicbut not the wider principle of double jeopardy.

121. This distinction is supported indirectly by ttlecision ivan
Esbroeckwhere, in commenting on the breadth of the pradectunder
article 54 of the Convention implementing the Sg®nAgreement, the
European Court of Justice (Second Chamber) said :

“27. In the first place, however, the wording ot A4 of the
CISA, ‘the same acts’, shows that that provisiofense only to
the nature of the acts in dispute and not to tHegal
classification.

28. It must also be noted that the terms usedhat t
article differ from those used in other internatibtreaties which
enshrine thene bis in idemprinciple. Unlike Art.54 of the
CISA, Art.14(7) of the [ICCPR] and Art.4 ProtocobN to the
European Convention for the Protection of HumanhEigand
Fundamental Freedoms use the term “offence”, wimcplies
that the criterion of the legal classification b&tacts is relevant
as a prerequisite for the applicability of time bis in idem
principle which is enshrined in those treaties.”

122. The Judge thought the distinction drawn inghssage cited
above was “a highly artificial distinction with ¢ substantive
justification” and seemed to him to be “a matter seimantics” (863).

| respectfully disagree since the relevaravaux préparatoiresndicate
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that the choice of the word “offence” rather thaets” was deliberate and,
so far as the common law is concerned, the cho#flects a real
distinction of practical and substantive effectt islalso pertinent to note
the wording used in the Rome Statute of the Inteonal Criminal Court,
article 20 of which (dealing with the principhe bis in idehprovides that

“no person shall be tried before the Court withpees to_conduct which

formed the basis of crimes for which the person Iesn convicted or

acquitted by the Court” (underlining added). Thssipports the
conclusion that the choice of words reflecting #mebit of the protection
against double jeopardy in the Rome Statute iddediely wider than the
protection in article 14(7) of the ICCPR.

123. | would therefore hold that article 14(7) detICCPR and
article 11(6) of the BOR prohibit a subsequent ecosion for the same
offence and not one for the same actions, thereslyicting the protection
to a situation in which the strict plea afitrefois acquitor autrefois
convictwould be available but not to one in which the evigrinciple of

double jeopardy would be available.

F3 Issue 3: If the applicant’s rights would berinfied by his being
deported, is any complaint in that regard precludsdthe immigration
reservation to the ICCPR or s.11 of the HKBORO?

124, This issue raises the question of whethen éveansnational
double jeopardy in the wider sense is prohibitedabycle 14(7) of the
ICCPR or article 11(6) of the BOR, the immigraticgservation to the
ICCPR and section 11 of the HKBORO preclude rekabyg the applicant
on that protection. It also raises the questionvbéther the Judge was
right to accept the concessions made on behalieohppellants below to
the effect that (i) the injunction against infliagj torture or other forms of
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inhuman or degrading treatment were peremptory gsooicustomary
international law, so that (ii) no reservation aemption could apply to
either article 7 of the ICCPR or article 3 of th©B. However, in the
light of the conclusions | have reached above ®nds 1 and 2 in this
appeal, these questions are both academic. Neles#) | propose to
address these questions in view of the generalrapce of the arguments

addressed to us in the course of this appeal.

F3.1 The Judge’s view as to the validity of the ignation reservation
and the parties’ contentions in this Court

125. The Judge had no hesitation in concluding timatapplicant
could not rely on article 14(7) of the ICCPR ondet 11(6) of the BOR to
strike down the Deportation Order (8876 and 82)n the case of
article 11(6) of the BOR, this was because of sactil of the HKBORO

which provides :

“As regards persons not having the right to entel @main in
Hong Kong, this Ordinance does not affect any inratign
legislation governing entry into, stay in and deya from Hong
Kong, or the application of any such legislation.”

And in the case of article 14(7) of the ICCPR, thias because of the
reservation entered by the UK Government when t@€HRR was

originally extended to Hong Kong. That reservatiaas in these terms :

“The Government of the United Kingdom reserve tlghtrto

continue to apply such immigration legislation goweg entry
into, stay in and departure from the United Kingdasrthey may
deem necessary from time to time and, accordingie

acceptance of art.12.4 and of other provisionhefGovenant is
subject to the provisions of any such legislatian ragards
persons not at the time having the right underl#éve of the

United Kingdom to enter and remain in the Unitechdgdom.

The United Kingdom also reserves a similar rightegard to
each of its dependent territories.”
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The reservation was maintained by article 39 of Basic Law since it
implements the provisions of the ICCPR only to ¢&ent that the ICCPR
was “applied to Hong Kong” prior to the coming irgffect of the Basic
Law on 1 July 1997.

126. On the other hand, before the Judge, matedatessions
were made on behalf of the appellants by their seurbelow* as
follows :
“04. [Counsel for the appellants] also very prdperccepts
that the reservations to the application of the KKED and
ICCPR in relation to immigration legislation do regply where
HKBORO Art.3 and ICCPR Art.7 are concerned. Thss i
because the injunction against inflicting tortureother forms of
inhuman or degrading treatment are peremptory noohs

customary international law. It is not possible o state to
derogate from those norms.”

127. Mr Pun sought to uphold the Judge’s acceptaricthese

concessions in support of his argument that theigranon reservation
and section 11 of the HKBORO could not be reliedrupo meet the
argument that the applicant’s rights under ICCPRclar7 and BOR

article 3 would be infringed by his being deportedror the appellants,
Mr Chow sought to challenge the correctness ofdiwcessions and to
withdraw them in order to argue that the immignatieservation and
section 11 of the HKBORO precluded reliance byapplicant on ICCPR
article 7 and BOR article 3.

128. Mr Pun sought, however, also to argue thatJige was

wrong in holding that the immigration reservatiardasection 11 of the

14 Not Mr Chow or his junior, Ms Grace Chow.
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HKBORO were effective to preclude reliance by tipplcant on ICCPR
article 14(7) and BOR article 11(6). He contentlest the Judge should
have held that the immigration reservation is a@ag,vprior to 1 July 1997,
generally invalid as a matter of public internaibdaw because it is

iIncompatible with the object and purpose of the RRC

129. His primary argument was that the whole reg@u was
unlawful and invalid as being inconsistent gengrallth the object and
purpose of the ICCPR. Consequently, he argued, infmaigration
reservation was severed automatically by operatiolaw and was, and
remains, of no legal effect. This argument wouddéhthe consequence
that the ICCPR *“as applied to Hong Kong” is the RFC without the
immigration reservation and that article 39 of Basic Law should be
construed accordingly. It would therefore folloae contended, that to
the extent that section 11 of the HKBORO contradibie application of
the ICCPR without the (invalid) immigration reseffea, it contravenes

article 39 of the Basic Law and is invalid unddicée 8 of the Basic Law.

130. Mr Pun’s subsidiary submission was that, amaiter of
construction, the reservation entered into by thédd Kingdom was very
narrow and article specific to a person’s righetder his own country in
article 12(4) of the ICCPR.

F3.2 Is the injunction against inflicting torture other forms of inhuman
or degrading treatment a peremptory norm of custgniaternational law,

so that no reservation or exemption applies to egitarticle 7 of the
ICCPR or article 3 of the BOR?

131. Although objection was taken by Mr Pun towh#hdrawal of

the concessions made below, the Court indicatethéncourse of the
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hearing that, to the extent necessary, leave waellgiven to the appellants
to withdraw the concessions and to argue to thetragn The
concessions are pure matters of law and no prejudis been sustained by
the applicant in reliance on the concessions. Niogbrtantly, for the
reasons | will set out below, the concession ath&applicability of a

reservation was, in my view, wrong in law and sdoubt have been made.

132. In support of his submission that the Judge ngdt to regard
as correct the appellants’ concessions below, NMrieferred to General

Comment No. 24 of the Human Rights Committee, contimg on issues

relating to reservations made on ratification ocession to the ICCPR.

The comments included the following statements :

“8. Reservations that offend peremptory norms wooudd be
compatible with the object and purpose of the Camnén
Although treaties that are mere exchanges of dibiga between
States allow them to reseruger seapplication of the rules of
general international law, it is otherwise in hunmayhts treaties,
which are for the benefit of persons within thairigdiction.
Accordingly, provisions in the Covenant that reprds
customary international law (arad fortiorl when they have the
character of peremptory norms) may not be the subpé
reservations. Accordingly, a State may not reséneeright to
engage in slavery, to torture, to subject persorsuel, inhuman
or degrading treatment or punishment, ... and wlagervations
to particular clauses of article 14 may be accdetad general
reservation to the right to a fair trial would riat.”

133. It is not necessary for the purpose of degidimns case to
determine the issue of whether the prohibitionoofure or cruel, inhuman
or degrading treatment or punishment is a peremptorm of customary
international law. It is only necessary to considehether, even
assuming the prohibition is a peremptory norm aftemary international

law, at a domestic law level (which is the onlydewith which the courts
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of Hong Kong are concerned) the immigration ressmao the ICCPR as
applied to Hong Kong is valid. In my judgment (mdb to Mr Pun’s
other arguments addressed in Section F3.3 belbene tis no question but
that, as a matter of domestic law, the courts afgHkéong must give effect
to the immigration reservation to the ICCPR asectfd in article 39 of
the Basic Law and section 11 of the HKBORO. |ghis for the

following reasons.

134. Article 39 of the Basic Law entrenches thevigions of the
ICCPR but only “as applied to Hong Kong”. This abe requires a
careful analysis of the relevant chronology of éipglication of the ICCPR
to Hong Kong. The ICCPR was originally extendedHong Kong in
1976 by the UK'’s ratification of the ICCPR subjgct a number of
reservations, including the immigration reservatiomhe Sino-British
Joint Declaration signed in 1984 provided (at SecKlll to Annex |) that
the ICCPR “as applied to Hong Kong shall remairfioirce”. This was a
continuation of the application of the ICCPR to lgdrong as originally
applied by the UK’s ratification in 1976. Its conted application was
then entrenched in article 39 of the Basic Law Wwha@s promulgated on
4 April 1990 and came into effect on 1 July 199Between 8 June 1991
and 1July 1997, the ICCPR was applied domestictipough the
provisions of the HKBORO. It was through the UKdification of the
ICCPR, subject to the reservations including thenignation reservation,
and the enactment of that domestic legislation tte rights and
guarantees of the ICCPR became directly enforcealdtong Kong prior
to 1 July 1997. At the time the HKBORO came infe& on 8 June
1991, an amendment to the Letters Patent, the ipahconstitutional
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instrument of Hong Kong prior to 1 July 1997, sitankously came into
operation and provided as follows :

“The provisions of the [ICCPR], adopted by the QGahe

Assembly of the United Nations on 16 December 19&§,

applied to Hong Kong, shall be implemented throtighlaws of

Hong Kong. No law of Hong Kong shall be made aftes

coming into operation of the Hong Kong Letters Rat&991

(No.2) that restricts the rights and freedoms esgoyn Hong

Kong in a manner which is inconsistent with thatv@want as

applied to Hong Kong.”
The clear effect of that constitutional entrenchtneinthe ICCPR is that
one must look to the terms of the UK'’s ratificatioh the ICCPR to
ascertain the extent to which the ICCPR has bepheapto Hong Kong.
That was the position before 1 July 1997 and itai@sithe position since
that date by reason of article 39 of the Basic lawich is to the same
effect. Furthermore, the effect of article 39 bk tBasic Law is that,
regardless of the enactment of the HKBORO, the IRGR applied to
Hong Kong in 1976 (upon ratification), 1984 (whé&e tJoint Declaration
was signed) or 1990 (when the Basic Law was proataty), all of which
dates pre-date the enactment of the HKBORO, coagina have domestic

force as from 1 July 1997.

135. So far as the courts of Hong Kong are conckrierefore,
the provisions of section 11 of the HKBORO are bgg unless found to
be inconsistent with any provision of the Basic Lawrar from being
inconsistent with any such provision, in my viewecson 11 of the
HKBORO is entirely consistent with article 39 ottBasic Law. As was
noted in the course of argument, section 11 ofHKBORO reflects the
evident fact that the UK Government viewed its reggon to the ICCPR

as effective to exclude all the provisions of ti@&CPR in the relevant

M
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context of immigration control. It is also relevato note that the
immigration reservation entered into by the Unit&ghgdom (and
continued by the PRC in respect of Hong KBngas not been the subject
of any State objection under the Vienna Conventioithe Law of Treaties.
Moreover, there is a long line of cases decidedong Kong in which it
has been confirmed that the effect of section 1thefHKBORO and the
immigration reservation to the ICCPR is that thevsions of the BOR
and ICCPR respectively cannot be invoked to entlidalse not having the
right to enter and remain in Hong Kong to resishogal or deportation:
see, e.gHai Ho Tak (a minor) v Director of Immigratiofreferred to
above) Bahadur v Secretary for Securi3000] 2 HKLRD 113 at 124-125,
andChan Mel Yee v Director of Immigratipanrep., HCAL77 & 99/1999,
13 July 2000 at 8831-46. Two of those cases arssidas of this Court
and, unless shown to be “plainly wrony”are binding. |do not think
they have been shown to be plainly wrong and theréherefore no

guestion of departing from them.

136. Thus, whilst it may be accepted that, as atemaodf
international law, derogation from a peremptorymas not permissibfg,
there is arguably a distinction between, on thelwared, such a derogation
(which is impermissible) and, on the other hand,dht of choosing not to
enter into a treaty which incorporates the peremptmrm itself (which
must be permissible) or of choosing to enter ifite treaty but with a
reservation regarding the relevant provisions ipoaating the peremptory
norm (which, as a matter of principle and logicglouto be permissible).

In any event, it is not necessary here to addnedsesolve the question of

15 See the Communication from the PRC to the Urlitations dated 20.6.97.
16 SeeSolicitor (24/07) v Law Society of Hong Kof&p08) 11 HKCFAR 117 at §45.
17 See General Comment No.24 of the UN Human Rigbtamittee at §8, quoted above.
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whether that distinction in international law isliga since no such
argument can arise at the domestic level, with lhhls Judgment is
concerned, since the courts of Hong Kong are reduim apply article 39
of the Basic Law and section 11 of the HKBORO.

137. | would add that if reliance is to be placed @& rule of
customary international law, it is clear that thiseds to be proved by
showing that the rule in question is a rule of ensal international
practice. In the present case there is no eviddrateStates have applied
a universal practice of prohibiting deportation whehere is a risk of
inhuman or degrading treatment. Indeed, the Supr@uourt of New
Zealand observed idaoui v Attorney-General (No. 22006] 1 NZLR 289
at 851 that :

“While there is overwhelming support for the propios that

the prohibition on torture in itself igus cogens there is no

support in the state practice, judicial decisionc@mmentaries

to which we were referred for the proposition tthegt prohibition

on refoulement to torture has that status. Sadastate practice

and the commentators are concerned the positiogaapglearly

in the legislation mentioned earlier and the papeepared for,

and the statements emerging from, the 2001 UNHCR

consultation. They set out the absolute propossti@bout

torture and arbitrary death distinctly from theuwgments of art
33: the obligations are successive, not merged.”

A fortiori, there is no evidence that the prohibition againsuman and

degrading treatment, and still less, the injuncté@ainst refoulement to

inhuman and degrading treatment, have begoseogens

138. For these reasons, | would hold that the csice made to
the Judge as regards the application of sectioof #ie HKBORO and the
immigration reservation to the ICCPR was wrong ahduld not have

been accepted by him.
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F3.3 Is there some other basis for challengingih@ge’s conclusion that
the immigration reservation and section 11 of thEB@®RO precluded
reliance by the applicant on article 14(7) of tli&JPR and article 11(6) of
the BOR?

1309. Mr Pun’s arguments in this respect have beemsrised in

paragraphs 128 to 130 above.

140. In support of his submissions in support alstharguments,

Mr Pun referred to the following passages in thadsal Comment No. 24

of the Human Rights Committee :

“6. The absence of a prohibition on reservationssdoot mean
that any reservation is permitted. The matter esfervations
under the Covenant and the first Optional Protesajoverned
by international law. Article 19(3) of the Vien@anvention on
the Law of Treaties provides relevant guidance. stippulates
that where a reservation is not prohibited by tleaty or falls
within the specified permitted categories, a Stagy make a
reservation provided it is not incompatible withe tbhbject and
purpose of the treaty.

18. It necessarily falls to the Committee to deteamwhether a
specific reservation is compatible with the objaetl purpose of
the covenant. ... Because of the special character lmfiman
rights treaty, the compatibility of a reservationthwthe object
and purpose of the Covenant must be establishexttolgly, by

reference to legal principles, and the Committepadicularly

well placed to perform this task. The normal copsace of an
unacceptable reservation is not that the Covendhnot be in

effect at all for a reserving party. Rather, sadkeservation will
generally be severable, in the sense that the @Govenill be

operative for the reserving party without benefit the

reservation.

19. Reservations must be specific and transpasenthat the
Committee, those under the jurisdiction of the nésg State
and other States parties may be clear as to wHigatbns of
human rights compliance have or have not been taidsar.
Reservations may thus not be general, but must refea
particular provision of the Covenant and indicat@iiecise terms
its scope in relation thereto. ...”
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141. As to his argument that the reservation shbaldiven a very

narrow construction, Mr Pun referred in this cobhtiexthe Sixth Periodic

Report of the UK to the United Nations Human RigRismmittee in
respect of the ICCPR, dated 1 November 2006, irchvkhe reasons for

the maintenance of the reservation were explaimé¢dd following terms :

“There is uncertainty concerning the correct intet@tion of
‘territory of a State’ and ‘own country’. The pwge of the
Immigration Act 1971 and related legislation is t¢ontrol
immigration into the United Kingdom, including imgnation
from the British overseas territories (which, inngeal, are
responsible for their own immigration controls). helright to
enter and reside in the United Kingdom is restdcte the main,
to British citizens.  British Nationals (Overseadyritish
Overseas Territories citizens, British Overseagamiis, British
protected persons and (for the most part) Britishjects are
eligible for British passports and consular pratectout, unless
they concurrently hold British citizenship, havernght of abode
here. The reservation protects these arrangerhents.

142. | do not think Mr Pun’s argument as to thermaness of the
construction of the immigration reservation is ectr As this Court held
in Hal Ho Tak (a minor) v Director of Immigratigi994] 2 HKLRD 202,

there is nothing ambiguous about section 11 of HiKBORO or the

iImmigration reservation : see pp. 207, 208-9 an@. 2IThe reservation
itself is very clear: persons not having the rightenter and remain in
Hong Kong are subject to the domestic immigratiegidliation. The
immigration reservation entered by the UK Governimeeferred to

article 12(4) of the ICCPR *“and other provisionsOne cannot simply
ignore those words in order to read the reserva®if it applies only to
article 12(4). Furthermore, article 12(4) of theCPR simply protects
against arbitrary deprivation of the right to erdeperson’s own country.

If the immigration reservation applies only to thaght, it would be
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stripped of virtually all effect and meaning andal not think that is a

correct interpretation of the immigration reseroati

143. If, as a matter of language, the immigratiestriction is not
restricted only to article 12(4) of the ICCPR, anast consider if there is
any basis to exclude from its ambit only some bott &l of the other
provisions of the ICCPR. In my view, there is noBo far as reliance on

General Comment No. 24 is concerned, the viewshefHuman Rights

Committee received considerable criticism from &mvernments of both

the UK and the United States : Observations byGbgernments of the

United States and United Kingdom on Human Rightm@dtee General

Comment No. 24 (52) relating to reservations. Asthe criteria for

assessing compatibility with the object and purpoée Covenant, the

observations of the UK were as follows :

“6. The United Kingdom shares the Committee’s vidat an

automatic identification between non-derogability nda
compatibility with the object and purpose is toangilistic.

Derogation from a formally contracted obligatiordaeluctance
to undertake the obligation in the first place am the same
thing. The United Kingdom is likewise of one mimadth the

Committee that multifaceted treaties like the Carda pose
considerable problems over the ascertainment af dhgect and
purpose. The problem is one common to all lendtegties
containing numerous provisions of coordinate statith one

another.

7. The United Kingdom is however less convinced thg
argument that, because human rights treaties arhdobenefit
of individuals, provisions in the Covenant that resent
customary international law may not be the subjett
reservations. It is doubtful whether such a prapmrs
represents existing customary international laws ihot a view
shared by most commentators, and States have mpoessky
objected to reservations on this ground. In theitddn
Kingdom'’s view, there is a clear distinction betweghoosing
not to enter into treaty obligations and trying dpt out of
customary international law. Such a distinctionnkerent in
the Committee’s recognition that reservations tbclas that
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guarantee customary international law rights arempted
provided that the right is not deprived of its logsurpose.

8. For broadly similar reasons, the United Kingddaes not
wholly share the Committee’s concern over resemnatiwhich
exclude the acceptance of obligations which wouwdduire
changes in national law to ensure compliance widnt The
Committee’s comments that ‘no real internationajhts or
obligations have thus been accepted’ and thatth&ll essential
elements of the Covenant guarantees have been eemuonss
the fact that States Parties, even while entenireh seservations,
do at least accept the Committee’s supervisionputin the
reporting system, of those Covenant rights guaeahtsy their
national law.”

144. And as regards the legal effect of an incorbfgateservation,
the UK observed :

“13. The Committee correctly identifies articles &@d 21 of the
Vienna Convention on the Law of Treaties as coimgirthe
rules which, taken together, regulate the legalectffof
reservations to multilateral treaties. The Unit&gthgdom
wonders however whether the Committee is rightskume their
applicability to incompatible reservations. Thelesu cited
clearly do apply to reservations which are fullyrmgatible with
the object and purpose but remain open for acceptar
objection ... it is questionable however whether thegre
intended also to cover reservations which are insslbie in
limine. For example, it seems highly improbable that a
reservation expresslyprohibited by the treaty (the case in
article 19(a) of the Vienna Convention) is operatgeptance by
another Contracting State. And if so, there isclear reason
why the same should not apply to the other casemerated in
article 19, including incompatibility with the olgeand purpose
under 19(c). Thésenocide ConventioAdvisory Opinion did
indeed deal directly with the matter, by statingttacceptance of
a reservation as beingpmpatiblewith the object and purpose
entitles a party to consider the reserving Stateetgarty to the
treaty. In the converse case (i.e. the case whereeservation
is not compatible with the object and purpose) the Cestates
plainly, ‘that State cannot be regarded as beirgamy to the
Convention’. This is the approach which the Unikddgdom
has consistently followed in its own treaty pragtic

14. The General Comment suggesfsgr contrg that an
‘unacceptable’ reservation will generally be sebain the
sense that the Covenant will be operative for #senving party
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as if the reservation had not been entered. Th&edln
Kingdom agrees that severability of a kind may waffer a
solution in appropriate cases, although its corstcare only
beginning to be explored in State practice. Howdve United
Kingdom is absolutely clear that severability woudshtail
excising both the reservati@md the parts of the treaty to which
it applies. Any other solution they would find gée contrary
to principle, notably the fundamental rule reflectan
article 38(1) of the Statute of the Internation@u@ of Justice,
that international conventions establish rules regply
recognised by the Contracting States. The Unkédgdom
regards it as hardly feasible to try to hold a &tat obligations
under the Covenant which it self-evidently has mopressly
recognised’ but rather has indicated its expressllimgness to
accept. The United Kingdom fears that, questidnprimciple
aside, an approach as outlined in paragraph 2heiGeneral
Comment would risk discouraging States from ratifyhuman
rights conventions (since they would not be in aigan to
reassure their national Parliaments as to the sstafutreaty
provisions on which it was felt necessary to respior might
even lead to denunciations by existing Parties wdiified
against a set of assumptions different from thase enunciated
in the General Comment.

15. The United Kingdom believes that the only soapgroach
is accordingly that adopted by the International€of Justice:
a State which purports to ratify a human rightatiyesubject to a
reservation which is fundamentally incompatible hwit
participation in the treaty regime cannot be regdrds having
become a party at all — unless it withdraws themegtion. The
test of incompatibility is and should be an objeetione, in
which the views of competent third parties wouldrgaveight.
Ultimately however it is a matter for the treaty rties
themselves and, while the presence or absenceliofdoal State
‘objections’ should not be decisive in relation da objective
standard, it would be surprising to find a reseoratvalidly
stigmatised as incompatible with the object andopse of the
Covenant if none of the Parties had taken excegiahon that
ground. For all other reservations the rules kddvn in the
Vienna Convention do and should apply — exceph® dxtent
that the treaty regulate such matters by its owng¢e

145. The thrust of these comments by the UK Governims
four-fold. First, there is a clear distinction Wween opting out of a rule of

customary international law and a reservation toeaty that guarantees
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the relevant rights under that same rule of custgnraernational law.
Secondly, the UK Government did not accept thatrannwhich represents
customary international law may not be subject teservation. Thirdly,
the UK Government did not accept that a reservatmnpermit the
continuation of domestic legislation was not propefourthly, the UK
Government did not accept that, if a reservatiomewacompatible with
the object and purpose of the treaty, the signasonpnetheless bound by
the treaty.

146. More importantly, whether those particular usangnts put
forward by the UK Government are correct or notd(dor my part, | think
they are), there is a further reason, in any ewehy, Mr Pun’s challenge
to the immigration reservation and section 11 & HKBORO must falil
and that is the analysis set out in paragraphsdBd 135 above
demonstrating that, so far as the courts of Hongg<are concerned as a
matter of domestic law, the immigration reservataomd section 11 of the
HKBORO are valid and binding.

147. Finally, in this context, Mr Pun ran a fallkargument to the
effect that the phrase “as applied to Hong Kongbuith be read as
meaning “as lawfully applied to Hong Kong” sinceg Bubmitted, in
applying the ICCPR to Hong Kong, the UK cannot haviended its
reservations to apply regardless of their legagya matter of international
law. This argument is, in my opinion, wholly failaus since it would
mean that a party acceding to the ICCPR with arvaen was binding
itself to whatever interpretation of legality thaiidan Rights Committee
might thereafter, or from time to time, pronounc&hat simply cannot be
right. A party making a reservation does so on Hasis that the
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reservation is lawful and that, but for the restora it would not have
acceded to the treaty at all. This is amply réfldcin 814 of the
observations of the UK Government on General ContirNen 24 (quoted

in paragraph 144 above).

148. Like the Judge, therefore, | have no hesitaitnoconcluding
that the ICCPR as applied in Hong Kong is subjecthie immigration
reservation and that section 11 of the HKBORO ierdfore not
inconsistent with the Basic Law. However, sinae dhdge did not accept
that the immigration reservation or section 11k HKBORO was valid
as regards the injunction against inflicting inhunast degrading treatment
(894), it has been necessary to address the quedtithe validity of the

immigration reservation and section 11 of the HKBEDg&enerally.

F3.4 Has the rule of customary international lanaagst torture or other
forms of inhuman or degrading treatment become,th®y doctrine of
incorporation, part of Hong Kongs common law indedently of the
ICCPR and the BOR?

149. This was a further alternative argument adedrimy Mr Pun.
Its effect was that, by reason of the incorporatbthis rule of customary
international law into Hong Kong's common law, themigration
reservation and section 11 of the HKBORO, beingsudticiently specific

to exclude the incorporation, do not prevent th@detion Order being

unlawful.

150. | do not accept this argument. First, evea iprohibition
against inhuman treatment were a rule of custonrdgrnational law, it
would only be incorporated into the common law ainig Kong to the

extent that it is not inconsistent with the proers of a domestic statute.
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This is clear from the passage in the speech ofl Btkin in Chung
Chi Cheung v The Kin[f939] AC 160 at 167-168 where he held :
“It must be always remembered that, so far, at ratg, as the
Courts of this country are concerned, internatidaal has no
validity save in so far as its principles are atedmnd adopted
by our own domestic law. There is no external poweat
imposes its rules upon our own code of substaniwe or
procedure. The Courts acknowledge the existeneebafdy or
rules which nations accept amongst themselves. aon
judicial issue they seek to ascertain what theveglerule is, and,
having found it, they will treat it as incorporatedto the
domestic lawso far as it is not inconsistent with rules enacted
by statutesor finally declared by their tribunals.” efhphasis
added
In the present case, the incorporation of the efileustomary international
law is precluded to the extent that it is incoresistwith the immigration

reservation to the ICCPR and section 11 of the HRBO

151. Secondly, in my opinion, insofar as Mr Punuaxd that the
immigration reservation and section 11 of the HKEDRare not
sufficiently specific to exclude the incorporatiohthe rule of customary
international law in question, | agree with Mr ChaWwat the correct
approach is to look at the substance of the oldigatinder customary
international law and see if that has been displdmestatute. Here, the
relevant rule is the prohibition of torture and extHorms of inhuman or
degrading treatment. This is addressed domestibgllarticle 39 of the
Basic Law and article 3 of the HKBOR, albeit subjecthe immigration
reservation and section 11 respectively and | dccansider that these are
insufficiently specific to preclude the incorpomati of the rule of
international law relied upon. On the contrarye treservation of any
rule of international law not embraced in a donwestatutory code dealing

with the same subject matter would require exprefesence to the rule in
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guestion : see, by way of exampR, v Immigration Officer, ex parte
Thakrar[1974] 1 QB 684 esmer Orr LJ at 708A-E.

F4 Issue 4: Can the common law principle of doyétgardy be relied
upon to resist a deportation order?

152. The Judge rejected the submission by Mr Pahhb should

guash the Deportation Order on the grounds thactmemon law itself

was against a person being placed in double jegparde held (886) :
that the common law prohibition does not prevent

deportation. It is simply available as a defengairast a second
prosecution in the Hong Kong court.”

153. It was submitted on behalf of the applicaratt,tldespite the
absence of any decision in which the common lawgmple against double
jeopardy has been applied as a basis for resistiggprtation, such
conclusion would simply be a further iteration bé testablished principle

that a man should not be tried twice for the saomlact.

154. | have no hesitation in rejecting that submrss The
common law principle of double jeopardy is direcegdhe competence or
fairness of the subsequent criminal proceedingsater exclusively for
the domestic court, and does not relate to angisfdeportation. In the
circumstances, it is not surprising that counseltie applicant have been
unable to locate any authority to support this psson. In this context,
it is noteworthy that there is no suggestionARJ v Australia a case
before the Human Rights Committee originating framcommon law
jurisdiction, that the common law principle agaidsuble jeopardy would

apply to preclude deportation. If it were thougit this was the ambit
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of the common law, one might have expected it teeHaeen raised in the

context of the arguments in that case.

155. Further, it is well-established that the pipre of double
jeopardy is not relevant to extradition proceediagd is instead a matter
to be raised at trial in the foreign court : <8leen Chong Gui v Senior
Superintendent of Lai Chi Kok Reception Centt898] 1 HKC 522 at
529I1-530C and 533D-I, andheng Chui Ping v The Chief Executive of the
SHKSAR and the United States of Amerigarep., HCAL1366/2001,
7 January 2002 at 8858-60. Although deportatiod artradition are
different, | consider that the approach in extiaditcases provides a

relevant and applicable analogy for present puigose

156. For these reasons, | agree with the conclusidine Judge on
this point and, in my opinion, it would be wrongpnnciple to extend the

common law principle in the manner suggested byapiicant.

F5 Issue 5 : Was the decision of the respondentmove the applicant
from Hong Kong to Nigeria irrational in the publiaw sense?

157. This issue was raised by the applicant in anerded
Supplemental Respondent’s Notice filed on 16 Sep&n2010. The

argument is based on the Fugitive Offenders Oradi@acap. 503 (“the
FOQ”), and runs as follows.

158. In extradition cases, section 5(1)(e) of tkEOFprohibits the
extradition of a person to another jurisdictioncicumstances where the
offence in respect of which extradition is soughsuch that, if the offence

had occurred in Hong Kong, the laws of Hong Konigtneg to previous
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acquittals or convictions would preclude the prasiea or the imposition
or the enforcement of a sentence in respect ofofi@ce. Extradition in
narcotics cases is governed by the Fugitive Offend®rugs) Order,
Cap. 5033, giving effect to the United Nations Gartion against lllicit
Traffic in Narcotic Drugs and Psychotropic Substmc Under that
Convention, to which both the HKSAR and Nigeria pagties, extradition
In narcotics cases is “subject to the conditiorsviled for by the law of
the requested Party or by applicable extraditiaattes, including the
grounds upon which the requested Party may refusadaion”

(article 6(5) of that Convention). Thus, extraalitiin the face of double

jeopardy and/or double punishment is specificalltlawed.

1509. Thus, it was contended on behalf of the apptic that

although the present case is not a case of extmadihder the FOO or the
relevant Convention, the practical result is ideadtinamely that a person
would be sent, against his will, to another jumsidn where he would
potentially face a criminal trial for the same ofte or conduct. It was
submitted that, given that clear legislative polmyhibits extraditing a
person to face double jeopardy and/or double pomesh, the making of a
deportation order that would achieve an identiesllt is irrational in the

public law sense.

160. The appellants objected to this argument ergtbund that it

was an entirely new point not raised in the coetblw and in respect of
which leave to apply for judicial review was negeiught or granted. In
the Form 86A Notice, the ground of irrationality a®asis of challenge to

the Deportation Order was raised but not in theasein which it is now
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sought to be argued. In paragraph 74 of the F&#n Rotice, it was
pleaded :
“Further or alternatively, assuming the decisiorthed Secretary
for Security/Director of Immigration to deport tiAgplicant to
Nigeria did not violate the Article 11(6) of the BIOR (which is
denied), the decision of the Secretary for Secuatyd/or

Director of Immigration to remove the ApplicantNigeria was,
for the reasons stated above, irrational in thdipldw sense.”

161. The words “for the reasons stated above” lglete the
applicant’s irrationality ground of challenge teettwo earlier grounds of
challenge identified in the Form 86A Notice, namidbgality by reason of
violation of article 14(7) of the ICCPR and artidl&(6) of the BOR and
illegality by reason of violation of article 3 ofié BOR, article 7 of the
ICCPR and article 3 of the CAT.

162. Even if this Court were to permit this argumeéa be
advanced on behalf of the applicant, | would reject The concepts of
extradition and deportation are two separate astindt concepts and the
applicant cannot derive assistance for his argummiintationality from the

different treatment of the concept of double jedgan extradition cases.

163. The long title to the FOO reads :

“An Ordinance to make provision for the surrendercertain
places outside Hong Kong of persons wanted forgmatson, or
for the imposition or enforcement of a sentencereispect of
certain offences against the laws of those plades;the
treatment of persons wanted for prosecution, or foe
imposition or enforcement of a sentence, in respéatertain
offences against the law of Hong Kong who are swieeed
from such places; and for matters incidental tleeogtconnected
therewith.”
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164. Unlike an extradition situation, deportatisrsimply a matter
within the immigration control of one state, inglwase Hong Kong, and is
concerned with the removal from Hong Kong of pessomho are
considered to be undesirable. This is a compleddfgrent context to
that of extradition, which is governed by the terwfs international
extradition treaties, the safeguards of which amengrily designed to
ensure that citizens of the requested jurisdictama protected against
injustice in the requesting jurisdiction. Furthems deportation is
limited, necessarily, to non-permanent residentsHohg Kong, since
permanent residents are not liable to deportatdnist the FOO applies

equally to permanent and non-permanent residerti®ing Kong.

165. A further difference is that, a request faraition will have

been made in the context of treaties under whidh Iparties will have
subjected their criminal laws and procedures tostraitiny of the other
jurisdiction. It is therefore perfectly understabte that there will be a
need to look at the reciprocity of treatment amdl, this context, a

consideration of the risk of double jeopardy w#l imaterial.

166. Finally, in an extradition situation, the regting state will

have already formed the intention and desire tcsqmote the person
intended to be extradited. In that context, ip&fectly understandable
that the FOO should contain restrictions on theeswer of such a person
where acceding to the extradition request woulddeenthe alleged

offender liable to double punishment.

167. Mr Pun faintly suggested in his oral submissithat other

factors to be taken into account in support of ithaionality argument
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were (i) the institutional behavioural report shogvithat the applicant had
exerted efforts in reforming himself and turned roeenew leaf in the
course of his imprisonment, (ii) the letter fromethegislative Council
Secretariat dated 23 April 2002 to another Nigenmeational serving a
prison sentence in Hong Kong explaining why hisuesg to serve the
remainder of his sentence in Nigeria could not beeded to, and (iii) a
letter from the applicant to the UNHCR dated 7 8eyiter 2006 claiming
asylum under the UN Human Rights Convention.

168. In my view, none of these other factors leathé conclusion
that the decision to issue the Deportation Ordes \weational. The
context of each of the three factors identified wémlly different. The
institutional behavioural report was written in tbentext of determining
whether the applicant should be entitled to eaglgase from prison for
good behaviour. The letter from the Legislativeu@i@l Secretariat
proceeded on the basis of a mistaken understamditige risk to which a
deportee to Nigeria would face and, in any eventyds written in the
context of a request to be repatriated to Nigeriserve the remainder of a
current sentence of imprisonment being served ingHdong. Finally,
the applicant’s letter to the UNHCR, in the conteka request for asylum,
adds nothing to the challenge to the legality & Beportation Order by

reason of the risk of double jeopardy.

1609. In the circumstances, the ground of irratitypamust be

rejected.
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F6 Issue 6 : Was the detention of the applicanawful?

170. The Judge concluded that the applicant’s tietedetween
his release from prison on 29 December 2007 and réisase on
recognizance on 23 August 2008 was unlawful. Hesdion two distinct
bases. First, he concluded that the detention measfor a reasonable
period and was not supported by adequate reas@econdly, he held,
following the decision of this Court i\ v Director of Immigration
[2008] 4 HKLRD 752 by which he was bound, that tpeunds and
procedures for such detention must be certain aoésaible to a detainee

and that, since they were not, the detention maistriawful.

171. Mr Chow accepted, in relation to the Judgesoad ground,
that there were at the material time no such grewamdl procedures set out
and that, accordingly, the declaration of unlawésk in respect of the
detention was one the Judge was bound to make. evawMr Chow
expressly reserved the right to argue before agnigburt that the power to
detain is sufficiently circumscribed by adminisivat law and/or the
principles laid down irex parte Hardial Singif1984] 1 WLR 74, and that
A v Director of Immigrationwas wrongly decided. As has been noted
elsewher®, there have been recent decisions in England whsie held
that a failure to comply with stated policy wouldtmecessarily turn a
detention, which otherwise complied wittardial Singhprinciples, into a
false imprisonment. Mr Chow informed us that orfetlmose cases,
namely SK (Zimbabwe) v Secertary of State for the HompaDment
[2009] 2 All ER 365, is under appeal to the Supredaeirt in the United
Kingdom.

18 Raju Gurung v Secretary for Securitnrep., HCAL 5/2009, 21.8.09 at §54.
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172. Notwithstanding his acceptance that the daiitar of
unlawfulness was correct and could not be overtyrn®lr Chow
nevertheless sought to challenge the Judge’s dectbiat the detention
was unlawful on the additional ground that the oeasgiven by the

Director for refusal to release the applicant wevalid (8122).

173. It is well-established that an appeal liesiresjathe order
made by the judge, not against the reasons he fgaves decision see
Lake v Lake[1955] P 336, cited irHong Kong Civil Procedure 2010
(Vol.1) at Note 59/0/9 on p. 993. On a strict aggdion of this principle,

there is no basis for entertaining this part ofdppellants’ appeal.

174. However, as the Note cited indicates, thesthofi the rule is
directed towards the situation where a party haseseded in obtaining, or,
as the case may be, resisting, all relief sougBuch a party cannot appeal
even though he disagrees with the reasons whicljutlgee has given for
deciding all points in his favour. But this saygmng of a party who has
lost below and who, on the basis of that decisiod #&s particular

reasoning, may face further consequences.

175. I do not think it is contrary to principle fahis Court to
express a view as to the correctness of the raagdmy a judge for a
particular decision (particularly a decision in theld of public law), if
that view is for the purpose of providing guidaimégeneral application in
future cases. This seems to me to apply partigularthe present case
where the Director has expressly reserved the righthallengeA v
Director of Immigrationon a future occasion. |If that challenge is made

and is successful, the further reason given byJtidge in this case for
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declaring the detention to be unlawful, if wrongdarh not corrected,
should not be allowed to stand since it may forma Hasis of further

declarations of unlawfulness of detention.

176. In any event, there is a further reason, inviey, why this
part of the appeal should be entertained. As tigge noted (8§120), the
applicant may be entitled to make a civil claimiagathe Government for
false imprisonment if the detention was unlawfuln the event of such a
claim, and assuming the Director does successthylengeA v Director
of Immigrationon some future occasion, the further reason gbsethe
judge for declaring the applicant’s detention toulnéawful will be highly

material to any such civil claim.

177. The Judge held there was no evidence that rglease from
prison, the applicant continued to pose a thredwoand order in Hong
Kong (8123) and no evidence of a real risk of thpliaant absconding
(8124). Furthermore, the Judge said that no gmuvere stated for the
Director’'s belief that deportation could be effecteithin a reasonable
time and that no particular time period in whiclpoeation was expected
to be effected was stated (§125).

178. As regards the assessment of the risk of thaicant
absconding, | consider that there is merit in thee@or’s contention that
the Judge strayed unacceptably into the shoeseofi¢ision-maker. In
my view, the Director was entitled to reach thewihat there was a risk
of the applicant absconding. The Judge thoughtithaould be odd if
the applicant were to abscond, in the light ofeiguesting to be allowed

to stay in Hong Kong (8124). | agree with Mr Chtvat this overlooks
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the fact that, at the material time, the applicargpplication not to be
deported had not been accepted so that any fedrisopart of being
returned to Nigeria to face another trial and gaespunishment would
provide a powerful incentive for his going to grdumand, thereby,
absconding. All these considerations are matierset assessed by the
Director and, unless shown to be unreasonable puldic law sense,

should not be interfered with on a judicial review.

179. The Judge’s conclusions that no grounds wateds for the
Director’'s belief that deportation could be effetteithin a reasonable
time and no particular time period in which the alegtion was expected
to be effected was stated (§125) seem to me toihkeasy to the evidence
filed on behalf of the Director and Secretary resipely. At the time of
the Secretary’s decision to continue the detemiothe applicant and the
Director’s decision to refuse to release the applion recognizance, the
applicant’s refugee claim had been rejected by WINHCR and the
assessment of his claim under the CAT was beinged®gtprocessed by
the Director. Put shortly, | do not see any b&sighe court to interfere
with the assessments of the Secretary and the tbDirétat there was no
indication that the applicant’'s deportation coutnt be effected within a
reasonable period of time. These are properlysassents to be made by
the Secretary and the Director respectively andessnshown to be
unreasonable in a public law sense (which | do thok has been

demonstrated), the Court should not interfere wigm.

180. Further, the Judge’s holding that there wadraonsparency
about the likely length of the applicant’s detent({®@126) is at odds with
the approach approved v Director of Immigration There, this Court
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held (at 831) that “so long as the Secretary isnhupon removing the
applicant at the earliest possible moment, ang ihat apparent to the
Secretary that the removal within a reasonable thoald be impossible,

the power to detain pending removal is in princgii# exercisable”.

181. For these reasons, | do not consider thatutlge’s additional
reason for declaring the detention to be unlawfsl supportable.
However, for the reasons explained, this conclusloas not affect the

declaration of unlawfulness in respect of the dieten

F7 Issue 7: Was the Judge correct not to exerdseliscretion against
the applicant on the ground of delay?

182. Although addressed in the Notice of Appeak thsue was
not addressed by the appellants in their skeletororal submissions.
Thus, it was not the appellants’ contention thatgeod substantive
grounds were made out for setting aside the DejpamtaOrder and
declaring the applicant’s detention unlawful, deleas a proper reason for

the court to refuse to grant the relief soughhis judicial review.

183. In the circumstances, it is not strictly nseeyg to deal with
this issue. Were it necessary to do so, howewsguld agree with the
applicant’s contention that there is no need fojudge to revisit the
guestion of whether there are good reasons fonditg the period within
which to bring the judicial review application,.ithe question of leave to

apply, at the substantive hearing.
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184. The relevant time limit for an application fodicial review
Is governed by RHC Order 53, rule 4 and section(81land (7) of the
High Court Ordinance, Cap. 4. RHC Order 53, rupgavides :

“(1) An application for leave to apply for juditiaeview

shall be made promptly and in any event within ¢hneonths
from the date when grounds for the applicatiornt @r®se unless
the Court considers that there is good reason Xtaneing the
period within which the application shall be made.

(2) Where the relief sought is an order of cedatbin
respect of any judgment, order, conviction or otberceeding,
the date when grounds for the application firstsarghall be
taken to be the date of that judgment, order, caiori or
proceeding.

3) The preceding paragraphs are without prejutbcany
statutory provision which has the effect of limgirthe time
within which an application for judicial review mé&g made.”

And the High Court Ordinance provides, by sectiatK@®) and (7) :

“(6) Where the Court of First Instance considdrat tthere
has been undue delay in making an application dwlicjal
review, the Court may refuse to grant —

(@) leave for the making of the application; or
(b) any relief sought on the application,

if it considers that the granting of the relief ghtiwould be
likely to cause substantial hardship to, or sulisttiy prejudice
the rights of, any person or would be detrimental good
administration.

(7 Subsection (6) is without prejudice to anyamaent or
rule of court which has the effect of limiting thiene within
which an application for judicial review may be redd

185. INR v Dairy Tribunal, ex parte Caswgll990] 2 AC 738, the
House of Lords considered the equivalent Englisbvigions governing
the time limit for an application for leave to apdbr judicial review.
Lord Goff stated the general principle in the fallog terms at p.747B-C :
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“It follows that, when an application for leave apply is not

made promptly and in any event within three months, court

may refuse leave on the ground of delay unleserisiders that

there is good reason for extending the period; bugn if it

considers there is such good reason, it may sfilise leave (or,

where leave has been granted, substantive rdiigf)its opinion

the granting of the relief sought would be likely tause

hardship or prejudice (as specified in section §1¢6 would be

detrimental to good administration.”
186. It is thus clear, in my view, that when a jadws, in granting
leave to apply for judicial review, exercised hisatetion to extend time
for such an application and there is no applicatmthe judge to set aside
that leave on the ground of delay, the questionvioéther leave should
have been granted is no longer live at the subg&ahearing. Instead, at
that hearing, the judge will have to consider wketim the exercise of his
discretion, any substantive relief that might berasted on the merits of
the case should nevertheless be refused on thedgdhat the granting of
such relief would be likely to cause hardship oejydice or would be
detrimental to good administration. For these psipons, see the
passage in the speech of Lord SlynnRnv Criminal Injuries Board,

ex parte A1999] 2 AC 330 at 341B-F.

187. In the present case the applicant explaineddaasons for his
delay in the Form 86A Notice and the Judge gramdeste to apply for

judicial review on 21 August 2008. No applicatisras made by the
appellants to set aside the leave granted on thendrof delay. There
was therefore no need, or basis on which, to rerdpe question of leave
at the substantive hearing. So far as the Judgesnent at paragraph 51
of the Judgment is concerned, it is right to obsetivat he expressed
himself in qualified terms. It was only “insofas amecessary” that the

Judge said he would extend the time for the brgpgiithe judicial review.
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Since this was not necessary, there was in faetxaccise of discretion by

him in that regard.

188. The substantive question, which was beforeJtidge, was
whether any substantive relief that might be waadmn the merits of the
case should nevertheless be refused on the grabatithe granting of
such relief would be likely to cause hardship oejydice or would be
detrimental to good administration. In this regdlskre does not appear
to be any suggestion that substantial hardshipubstantial prejudice
would be caused by the grant of the relief soughto evidence has been
filed to support the contention that the grantedfef notwithstanding the
delay would be detrimental to good administratiom the circumstances,
the Judge was correct, in my view, not to exergisaliscretion against the

applicant on the ground of delay.

G Conclusion, disposition and costs

1809. For the reasons set out above, | would allevappeal to the
extent of setting aside the Judge’s order quastiiagDeportation Order.
The declaration made by the Judge in respect oflaiwtulness of the
applicant’s detention between 29 December 2007 2B @ugust 2008
must stand, but on the basis of the binding effé#cA v Director of

Immigrationand not for the additional reason given by thegdud

190. | see no reason why costs should not follogs élient and

| would therefore make an ordeisi that the costs of the appeal be paid by
the applicant to the appellants, to be taxed if agiteed, and that the
applicant’s own costs be taxed in accordance Wwehdgal aid regulations.
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191. Accordingly this appeal is allowed to the extthat we set
aside the order of Reyes J that the DeportatioreiQvd quashed. There
will be a costs ordenisithat the costs of the appeal be paid by the
applicant to the appellants, to be taxed if noeadrand an order that the

applicant's own costs be taxed in accordance with tegal Aid

Regulations.
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