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LORD JUSTICE LAWS:

This is the judgment of the court, to which bothnmbers have contributed.

INTRODUCTORY

1.

On 1 August 2008, pursuant to s.93(4) of the Exticad Act 2003 (“the 2003 Act”),
the Secretary of State signed orders to the effibett these four appellants be
extradited to Rwanda to face trial in that courfty crimes of genocide. The case
had been sent to the Secretary of State by Disitidge Evans (“the judge”) on 6
June 2008 under s.87(3) of the 2003 Act followingeatradition hearing (which is a
statutory term of art) which took place at the GifyWestminster Magistrates Court at
intermittent intervals between 23 September 200d 8&nMay 2008, including
eighteen days of oral evidence.

Before this court are (1) appeals by all four algpes, brought under s.103 of the
2003 Act, against the judge’s decision to sendctme to the Secretary of State; (2)
their appeals under s.108 against the SecretaBtaié’'s orders for extradition; and
(3) in the case of Mr Ugirashebuja only, an appicafor judicial review of the
Secretary of State’s order. That application mulght in order to challenge the order
on grounds outwith the 2003 Act which we will explan due course. For
convenience we will refer to the individual appetiby their initials, thus VB is Mr
Bajinya (Dr Brown as he now is), CM is Mr Munyang#N is Mr Nteziryayo, and
CU is Mr Ugirashebuja. We intend no discourtesy.

The appeals range widely over many areas. Somelaots are common to all the
appellants; some specific to this or that individuA major common theme, and the
principal focus of this judgment, is the claim thia¢ appellants would not receive a
fair trial in Rwanda.

There are no general treaty arrangements betwesrJtlited Kingdom and the

Government of Rwanda (“the GoR”). These extradgiaere ordered on the basis of
a Memorandum of Understanding (“MoU”) entered iby Rwanda and the United

Kingdom in respect of each appellant on 14 Septer20@6. (A second MoU dated

22 December 2006 extended the period for the ptouof certain papers in the

extradition proceedings.) Such an MoU engagesstidieitory extradition machinery

contained in Part 1l of the 2003 Act by force df%®! which provides in part:

“(1) This section applies if the Secretary of Stéielieves
that—

(a) arrangements have been made between the United
Kingdom and another territory for the extraditidnragperson
to the territory, and

(b) the territory is not a category 1 territory acategory 2
territory.

(2) The Secretary of State may certify that thadtmons in
paragraphs (a) and (b) of subsection (1) are satigf relation
to the extradition of the person.



(3) If the Secretary of State issues a certificatader
subsection (2) this Act applies in respect of therspn’s
extradition to the territory as if the territory meea category 2
territory.

(4) As applied by subsection (3), this Act has @ffe
(a) as if [various sub-sections] were omitted;
(b) with any other modifications specified in thertdicate.”

Category 2 territories are (in summary) those tignigs to which Part 1l of the 2003
Act applies. Following the conclusion of the Mouw d4 September 2006 the
Secretary of State issued a certificate under §2)9dn 11 October 2006, and an
amending certificate on 22 December 2006.

5. It will be convenient to set out the other relevaradvisions of Part 1l of the 2003 Act
and then to give some account of the backgrounttleaacase, before confronting the
issues.

THE 2003 ACT

6. Part Il of the 2003 Act contains these followingysions.

“79(1) If the judge is required to proceed undas tsection
[sc. as was the case here] he must decide whétbgrerson’s
extradition to the category 2 territory is barrgdrbason of—

(b) extraneous considerations;

(c) the passage of time;

(2) Sections 80 to 83 apply for the interpretatioh
subsection (1).

(3) If the judge decides any of the questions imssation (1)
in the affirmative he must order the person’s disgk.

(4) If the judge decides those questions in theatieg and
the person is accused of the commission of thea@ititn
offence but is not alleged to be unlawfully at Ergfter
conviction of it, the judge must proceed underisecd4.

81 A person’s extradition to a category 2 teryitr barred by
reason of extraneous considerations if (and onlyt iappears
that—



(a) the request for his extradition (though punpgrtto be
made on account of the extradition offence) isact fmade
for the purpose of prosecuting or punishing himagoount
of his race, religion, nationality, gender, sexodntation or
political opinions, or

(b) if extradited he might be prejudiced at hisaltror
punished, detained or restricted in his persoriarty by
reason of his race, religion, nationality, gendsexual
orientation or political opinions.

82 A person’s extradition to a category 2 teryitr barred by
reason of the passage of time if (and only if)pp@ars that it
would be unjust or oppressive to extradite him égson of the
passage of time since he is alleged to have coeunitie
extradition offence or since he is alleged to hdezome
unlawfully at large (as the case may be).

84(1) If the judge is required to proceed unde&s fection he
must decide whether there is evidence which wouid
sufficient to make a case requiring an answer leypérson if
the proceedings were the summary trial of an inéirom
against him.

(2) In deciding the question in subsection (1) jindge may
treat a statement made by a person in a documenassible
evidence of a fact if—

(a) the statement is made by the person to a poffer or
another person charged with the duty of investigati
offences or charging offenders, and

(b) direct oral evidence by the person of the faotuld be
admissible.

(3) In deciding whether to treat a statement mada person in
a document as admissible evidence of a fact, tthgejumust in
particular have regard—

(a) to the nature and source of the document;

(b) to whether or not, having regard to the naamée source
of the document and to any other circumstancesdapp¢ar
to the judge to be relevant, it is likely that th@cument is
authentic;

(c) to the extent to which the statement appearsufply
evidence which would not be readily available ife th



statement were not treated as being admissiblesiesed of
the fact;

(d) to the relevance of the evidence that the state
appears to supply to any issue likely to have to
determined by the judge in deciding the question
subsection (1);

(e) to any risk that the admission or exclusion tioé
statement will result in unfairness to the persohose
extradition is sought, having regard in particutamwhether
it is likely to be possible to controvert the sta@nt if the
person making it does not attend to give oral ewiden the
proceedings.

(4) A summary in a document of a statement mada pgrson
must be treated as a statement made by the pemnsomei
document for the purposes of subsection (2).

(5) If the judge decides the question in subsacfl) in the
negative he must order the person’s discharge.

(6) If the judge decides that question in theradéitive he must
proceed under section 87.

87(1) If the judge is required to proceed undées skection... he
must decide whether the person’s extradition woublel
compatible with the Convention rights within the anang of
the Human Rights Act 1998.

(2) If the judge decides the question in subsacfl in the
negative he must order the person’s discharge.

(3) If the judge decides that question in theradéitive he must
send the case to the Secretary of State for hisidaavhether
the person is to be extradited.

93(1) This section applies if the appropriate pidgnds a case
to the Secretary of State under this Part for bigsion whether
a person is to be extradited.

(2) The Secretary of State must decide whethés peohibited
from ordering the person’s extradition under any tlése
sections—

(a) section 94 (death penalty);

(b) section 95 (speciality);

be



(c) section 96 (earlier extradition to United Kirga from
other territory).

(3) If the Secretary of State decides any of thestjons in
subsection (2) in the affirmative he must order pgegson’s
discharge.

(4) If the Secretary of State decides those questin the
negative he must order the person to be extradedhe
territory to which his extradition is requested...

94(1) The Secretary of State must not order aopéss
extradition to a category 2 territory if he could, lwill be or
has been sentenced to death for the offence catemthe
category 2 territory.

(2) Subsection (1) does not apply if the Secreta#rState
receives a written assurance which he consideguatie that a
sentence of death—

(a) will not be imposed, or
(b) will not be carried out (if imposed).

95(1) The Secretary of State must not order aopéss
extradition to a category 2 territory if there are speciality
arrangements with the category 2 territory.

(3) There are speciality arrangements with a cate@
territory if (and only if) under the law of thatrtgory or
arrangements made between it and the United Kingdom
person who is extradited to the territory from thaited
Kingdom may be dealt with in the territory for affemce
committed before his extradition only if—

(a) the offence is one falling within subsectiol, @

(b) he is first given an opportunity to leave thgitory.
(4) The offences are—

(a) the offence in respect of which the persorxisadited,;

(b) an extradition offence disclosed by the sanetsfas that
offence, other than one in respect of which a seeteof
death could be imposed;

(c) an extradition offence in respect of which ®ecretary
of State consents to the person being dealt with;



(d) an offence in respect of which the person wathe right
that he would have (but for this paragraph) nobé¢odealt
with for the offence.

103(1) If the judge sends a case to the SecrefaByate under
this Part for his decision whether a person isdcektradited,
the person may appeal to the High Court againstefevant
decision.

(3) The relevant decision is the decision thatilted in the
case being sent to the Secretary of State.

(4) An appeal under this section may be brougha guiestion
of law or fact.

104(1) On an appeal under section 103 the HightGCoay—
(a) allow the appeal;

(b) direct the judge to decide again a questiorg(mstions)
which he decided at the extradition hearing;

(c) dismiss the appeal.

(2) The court may allow the appeal only if the ditions in
subsection (3) or the conditions in subsectiora(é)satisfied.

(3) The conditions are that—

(a) the judge ought to have decided a questionrédfion at
the extradition hearing differently;

(b) if he had decided the question in the way hghouo
have done, he would have been required to order the
person’s discharge.

(4) The conditions are that—

(a) an issue is raised that was not raised at xbtadstion
hearing or evidence is available that was not atel at the
extradition hearing;

(b) the issue or evidence would have resulted énjtidlge
deciding a question before him at the extraditi@aring
differently;



(c) if he had decided the question in that waywbeld have
been required to order the person’s discharge.

108(1) If the Secretary of State orders a persertsadition
under this Part, the person may appeal to the Highrt
against the order.

(3) An appeal under this section may be brougha guiestion
of law or fact.

109(1) On an appeal under section 108 the HightGCoay—
(a) allow the appeal,
(b) dismiss the appeal.

(2) The court may allow the appeal only if the atinds in
subsection (3) or the conditions in subsectiora(é)satisfied.

(3) The conditions are that—

(a) the Secretary of State ought to have decidgdestion
before him differently;

(b) if he had decided the question in the way hghouo
have done, he would not have ordered the person’s
extradition.

(4) The conditions are that—

(a) an issue is raised that was not raised whercabe was
being considered by the Secretary of State or imédion is
available that was not available at that time;

(b) the issue or information would have resultedtlie
Secretary of State deciding a question before liifardntly;

(c) if he had decided the question in that waywoeld not
have ordered the person’s extradition.

137(1) This section applies in relation to condofct person
if—

(a) he is accused in a category 2 territory ofdbemission
of an offence constituted by the conduct, or



(b) he is alleged to be unlawfully at large aftenwction by
a court in a category 2 territory of an offence stdated by
the conduct and he has not been sentenced foffdree.

(2) The conduct constitutes an extradition offeimceelation to
the category 2 territory if these conditions aresfad—

(a) the conduct occurs in the category 2 territory;

(b) the conduct would constitute an offence unterlaw of
the relevant part of the United Kingdom punishabié¢h
imprisonment or another form of detention for artesf 12
months or a greater punishment if it occurred &t rart of
the United Kingdom;

(c) the conduct is so punishable under the law hef t
category 2 territory (however it is described iattaw).”

BACKGROUND

7.

10.

We should first say a little about the state otimff in Rwanda before the genocide
which took place there in 1994. As will be apparéns is nothing but the barest
outline, intended only to provide some contexttfe events giving rise to the issues
we must decide.

Before colonisation, Rwanda’s social structureudeld three groups, the Hutu, the
Tutsis and the Twa. The Twa, who were pygmiesnéat no more than a small
percentage of the population. The majority of teege were Hutu. The monarchy,
and many of the chiefs, were Tutsi. Rwanda gaifuddindependence in 1962.

Before that, in 1959, political unrest led to aagrdeal of violence. The first victims
were Hutu. Thousands of Tutsi were killed. Thersued a cyclical pattern of
violence involving the two groups. An election gaan overwhelming majority to

Hutu political parties. The Tutsi monarch fled @dt. In 1961, after a referendum,
the Tutsi monarchy was abolished and Rwanda beeampublic. In 1961 and 1962,
Tutsi guerrilla groups staged attacks into Rwandanfoutside the country. Hutu

within Rwanda responded. Thousands were killed.

We may go forward to 1975, when after a politicaug President Juvenal
Habyarimana, a Hutu, established a one party systeiis political party was the
MRND. Every Rwandan became a member, like it dr ridut the Tutsi population
were not proportionately represented in the padalit@nd social life of the country.
The Habyarimana regime was hostile not only toThtsi, but also to Hutu who did
not originate from the north-west of Rwanda wherabyarimana was based.
Habyarimana surrounded himself with persons froat tbgion. They were popularly
known as the Akazu. In 1990 an attack was launched from Uganda by alisal
Tutsi who had formed the Rwandan Patriotic FroRRF").

At length domestic and international pressure Eed President Habyarimana to
accept a multi-party system in principle, implensehtby a new constitution
promulgated on 10 June 1991 which established fouther political parties.

Meanwhile Tutsi exiles launched incursions into Rdea under the banner of the



Rwandan Patriotic Army (“RPA”). Violent incidenesnsued. In early 1992 the
President began the training of youth members @MIRND to form militias known
as thelnterahamwe.The Interahamwelater massacred Tutsi, and committed other
crimes which largely went unpunished. The divisibetween Hutu and Tutsi
widened. In March 1992, a group of Hutu hard-lnferunded a new radical political
party, the CDR, which was more extremist than Habyana himself.

11. We should make some reference to the officdamirgmestre which was held by
three of the appellants. Until the time of the @@de Rwanda was divided into
eleven prefectures, each headed pyedet. The prefectures were further divided into
communes; and thieourgmestrevas in effect the mayor of the commune. He had
many public functions and considerable legal poamd authority. A decree of 20
October 1959, originally passed by the colonial emabut still good law in 1994,
gave thebourgmestrepower to order the evacuation, removal or internmahn
persons in a state of emergency. He had judiciattions, and was also a trusted
representative of the President; as such he haeriessof unofficial powers and
duties. He was a figure of great importance indaiy life of ordinary people, who
would look to him for protection. The Trial Chambad the International Criminal
Tribunal for Rwanda (the ICTR: it has an importplaice in the arguments before us,
and we will explain its provenance and jurisdictimiow) found in its first judgment,
in the case oAkayesuydelivered on 2 September 1998iat:

“In Rwanda, thébourgmestras the most powerful figure in the
commune. Hisde factoauthority in the area is significantly
greater than that which is conferred upon derjure”

12. As we have said, three of the appellants wboairgmestres CM was the
bourgmestreof the Kinyamakara commune, E Mudasomwa commune, and CU
of the Kigoma commune. VB was based in the Ruggmgéecture in Kigali. He
moved there in about 1990, having previously bessed in the Gitarama prefecture.
He was not ébourgmestre but is said to have been a close associate Giderd
Habyarimana and a member of tieazu.

THE GENOCIDE

13. The events of the 1994 genocide were to be austiogly described in some detail
by the ICTR inAkayesu We give these extracts:

“106. ... On 6 April 1994, President Habyarimana artier
heads of State of the region met in Dar-es-Salda@anzania) to
discuss the implementation of the peace accordssich had
been signed earlier]. The aircraft carrying Praside
Habyarimana and the Burundian President, Ntaryamiho
were returning from the meeting, crashed aroun@ 818 near
Kigali airport. All aboard were killed.

107. The Rwandan army and the militia immediatelycted
roadblocks around the city of Kigali. Before dawm April 7
1994, in various parts of the country, the Prediderisuard
and the militia started killing the Tutsi as wedl Hutu known
to be in favour of the Arusha Accords and powerrsiga



14.

between the Tutsi and the Hutu. Among the firstinis were a
number of ministers of the coalition governmentluding its
Prime Minister, Agathe Uwilingiyimana (MDR), thegsident
of the Supreme Court and virtually the entire leaklig of the
parti social démocrat€PSD). The constitutional vacuum thus
created cleared the way for the establishment ef ghlf-
proclaimed Hutu-power interim government, mainlydenthe
aegis of retired Colonel Théoneste Bagosora.

108. Soldiers of the Rwandan Armed Forces (FAR)etezl

ten Belgian blue helmets, thereby provoking thendriawal of
the Belgian contingent which formed the core of LIMIR. On

April 21 1994, the UN Security Council decided &muce the
peace-keeping force to 450 troops.

109. In the afternoon of 7 April 1994, RPF troop# ltheir
guarters in Kigali and their zone in the north,résume open
war against the Rwandan Armed Forces. Its troopms fthe
north moved south, crossing the demilitarized zane, entered
the city of Kigali on April 12 1994, thus forcindpe interim
government to flee to Gitarama.

110. On April 12 1994, after public authorities aanced over
Radio Rwanda that ‘we need to unite against thengnehe
only enemy and this is the enemy that we have away
known...it's the enemy who wants to reinstate trener feudal
monarchy’, it became clear that the Tutsi were phienary
targets. During the week of 14 to 21 April 1994e tkilling
campaign reached its peak. The President of therinmt
government, the Prime Minister and some key mirsste
travelled to Butare and Gikongoro, and that markbd
beginning of killings in these regions which hathbrto been
peaceful. Thousands of people, sometimes encouraged
directed by local administrative officials, on tipeomise of
safety, gathered unsuspectingly in churches, sshboispitals
and local government buildings. In reality, thisswa trap
intended to lead to the rapid extermination ofrgéanumber of
people.

111. The killing of Tutsi which henceforth spareéither
women nor children, continued up to 18 July 1994emwthe
RPF triumphantly entered Kigali. The estimated ltotamber
of victims in the conflict varies from 500,000 tg0Q0,000 or
more.”

The ICTR proceeded to consider whether the massadneeh took place in Rwanda
between April and July 1994 fell within the definit of genocide contained in the
1951 Convention on the Prevention and PunishmetheofCrime of Genocide (“the
Genocide Convention”), which had been acceded tBwsnda in 1975. In doing so
the ICTR gave further details of the facts:



“114. Even though the number of victims is yet ® Kknown
with accuracy, no one can reasonably refute the fiaat
widespread killings were perpetrated throughout Rgain
1994.

115. Indeed, this is confirmed by the many testie®reard
by this Chamber. The testimony of Dr. Zachariah \@ppeared
before this Chamber on 16 and 17 January 1997lighégning
in this regard. Dr. Zachariah was a physician whiha time of
the events was working for a non-governmental dsgdion,
‘Médecins sans frontiéresin 1994 he was based in Butare and
travelled over a good part of Rwanda upto its bondéh
Burundi. He described in great detail the heapsodlies which
he saw everywhere, on the roads, on the footpaithsnarivers
and, particularly, the manner in which all thesepgle had been
killed. At the church in Butare, at the Gahidi niss he saw
many wounded persons in the hospital who, accorttingm,
were all Tutsi and who, apparently, had sustainexings
inflicted with machetes to the face, the neck, afsb to the
ankle, at the Achilles’ tendon, to prevent themnfrdleeing.
The testimony given by Major-General Dallaire, fem
Commander of the United Nations Assistance Mission
Rwanda (UNAMIR) at the time of the events allegadthe
Indictment, who was called by the defence, is sinailar vein.
Major-General Dallaire spoke of troops of the Rwamérmed
Forces and of the Presidential Guard going intosksuin
Kigali that had been previously identified in orderkill. He
also talked about the terrible murders in Kabgagry near
Gitarama, where the interim Government was basddéaithe
reports he received from observers throughout thentcy
which mentioned killings in Gisenyi, Cyangugu anitd¢hgo.

116. The British cameraman, Simon Cox, took phatplys of
bodies in many churches in Remera, Biambi, Shdvegiveen
Cyangugu and Kibuye, and in Bisesero. He mentiodentity
cards strewn on the ground, all of which were marKautsi'.
Consequently, in view of these widespread killitigs victims
of which were mainly Tutsi, the Chamber is of theneon that
the first requirement for there to be genocide heen met, the
killing and causing serious bodily harm to membudra group.

117. The second requirement is that these killengd serious
bodily harm, as is the case in this instance, bensitted with
the intent to destroy, in whole or in part, a matar group
targeted as such.

118. In the opinion of the Chamber, there is nobdaiat
considering their undeniable scale, their systesnaditure and
their atrociousness, the massacres were aimedearerating
the group that was targeted. Many facts show ti&iritention
of the perpetrators of these killings was to cahsecomplete



disappearance of the Tutsi. In this connection, saxi
Desforges, an expert witness, in her testimony reefbis
Chamber on 25 February 1997, stated as followstherbasis
of the statements made by certain political legdanrshe basis
of songs and slogans popular among the Interahairvedigve
that these people had the intention of completepng out the
Tutsi from Rwanda so that - as they said on cedacasions -
their children, later on, would not know what a Siuboked
like, unless they referred to history books’. Mareq this
testimony given by Dr. Desforges was confirmed Imo t
prosecution witnesses, witness KK and witness O@p w
testified separately before the Tribunal that on#éasS
Kubwimana had said during a public meeting chabgdhe
accused himself that all the Tutsi had to be kilka that
someday Hutu children would not know what a Tutskled
like.

119. Furthermore, as mentioned above, Dr. Zachaaigb

testified that the Achilles tendons of many woungesons
were cut to prevent them from fleeing. In the opmiof the
Chamber, this demonstrates the resolve of the patpes of
these massacres not to spare any Tutsi. Their gdfed for

doing whatever was possible to prevent any Tutsimfr
escaping and, thus, to destroy the whole groupn&¥g OO
further told the Chamber that during the same mgeta
certain Ruvugama, who was then a Member of Parhénimad

stated that he would rest only when no single Tigtdeft in

Rwanda.

120. Dr. Alison Desforges testified that many Tisdies were
often systematically thrown into the Nyabarongoerjva
tributary of the Nile. Indeed, this has been cooraked by
several images shown to the Chamber throughoutigieShe
explained that the underlying intention of this aets to ‘send
the Tutsi back to their place of origin’, to ‘matteem return to
Abyssinia’, in keeping with the allegation that thetsi are
foreigners in Rwanda, where they are supposed\e bettled
following their arrival from the Nilotic regions.

121. Other testimonies heard, especially that ojoM&@eneral
Dallaire, also show that there was an intentiowige out the
Tutsi group in its entirety, since even newborniéslwvere not
spared. Even pregnant women, including those oti luigin,
were killed on the grounds that the foetuses inr tvwmbs
were fathered by Tutsi men, for in a patrilineatisty like
Rwanda, the child belongs to the father's grougrigfin. In this
regard, it is worthwhile noting the testimony oftmass PP,
heard by the Chamber on 11 April 1997, who mentioae
statement made publicly by the accused to the teffext if a
Hutu woman were impregnated by a Tutsi man, theuHut



woman had to be found in order ‘for the pregnancybée

aborted’.

SINCE THE GENOCIDE: ESTABLISHMENT OF THE ICTR

15.

16.

The RPF took power in 1994 and formed a governnoéritlational Unity which
subsisted until 2003, when President Kagame wadegleo a seven-year term in
elections which were largely peaceful but have bgevely criticized as seriously
flawed. Also in 1994, in November, the ICTR watabBshed by the United Nations
Security Council in order to bring to trial thossponsible for the 1994 genocide and
other serious violations of international law pérated in Rwanda, or by Rwandan
citizens in nearby States. Since 1995 it has beeated in Arusha, Tanzania. Its
activities are intended to be limited in time: a @&curity Council resolution of 18
July 2008 called for the completion of all its wank2010.

The ICTR’s jurisdiction runs to cases of genocidiénes against humanity and war
crimes. It has undertaken substantive trials,iarshme cases considered (under Rule
11 bis of the ICTR Rules of Procedure and Evidence), opliegtion made by the
prosecutor, whether a defendant should be refdorenlial within Rwanda’s national
jurisdiction. Its rulings in this latter class oése are of great importance for the
purpose of these proceedings. Professor Schalbake oNational University of
Ireland, Galway, stated in his first report of 3hd 2007 submitted to the Crown
Prosecution Service (acting for the GoR) that ‘fitus test for the quality of the
Rwandan justice system is the willingness of [(GB&R] to transfer cases [for trial in
Rwanda]”. Professor Schabas was to tell the Magest Court that “until mid 2007,
the chief prosecutor at the ICTR did not consideaRda ready to try transfer cases”
(transcript, 22 April 2008). The ICTR has nevarfact, ordered such a transfer.

THE COURSE OF THE PROCEEDINGS

17.

18.

On 24 August 2006 arrest warrants were issuedsipeat of all four appellants by the
Prosecutor General of the GoR. There followedfits¢ MoU, dated 14 September
2006 as we have said, and the Secretary of Ste¢etgicate under s.194(2) of the
2003 Act on 11 October 2006. On 27 December 2@06ea City of Westminster
Magistrates Court District Judge Tubbs signed aawarunder s.73 of the 2003 Act
(which we need not read) in respect of each obfipellants, and the next day all four
were arrested by officers of the Metropolitan Rsliorce extradition squad. There
followed unsuccessfiilabeas corpuproceedings on which it is unnecessary to dwell.
On 12 April 2007 a case management hearing wasucted by District Judge Tubbs.
The extradition hearing before the judge — Distdatige Evans — was as we have
indicated very protracted, leading ultimately te ttase being sent to the Secretary of
State under s.87(3) of the 2003 Act on 6 June 2808 the Secretary of State’s order
for extradition on 1 August 2008, pursuant to 493(

S.84(1) applied to the proceedings, so that thggusas required to decide whether
there was @rima faciecase on the evidence against each appellant. Wetdat this
stage propose to give an account of the factua; aas shall have to consider in due
course whether s.84(1) was satisfied. It is endogbay that the evidence produced
by the GoR, consisting largely in witness stateméallowed in under the provisions
of s.84(2) and (3)), in many cases made by alleggetwitnesses, on its face
implicated all the appellants in killings and otlaets associated with the genocide of



1994. The judge gave a careful summary of theeswid (including that deployed by
the defence — among the appellants, only CM gasetéstimony) at paragraphs 250
— 356 of his judgment.

19.  We now proceed to consider the issues in the case.
FAIR TRIAL

20. We have stated (paragraph 3) that the principaudoof this judgment is the
appellants’ claim that they would not receive a faial in Rwanda. The GoR
proposes that they be tried for genocide in thehHipurt of Rwanda, a court of
criminal jurisdiction established in 2004. It tslte contrasted with the locgacaca
courts, and also, of course, with the ICTR. Thpedlpnts submit that if they are
returned to Rwanda for trial before the High Cothiey will not receive a fair trial.
Before entering into any of the detail, we shouktesthe law material to this part of
the case.

Fair Trial — the Law: the 2003 Act and ECHR Artide

21. The 2003 Act contains two provisions which in effeopose fair trial requirements
in the courts of the requesting State (being agoae? territory) in extradition cases.
We repeat them for convenience. First, s.81:

“81 A person’s extradition to a category 2 temytes barred by
reason of extraneous considerations if (and onlyt ihppears
that—

(b) if extradited he might be prejudiced at hisaltror
punished, detained or restricted in his persoriarty by
reason of his race, religion, nationality, gendsexual
orientation or political opinions.”

Secondly, s.87:

“87(1) ... [The judge]... must decide whether therson’s
extradition would be compatible with the Conventioghts
within the meaning of the Human Rights Act 1998.

(2) If the judge decides the question in subsacfl) in the
negative he must order the person’s discharge.”

22.  Article 6 of the European Convention on Human RRghECHR”) provides:

“1l In the determination of his civil rights andligfations or of
any criminal charge against him, everyone is attitio a fair
and public hearing within a reasonable time byratependent
and impatrtial tribunal established by law....

2 Everyone charged with a criminal offence shellpbesumed
innocent until proved guilty according to law.



23.

3 Everyone charged with a criminal offence hasftilewing
minimum rights:

(@) to be informed promptly, in a language which he
understands and in detail, of the nature and caftshe
accusation against him;

(b) to have adequate time and the facilities foe th
preparation of his defence;

(c) to defend himself in person or through legalistance of
his own choosing or, if he has not sufficient metangay for
legal assistance, to be given it free when thereste of
justice so require;

(d) to examine or have examined withesses againsthd
to obtain the attendance and examination of wig®ss his
behalf under the same conditions as withesses stdgam;

(e) to have the free assistance of an interprétee icannot
understand or speak the language used in court.”

Clearly the kind of bias contemplated by s.81(b)east so far as it affects the trial
process, might readily also constitute a denidahefright to “a fair and public hearing
within a reasonable time by an independent and ab#&ribunal” pursuant to Article

6; and to that extent there is a potential ovedafween the provisions. We find it

convenient to concentrate on Article 6.

Fair Trial — the Law: the Test for Article 6

24.

Under Article 6, the question for the court is wiest if they are returned to Rwanda
for trial before the High Court, the appellants \bsauffer a real risk of a flagrant
denial of justice — “flagrant” because in such asecahe ECHR rights apply
exceptionally and by extension, to protect thevitlial from being consigned by a
State Party to the ECHR to another territory whagemight suffer ill-treatment in

violation of the Convention standards. Rhv Special Adjudicator ex parte Ullah

[2004] 2 AC 323 Lord Bingham said at paragraph 24:

“While the Strasbourg jurisprudence does not peleliance
on articles other than article 3 as a ground fasistang

extradition or expulsion, it makes it quite clehatt successful
reliance demands presentation of a very strong tagelation

to article 3, it is necessary to show strong grauiad believing
that the person, if returned, faces a real riskedhg subjected
to torture or to inhuman or degrading treatmenpumishment
[references given]... Where reliance is placed ditla 6 it

must be shown that a person has suffered or rissrisig a

flagrant denial of a fair trial in the receivingats: Soering

paragraph 113 (see paragraph 10 above)...”



We should also cite the cross-reference at paragt@pof Lord Bingham’s opinion
(and, for the context, we will set out paragraph 9)

“9. Domestic cases as | have defined them are @o b
distinguished from cases in which it is not claintieat the state
complained of has violated or will violate the apaht's
Convention rights within its own territory but inhich it is
claimed that the conduct of the state in removipg@son from
its territory (whether by expulsion or extraditioty another
territory will lead to a violation of the person&onvention
rights in that other territory. | call these ‘fogei cases’,
acknowledging that the description is imperfechcsi even a
foreign case assumes an exercise of power by dke affecting
a person physically present within its territorynerquestion
was bound to arise whether the Convention couldebed on
to resist expulsion or extradition in a foreign east is a
guestion of obvious relevance to these appeals;esthe
appellants do not complain of any actual or apprdbd
interference with their article 9 rights in the téad Kingdom.

10. A clear, although partial, answer to this goeswas given
in Soering v United Kingdor(i989) 11 EHRR 439, a case in
which the applicant resisted extradition to theteaiStates to
stand trial in Virginia, contending that trial teewould infringe
his right to a fair trial under article 6 of the rfBpean
Convention and that his detention on death rowgoifivicted
and sentenced to death, would infringe his rigimden article
3. Neither the conduct of the trial nor the cormuis of
detention would, of course, be within the controt o
responsibility of the United Kingdom. The Court didt reject
the applicant's complaint under article 6 as ilifded in
principle, but dismissed it on the facts in parabrd13 of its
judgment:

‘113. The right to a fair trial in criminal procgiegs, as
embodied in Article 6, holds a prominent place in a
democratic society. The Court does not excludedhassue
might exceptionally be raised under Article 6 by an
extradition decision in circumstances where thatifeg has
suffered or risks suffering a flagrant denial ofaa trial in

the requesting country. However, the facts of thesent
case do not disclose such a risk.”

25.  The “flagrant denial” test has been visited bydbarts (here and in Strasbourg) more
than once. We shall give one further referencenftord Bingham'’s opinion iEM
(Lebanon) v Secretary of St4#908] 3 WLR 931:

“34. It was not submitted in argument that theeghiold test
laid down inUllah misrepresented or understated the effect of
the Strasbourg authority as it stood then or starws. It is
true, as Carnwath LJ pointed out in the Court opdad (para



38), that different expressions have at differenes been used
to describe the test, but these have been usedstribe the
same test, not to lay down a different test. Nar,l avould
understand the joint partly dissenting opinion wdiges Bratza,
Bonello and Hedigan irMamatkulov and Askarov v Turkey
(2005) 41 EHRR 25, 537, para OIll 14, did they sage a
different test when they said, with reference tdickr 6
(omitting footnotes):

‘While the court has not to date found that theutsion or
extradition of an individual violated, or would darried out
violate, article 6 of the Convention, it has ongfrent
occasions held that such a possibility cannot bauded
where the person being expelled has suffered &s ris
suffering a flagrant denial of a fair trial in threceiving
country. What constitutes a “flagrant” denial oktige has
not been fully explained in the court’s jurispruderbut the
use of the adjective is clearly intended to impassringent
test of unfairness going beyond mere irregularivieack of
safeguards in the trial procedures such as mightltren a
breach of article 6 if occurring within the Contiiag State
itself. As the court has emphasised, article 1 cabe read
as justifying a general principle to the effect ttha
Contracting State may not surrender an individualess
satisfied that the conditions awaiting him in theuetry of
destination are in full accord with each of theegafards of
the Convention. In our view, what the word “flagrars
intended to convey is a breach of the principle$aoftrial
guaranteed by article 6 which is so fundamentab asmount
to a nullification, or destruction of the very esse, of the
right guaranteed by that article.’

35. In adopting and endorsing the test formuldigdhe AIT

in Devaseelanl did not in para 24 of my opinion ibllah

[2004] 2 AC 323 understand that tribunal to beidgtishing a
‘flagrant denial or gross violation’ of a right froa complete
denial or nullification of it but rather to be asdiating those
expressions. This was how the point had been piltetdlouse
by the Attorney General for the Secretary of Stats, is
evidenced from the report of his argument (p 337D):

‘If other articles can be engaged the threshold v
require a flagrant breach of the relevant righthsas will
completely deny or nullify the right in the destioa
country: seeDevaseelan v Secretary of State for the Home
Department[2003] Imm AR 1. A serious or discriminatory
interference with the right protected would be ifisient.’

It is difficult, with respect, to see how the ponduld be put
more clearly, and any attempt at paraphrase ruagisk of
causing confusion.”



Fair Trial — the Law: a Different Approach underetivioU?

26.

27.

28.

29.

30.

Notwithstanding this jurisprudence Mr Fitzgerald @€ CU submitted that by reason
of the terms of the MoU a different, and lower t tdgn that of flagrant denial of a
fair trial applies in these cases. He points t@gaph 4(d) of the MoU:

“Extradition will not be granted in any of the foWing
circumstances:

(d) if [CU]... would not receive the minimum guataes in
criminal proceedings, as contained in the Inteometi
Covenant on Civil and Political Rights [ICCPR], iele
14..”

Article 14 of the ICCPR bears a close resemblancEGHR Article 6. It includes
this provision:

“In the determination of any criminal charge agaihsm,...
everyone shall be entitled to a fair and publicrimgaby a
competent, independent and impartial tribunal distadd by
law.”

Accordingly, submits Mr Fitzgerald, the MoU imporss straightforward fair trial
requirement into the conditions precedent to hisntk extradition. There is no bar
or test of “flagrant denial”. The appellants enpyegitimate expectation, which this
court should enforce, to the effect that they wit be extradited unless the Article 14
standard is assured. The judge, however, apgledlagrancy test: see in particular
paragraphs 479 and 536 of his judgment.

It is this argument which has given rise to thegiad review application brought by
CU, although if there is anything in it, it mustpiypto all the appellants. A judicial
review claim is required because the submissiomaiabe brought within any of the
heads of statutory appeal allowed for by the 2068 A

The first difficulty in Mr Fitzgerald’s way is thathe Secretary of State (whose
decision to extradite is the subject of the judiceview challenge) was obliged by
s.93(4) of the 2003 Act to order extradition unletge concluded that she was
prohibited from doing so under any of the provisionentioned in s.93(2), none of
which refers to anything in the nature of a legéim expectation such as might be
generated by the terms of a MoU which constitutdsadition arrangements under
s.194(1)(a). The obligation is unqualified. Iteélementary that a concrete statutory
duty of this kind cannot be overridden by any cld&iased on legitimate expectation.
Faced with this obstacle, Mr Fitzgerald indicatbatthe would seek the court’s
permission to amend the judicial review claim famorder to apply for a mandatory
order requiring the Secretary of State to modify #tatute under s.194(4)(b) so as,
presumably, to conform s.93 with the fulfilmenttbé claimed legitimate expectation.

There is in our view a distinct air of unreality @il this. Miss Dobbin for the
Secretary of State submitted that the MoU consistud treaty between sovereign



31.

States, regulated by international law, which woudd ordinarily give rise to rights
enforceable in the domestic courts. However trey be (and given that the MoU, or
more accurately these four MoUs, are specificallealed at these appellants, a
different rule might apply), the international las@ntext tends in our judgment to
support Miss Dobbin’s further submission that t&€PR is referred to in paragraph
4(d) of the MoU because it is an international measo which both States Parties to
the MoU are signatories. In those circumstancas fiot to be supposed that the
Secretary of State intended that the MoU would ireqa different test or standard for
the fair trial guarantee than, advisedly, the dapé&dt would enjoy under ECHR
Article 6 mediated in this context by s.87 of @3 Act. Had he done so, he would
have introduced an appropriate modification purst@s.194(4)(b).

In any event it is of the first importance to netithe concession made — plainly
rightly — by Mr Lewis QC for the GoR to the effebat if the appellants were brought
to trial before a tribunal that was not impartialdaindependent, that would indeed
constitute a flagrant breach of their rights undeticle 6; and this is a large

dimension in the case the appellants seek to makeur judgment nothing turns on
the epithet “flagrant” in these appeals’ particudantext if the appellants’ whole case
on fair trial, or the want of it, is substantialstablished; for if it is, a flagrant

violation will be made out.

Fair Trial — the Law: s.81(b) of the 2003 Act

32.

For like reasons we do not consider that anythéngdided by the distinct submission
of prejudice at the appellants’ trial within the anéng of s.81(b) of the 2003 Act. We
have already referred to the potential overlap betwthe scope of s.81(b) and that of
Article 6. The appellants’ contention that, beidgtu, they will suffer prejudice if
they are consigned to the High Court of Rwanda iseality a theme of their general
case that they will not be fairly tried.

Fair Trial — the Law: Did the Judge Apply the Wronhgst?

33.

34.

As we have stated, the legal test by which the tizt issue has to be judged is
whether the appellants would suffer a real riskadfagrant denial of justice if they
were extradited for trial in Rwanda. It is conteddon their behalf that the judge
misunderstood or misapplied the test. It is weabpect unnecessary to dwell on this
at any length, since we are obliged by ss.103 &ddof the 2003 Act to determine for
ourselves whether on the evidence the judge wd# tg send the case to the
Secretary of State.

We should, however, record our concern at certassg@ges in the judge’s judgment.
At paragraphs 369 — 372 the judge citdllah at some length. Accordingly one
would ordinarily suppose that he had the correst teell in mind. However at
paragraph 373 this appears:

“It is clear, therefore, from these judgements tihat test is a
very high one and that the burden of proof lieshm defence
on a balance of probabilities.”

And at paragraph 536:



“The burden is on the defence to satisfy the cthat there is a
real risk of a flagrant denial of justice or fanat. On the

evidence produced they have failed to satisfy dralance of
probabilities the high test which has been setiaRe¢ was
placed on the amicus brief of HRW, but the conclosi
reached do not justify the reliance placed on iewkeeking to
cross the high hurdle which the defence have to.it$n
conclusions, when dealing with the question of fa@l the

brief states on seven occasions that the mattegai@stion...

may lead to a violation. It is put no higher thaattand does
not come near the higher Article 6 test.”

The test is correctly stated in the opening semterad paragraph 536.
Notwithstanding that, the judge appears to havected himself that the appellants
carried the burden of proving on the balance obahbilities that there would be a
flagrant denial of justice if they were extraditeBut “real risk” does not mean proof
on the balance of probabilities. It means a riskc is substantial and not merely
fanciful; and it may be established by somethirss lhan proof of a 51% probability.
The approach is the same as that taken in refuggescwhere the asylum seeker has
to show a real risk that if he is returned to losle State he will be persecuted on any
of the grounds set out in the 1951 United NationsfuBee Convention (see
Sivakumararf1988] 1 AC 958). We think that despite his cibatiof the correct test
the judge fell into error here. He may have bestratted by the second part of the
test — “flagrant denial”: so much is suggested isyrepeated references to the “high”
or “very high” test.

Fair Trial — the Law: the Organic Law of 2007

35.

36.

Finally, before turning to the merits of the cage fair trial, we should cite the
provisions of Rwandan national law which it is saill secure rights of fair trial to
the appellants in the High Court of Rwanda. Whethey would do so or not is hotly
contested. The judge effectively accepted that Weuld: judgment paragraphs 539
— 540, 543. We shall address the issue in dueseoufrhe relevant provisions are to
be found in the Organic Law “Concerning TransferGdses to the Republic of
Rwanda from the International Criminal Tribunal fwanda and from Other States”,
passed into law on 16 March 2007. In some of #q@eps in the case it is referred to
as the “Transfer Law”.

Article 1 of the Organic Law is cross-headed “Scopapplication” and provides:

“This Organic Law shall regulate the transfer acdesmand other
related matters, from the International Criminalbtinal for
Rwanda and from other States to the Republic ofriRlaa

This Organic Law shall also determine the procesluoé
admissibility of evidence in Rwanda collected bg I€TR in
proceedings before a competent court.”

Article 2 provides that the Rwandan High Court e tcompetent court to try
transferred cases, and at first instance the chait be constituted by a single judge.
Article 3 provides that a transferred defendantllsha@ “prosecuted only for crimes



falling within the jurisdiction of the ICTR”. Artle 7, “General Principles in evidentiary
matters”:

“Evidence collected in accordance with the Statamel the
Rules of Procedure and production of evidence 8R@ay be
used in proceedings before the High Court of theuRkc.

The High Court of the Republic shall not convictparson
solely on written statements of withesses who @idgive oral
evidence during the trial.

However, the High Court of the Republic may conagierson
on the probative value of a written statement if ist
corroborated by other withesses.”

Article 13 guarantees a series of rights for transefl defendants, including “a fair
and public hearing”, the presumption of innoceraeel the right of silence. The listis
very similar to that set out in ECHR Article 6. tiste 14 is cross-headed “Protection
and assistance to Witnesses”, and indeed provmtesuch matters. Thus the third
paragraph states in part:

“All witnesses who travel from abroad to Rwandasdstify in
the trial of cases transferred from the ICTR shadive
immunity from search, seizure, arrest or detentlaring their
testimony and during their travel to and from thals.”

The scope of Article 14 is on its face expresstyitied so as to make provision only
for witnesses in cases transferred from the ICTHowever it is to be noted that
Article 24 provides:

“This Organic Law appliesnutatis mutandisn other matters
where there is transfer of cases to the RepublRvedinda from
other States or where transfer of cases or exiwadif suspects
is sought by the Republic of Rwanda from otherestét

Fair Trial — the Merits — Defence Witnesses: Dmxis of the ICTR

37.

38.

A very great deal of material has been canvasskuiebas on the fair trial issue. It is
convenient to start with the subject-matter of Bsgbr Schabas’ “litmus test”: the
relevant decisions of the ICTR concerning the tiemsef defendants for trial in the
Rwandan High Court. They bear principally on atipalar dimension of the
appellants’ case on fair trial, namely the appref@nthat withesses who could give
important evidence for the defence will be too idfi& possible reprisals to testify, or
too afraid, for like reasons, to travel to Rwandaider to do so. We will deal with
this aspect of the case’s merits first.

The first decision of the ICTR to be consideredMisnyakazi. The defendant was
charged with genocide, alternatively complicitygaenocide (which we take to be a
form of secondary offence), and extermination (asirme against humanity). On 28
May 2008 the Trial Chamber gave judgment refuskreg grosecutor’s application to
refer the defendant for trial in Rwanda pursuanRtde 11bis. It did so on three
grounds. The third concerned the obstacles inune of defence evidence, but we



39.

40.

41.

should first, for completeness, mention the othefse first was that the applicable
sentence in the accused’s case would be life imypnent in isolation without
appropriate safeguards (paragraph 32), and thiddwmoe a breach of guaranteed
rights. The second was that, having regard t@tbspective composition of the court
of trial (a single judge), there was a real riskttthe court would be unable to
withstand “direct or indirect pressure being exgtrv@ judges to produce judgements
in line with the wishes of the Rwandan Governmép#ragraph 48).

As regards the prospective defence evidence, tiaé Gnamber held that there would
be a violation of the defendant’s right to havenegses on his own behalf attend
court and be examined under the same conditionth@switnesses against him
(paragraphs 59 — 66: we set out some of this nahtebelow). The prosecutor
appealed.

The Appeals Chamber delivered judgmenMunyakazion 8 October 2008. On the
three rulings in the court below, the Appeals Chamipheld the Trial Chamber’'s
rulings on the first (life imprisonment in isolatio- paragraph 21) and the third,
relating to witnesses (paragraph 45), but alloviredprosecutor’s appeal in relation to
the second (pressure on the trial court — parag&ph On the witness issue the
Appeals Chamber found (paragraph 43) that the Qfe@mber had “erred in holding
that Rwanda had not taken any steps to securdtdrelance or evidence of witnesses
from abroad, or the cooperation of other states”particular they were satisfied
(which the Trial Chamber was not) that video-linkcifities were available and
“would likely be authorized in cases where witnassesiding outside Rwanda
genuinely fear to testify in person” (paragraph.4But they found in effect (also
paragraph 42) that this was not good enough: “illd/dve a violation of the principle
of equality of arms if the majority of Defence wasses would testify by video-link
while the majority of Prosecution witnesses wowstify in person”. As we shall see
this proposition is repeated by the Appeals Chamblater decisions.

Otherwise the Appeals Chamber upheld the Trial Gleais reasoning. Accordingly
we should cite these passages from the Trial Chésnjoegment:

“(i) Witnesses inside Rwanda

60. The Chamber has a number of concerns regandingsses
within Rwanda, the first and foremost being theifesy. The
Chamber shares the concerns of ICDAA [sc. the riatgonal
Criminal Defence Attorneys Association] and HRW .[sc
Human Rights Watch], as detailed above, regardihg t
difficulty the Accused would have in securing Defen
witnesses to testify on his behalf because of thedrs of
harassment, arrest and detention. Specifically,Ghamber is
concerned about the reports of murdered witnesH&N
reported that at least eight genocide survivoreweurdered in
2007 and in some cases, the killings were relatgddtimonies
that the survivors provided or intended to provideyenocide
prosecutions...

61. Furthermore, many witnesses fear their appearanill
lead to an indictment being issued against them,has



happened in nhumerous Gacaca trials. Defence wéseasgmy
fear being accused of ‘genocidal ideology’, a tenentioned in
the Rwandan Constitution but undefined under Rwaridev.

The term has been used by Government officialsxtmmpass
a broad spectrum of ideas, expressions and conithgtiiding

those perceived as being in opposition to the Ediof the
current Government. For example, according to tl0©62
Rwandan Senate report, questioning the legitimatythe

detention of a Hutu is one manifestation of ‘gedati
ideology’. In several cases documented by HRW, egites
who appeared for the defence at the Tribunal, veerested
after their return to Rwanda. The Government waggdear to
condone these arrests, for example, in February7,2@te
Rwandan Minister of Justice, Tharcisse Karugaramvas

guoted as saying:

‘We have nothing to lose [by granting immunity] if
anything, we have everything to gain, by these |geop
turning up, it will be a step toward their beingpttaed.
They will have to sign affidavits on which their roent
address will be shown and that would at any otimee tead
to their arrest.’

(i) Witnesses outside Rwanda

63. The Chamber notes that most Defence witnesssder
outside Rwanda. The Chamber considers that indheext of
Rwanda this places the Defence in a disadvantageasison
with regard to the right to obtain the attendanaed a
examination of witnesses. The Chamber is concerthed
Defence witnesses coming from abroad would fear the
intimidation and threats currently faced by witressgesiding in
Rwanda, as well as the fear of arrest, as mentiabede.”

Thus the Appeals Chamber upheld the Trial Chambdeésision to refuse the
prosecutor’s application under Rule ik to refer Munyakazi for trial in Rwanda.
The judge in our case was provided with the Tribh@ber’s judgment on 29 May
2008. He made it clear that he had not takerntdt account in framing his judgment
in these proceedings.

The second ICTR casekanyarukiga. The defendant was charged with like offences
to those inlMunyakaZs case, and with an additional offence of congpyit® commit
genocide.The issues were much the same as thobtmyakazi. The Trial Chamber
gave judgment on 6 June 2008 (the same day asutige’s decision in the
Magistrates Court) refusing the prosecutor’s ajppikin to refer the defendant for trial
in Rwanda. On 30 October 2008 the Appeals Champleeld their decision, and did
so on the same basis adMaonyakazi. They said:



“26. The Appeals Chamber considers that there wHgient
information before the Trial Chamber of harassment
witnesses testifying in Rwanda and that witnesshe Wave
given evidence before the Tribunal experiencedatisrdorture,
arrests and detentions, and, in some instances kited.
There was also information before the Trial Chambér
persons who refused, out of fear, to testify inedet of people
they knew to be innocent. The Trial Chamber furtiheed that
some defence witnesses feared that, if they tegdtithey would
be indicted to face trial before the Gacaca coortsiccused of
adhering to ‘genocidal ideology’. The Appeals Chamb
observes that the information available to the IT@aamber
demonstrates that regardless of whether their faerswell-
founded, witnesses in Rwanda may be unwilling &tifie for
the Defence as a result of the fear that they naag Serious
consequences, including threats, harassment, éprémrest, or
even murder. It therefore finds that the Trial Chamdid not
err in concluding that Kanyarukiga might face pesbt in
obtaining witnesses residing in Rwanda because\iloeyd be
afraid to testify.

31. The Appeals Chamber finds that the Trial Chanadlixt not
err in accepting Kanyarukiga’s assertion that mofthis
witnesses reside outside Rwanda, as this is uswatdses
before the Tribunal, and is supported by infornmatioom
HRW. The Appeals Chamber also finds that there was
sufficient information before the Trial Chamber tthdespite
the protections available under Rwandan law, maityesses
residing outside Rwanda would be afraid to testifiRwanda.
It therefore finds that the Trial Chamber did nat én
concluding, based on the information before it thespite the
protections available in Rwandan law, it was naiséad that
Kanyarukiga would be able to call witnesses regidintside
Rwanda to the extent and in a manner which woukliena
fair trial if the case were transferred to Rwanda.

33. The Appeals Chamber considers that Rwanda has
established that video-link facilities are avaigblnd that
video-link testimony would likely be authorized ¢ases where
witnesses residing outside Rwanda genuinely fedegtfy in
person. However, the Appeals Chamber is of theiopithat
the Trial Chamber did not err in finding that theadability of
video-link facilities is not a completely satisfagt solution
with respect to the testimony of witnesses residingside
Rwanda, given that it is preferable to hear diredtness
testimony, and that it would be a violation of the principle o
the equality of arms if the majority of Defence masses would



44,

45.

testify by video-link while the majority of Prosdmn
witnesses would testify in person.”

The third case islategekimanadecided by the Trial Chamber on 19 June 2008 Th
defendant was charged with genocide, complicityenocide, and murder and rape as
crimes against humanity. The Chamber took the saew (see Conclusion,
paragraph 78) as to the attendance and examinaititnesses as had been taken in
the earlier cases. The Appeals Chamber gave jutlgomre4 December 2008 (after
the hearing in this court had begun: we have h#ypheen supplied with the text
since we reserved our judgment). They overturhedrtial Chamber’s conclusion on
a point which does not arise for our considerati@tating to the recognition in
Rwandan law of what is called “command respon$iili However they upheld the
Trial Chamber’s view of the issues relating to wises. Their reasoning was
effectively identical to that set out Munyakazi.

The next case i&atete decided by the Trial Chamber on 17 November 200Be
charges were much the same as in the other casbsling extermination, murder
and rape as crimes against humanity. Again, tkesid@ was not to refer under Rule
11 bis having regard to the problems concerning witnessess in particular worth
noting, with respect, what the Chamber had to smy&“‘genocide ideology”, which
sits alongside what the Trial Chamber saitMumyakaziat paragraph 61 (above):

“62. Witness protection concerns are also relabetie issue of
‘genocidal ideology’, which has been extensivelfgned to in
some of the submissions. The constitution refershéo fight
against ‘the ideology of genocide’. Article I3 doest use this
concept but states that revisionism, negation amalisation
of genocide is punishable by law, and the 2003 GieleoLaw
prohibits the negation of genocide. This is inlitéegitimate
and understandable in the Rwandan context. The G&am
recalls that many countries criminalize the denidl the
Holocaust, while others prohibit hate speech inegan In the
present case, it is argued that an expansive netatpn and
application of the prohibition of ‘genocidal ideghy will lead
to Defence witnesses not being willing to testdg, they are
afraid of being accused of harbouring this ideology

63. The material indicates that in several instanttee concept
has been given a wide interpretation. There arenples of

persons being too afraid to appear as witnessgsefsons who
allegedly were innocent. On the other hand, manysques

living in Rwanda have testified for the Defencepnoceedings
there. In addition, the Transfer Law provides specules and

remedies in the field of withess protection... Howevihe

Chamber cannot exclude that some potential Defeftoesses
in Rwanda may refrain from testifying because air fef being

accused of harbouring ‘genocidal ideology’.”

We have not seen any judgment of the Appeals GbamGatete.
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The last case iKayishemain which the Trial Chamber delivered judgment Ifh
December 2008. Again the text has been sent $muas the hearing in these appeals.
The indictment was much as in the other casesth®rssue relating to withesses, the
Chamber arrived at the same conclusion as in thierc@dgments. At paragraphs 40
ff they set out the same reasoning as at parag@pfian Munyakazi.

We can see, then, that in repeated recent decjdiomdCTR has not been satisfied
that defendants charged with genocide and relatieshaes will be fairly tried in
Rwanda, having regard to the apprehension of serdbfficulties as regards the
availability and presentation of defence testimo®n this ground it has consistently
declined to order referral to Rwanda for trial utls cases under Rule bis. Courts

in Europe have followed the ICTR. Thus on 23 OetaP008 the Toulouse Court of
Appeal, in declining to order extradition to Rwanuha Bivugarabago explicitly
followed the ICTR inMunyakaziand Kanyarukigain relation to the safeguard and
protection of defence withesses. A like decisi@swarrived at on 3 November 2008
by the Appellate Court of Frankfurt am Main Mbarushimana.There followed
Senyamuharan the Mamoudzou Court of Appeal on 14 November&80dKamali

in the Court of Appeal of Paris on 10 December 20@ven more recently, in
Kamana the Lyon Court of Appeal on 9 January 2009 refusmcdextradite the
defendant on like grounds. All these judgmentedeheavily on extant decisions of
the ICTR.

We shall explain what we draw from these judiciatidions in due course. First
there is much other material to be reviewed.

Fair Trial — the Merits — Defence Witnesses: HurkRaghts Watch Report July 2008

49.

A major piece of evidence coming into existencerattie judge’s decision is a report
from Human Rights Watch (“HRW”) entitleldaw and Reality — Progress in Judicial
Reform in Rwandgpublished in July 2008It covers a great deal of ground and we
must return to it in other contexts. Within Chapb¥, “Challenges to Fair Trial
Standards”, there is a sub-heading “The Right es&mt Witnesses”. We can do no
better than replicate this passage almost in fubting that the facts stated are
generally supported by footnote references whiokngver, we will not set out.

“ State Protection of Witnesses

According to the Rwandan law on evidence, Rwandan
prosecutors and judges may take any measure necdssa
protect witnesses needed for the prosecution. @méyof some

15 lawyers, prosecutors, and judges questioned bsnad
Rights Watch researchers about witness protectientioned
this provision and one judge, then president afyadr instance
court, specifically said that the law on evidenecevjed no
protection for witnesses. None of the jurists nmwmed any
instance of this law having been invoked to protgttesses.

Despite this general lack of recourse to legal qededs for
protecting witnesses, the government did estaldisiitness
protection service that has offered assistancedre rthan 900
people since its creation in 2005. Even those esjaig



delivering this assistance said they were unawhtheoarticle
in the law on evidence providing protection formwesses.

As presently constituted, the witness protectianise is under
the national prosecutor's office, making it unlikethat

witnesses for the defense who encounter problemsdnseek
its assistance. In one recent case where nine skefgithesses
were harassed after testifying at the ICTR and Isbagsistance
from the witness protection service, they weredtered with
harm rather than receiving help...

They Shut their Mouths

The difficulty of presenting a defense through wgs
testimony remains one of the chief obstacles tod#lavery of
justice, particularly in cases that have attraatedsiderable
attention. Asked about the right to defense, a érprosecutor
said:

People are scared to defend any accused. Whenincerta
people are accused, you can see the shock on 'othegs,

but then they shut their mouths because they'r@dafAnd
many judges have a tendency to listen to accusatioore
than to arguments in defense - there is no equifir
between the defense and the prosecution.

Several lawyers expressed the same opinion to HURgims
Watch researchers, one going so far as to saythkeat had
been no persons willing to speak as defense wisessthe
cases in which he had defended persons accuseehotige.
In cases known to Human Rights Watch, it is mopécl for a
small number of witnesses to appear for the defémae none
at all. It also appears that the greater the puitention to the
case, the greater the difficulty in securing wisess for the
defense. A lawyer summed up the problem saying that
Rwandans were well aware that ‘any statement camg br
misfortune’.

“Official Interference with Witnesses

Police officers, security agents, and other offscizave sought
on occasion to influence the testimony of witnesbesugh the
promise of rewards or through intimidation, mistreent,

detention or threat of prosecution. In several sasdficials

hoped to obtain testimony for the prosecutionnathé case of
Pasteur Bizimungu and his co-defendants, but irrstlthey
sought to prevent or alter testimony for the defens

In one bitterly contested case, a gacaca offictahraoned
several genocide survivors and asked them to explhy they
had given testimony for the defense. Local polaaforced the



impact of the intimidation by arresting three defenvitnesses
and holding them in jail for more than a week ospetified
charges. When one of these persons was releasedjase
warned that if he persisted in giving testimony, doaild be
charged with ‘genocide ideology’.

On at least one occasion a judicial official thesetd to arrest a
defense witness in conventional court. In a taldenocide in

Nyamirambo, Kigali in 2002, one of two defense wiges
sought to establish the credibility of her testimdyy saying

that she had been present at a barrier with thendaht during
the genocide. The prosecutor immediately threateted
prosecute her for that admission.

In at least two cases before the ICTR, Rwandanoaitiths

have failed to assist the ICTR in ensuring the trigh the
defense to present witnesses. Counsel for Col. 8agowere
unable to obtain the presence of Gen. Marcel Gaiseven
after Chamber | issued a subpoena compelling Ipsapance.
In a second case, Rwandan authorities refused @mthma to
permit Agnes Ntamabyaliro to travel to Arusha tetifg in

defense of Justin Mugenzi. The order of Trial Chamb,

issued April 13, 2006 and directing the Rwandanegoment
to permit her travel to Arusha finally resulted iner
appearance, but only on August 27, 2006.

Among other cases reported to Human Rights Watgersdons
who encountered problems after having testifiedHerdefense
at the ICTR, one witness disappeared, two fled Riaaafter

having been threatened, at least three were aiyesstd at least
one was re-arrested. The arrests and re-arrestpiack soon
after the witnesses testified in Arusha, suggedtirag the fact
of having testified or the information provided hgr

testimony was important in triggering the arrests.

‘Genocide ldeology’ and the Risks of TestifyinglierDefense

Many persons who have valuable testimony to oféduge to
speak for the defense because they fear being ipedcas
making common cause with accused persons and {lersng
themselves to accusations of harboring or propagati
‘genocide ideology’. As indicated above, the 200én&e
commission report mentioned statements about Huinmgb
wrongly detained as one manifestation of genoaedelogy.

In the case of Father Theunis only one person, ma#uRights
Watch researcher, spoke in Theunis’ defense. Adt ld@ree
other persons in attendance possessed informagtpiuhto

the defense but dared not speak. As crowds werartilggp at
the conclusion of the session, they furtively espesl regret



about their silence to Human Rights Watch reseasciAd| had
been colleagues of Theunis in the human rights mew.

General Frank Rusagara, known for his role as aolagjical
spokesman for the armed forces, also present tat Idter
published an article in the government-linked TheamNTimes
denouncing the witness who testified for Theunis as
‘negationist’, guilty of ‘trivializing’ the genocie and ‘being an
apologist of the génocidaires’ forces'.

Popular Pressure and Official Threats

Human Rights Watch researchers have recorded many
instances where witnesses or potential withesses fo
prosecution and for the defense have been haraesed
threatened. Some of the saddest such cases insoivevors
causing problems for other survivors who are wijlio testify

in defense of persons accused of genocide.

In one such case, nine defense witnesses who btiiietein a
genocide trial at the ICTR were expelled from Ibukiae
association of genocide survivors, as a resulheif testimony.
In documents filed as part of a motion by defermensel, they
said they had been harshly criticized at a locadting of Ibuka
in April 2008 and had then been expelled from tbsoaiation,
a decision that was transmitted in writing to thayor of the
district. They were told that they would receive fusther
benefits meant for survivors of the genocide, sashhealth
care or school fees, and one person said she weatd¢hed
with expulsion from her home. Although the beneférse
provided by a government fund rather than by Ibukajon-
governmental association, expulsion from Ibuka rmiglell

complicate receiving the benefits. In any case, ttieatened
persons believed that their expulsion had cost thbeir

benefits.

After their plight became known at the ICTR, trilalirstaff
referred the problem to the office of the Rwandaosecutor,
who sent a representative of the Rwandan witnestegiiron
service to talk with the witnesses. According te tthefense
witnesses, the representative of the witness gioteservice
threatened them with harm rather than providingntheith
assistance. According to a report filed by an ICSRiff
member who investigated the case, the Rwandan yleput
prosecutor general promised to meet the witnesgasel to
assure them that their benefits would continuewardertook to
see that the representative of the Rwandan witpesection
service would be made aware that her conduct hah be
inappropriate.



In several cases noted by Human Rights Watch relsess,
persons who chose to keep silent later apologi#ééreto the
accused or to his family. In one dramatic instarzcgenocide
survivor broke down in tears as he admitted hovarsd he
was at having refused to testify for a man who kaded his
own life and that of more than a dozen membersofdmily.

In at least some of these cases, the accused wl&ives have
excused the silence of those who might have hefpednt a
defense, saying they understood the fear that tdattéhe
choice.”

Fair Trial — the Merits — Defence Witnesses: thadEénce in these Proceedings

50. Scarlet Nerad is an experienced American licensegstigator. She is the co-
founder of a non-profit making organisation calted Center for Capital Assistance,
which exists to provide help for indigent defendafécing the death penalty. She
was instructed on behalf of CM and CU to considaumber of issues including the
position and attitude of defence witnesses faceél thie possibility of being asked to
give evidence for these appellants in Rwanda. speat about two weeks in Rwanda
taking statements. She produced two reports ftaer court. The first is the more
general: “Fair Trial Issues in Rwanda’. The secapkcifically concerns the
evidence relating to CU.

51. In her first report she describes encounters witemtial defence witnesses all of
whom expressed fears of being denounced to the Gamagovernment:

“6. ... Some specifically mentioned the office tbe public
prosecutor, others mentioned community memberswadried
in conjunction with the office of the public prosg¢or and
various survivor organizations, while others feardde
Rwandan National Police...

7. With one exception, all witnesses signed tderlarations
only under the condition that their declarationsuido be
withdrawn if there was no assurance that theirtidea would
be kept from the Rwandan government.

8. After we determined that withesses were toai@fto testify
openly about their experiences during the genociageset out
to determine the basis of their fear and the regideness of
that fear. Regarding the basis of their fear, veisas stated that
community members acting on behalf of the goverrimenld
inform government officials that they were speakinigh the
defendant’s representatives. If the governmentnézh they
had come forward to testify on behalf of individuahat the
government had identified as its enemies, the w#eg would
be accused of ‘genocide minimization,” ‘genocidealbgy’, or
‘divisionism,” and imprisoned and/or harassed imeotways.

Conduct of Rwandan Prosecuting Authorities



9. While investigating the reasonableness of tifear, we
learned that the Rwandan government has implemented
widespread use of charges of genocide minimizathmal
divisionism to silence dissent. During interviews; witnesses,
attorneys, researchers, and NGO representativésmed that
these accusations are made with little or no ewddgerand
referred us to specific cases...”

Ms Nerad gave live evidence before the judge, inicwhshe elaborated in

considerable detail the fears which she said wéammlp entertained on the part of
potential defence witnesses for CM and CU whomestwuntered. Giving evidence
in chief in answer to questions put by Mr Fitzgdrédr CU on 14 April 2008 she

referred to fourteen statements, anonymised, wiéchbeen obtained during her visit
to Rwanda. She said:

“The first fear was that we would inform the Offic# the

Prosecutor that we were interviewing these witresard

provide their names. Many had been incarcerated naany

had been pressurized into giving evidence agairieero
individuals. This was a huge fear. Others hadl@essured
by powerful individuals in the community. They weclear
that the goal was to prosecute [CU]. Not to com@mcenquiry
but to drum up evidence of his participation in tjenocide.
Witnesses who gave statements said that they wbeld
withdrawn if their identities became known.

Their fears [sc. those of the fourteen] were that/twould be
harassed, possibly incarcerated, that they wouwdd &mucation
for their children, some of them had witnessed peg&jled so
theirs was a real fear for their lives.

Based on my personal experiences investigatingdrptevious
case and how it all turned out and the subsequerduct, after
| left Rwanda, of organizations working with the &wda
government, | believe their fears to be very reabtm

The witnesses believed that genocide minimizatonsed as a
tool to cow people who would otherwise come forwardi
give accurate accounts.

One of the witnesses | interviewed had been chargithl
genocide minimization for coming to the defencesofmeone
who assisted her during the genocide, she wasneetdor a
certain period of time and then released.”
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Mr Fitzgerald asked her whether she believed thdhesses with exculpatory
evidence would be prepared to come forward. Sheared:

“No. During the time | was in Rwanda and sincet tiae |
have been unable to find withesses who would bahiel who
would come forward.”

Ms Nerad gave further evidence in chief in answeguestions from Lord Gifford QC
for CM. Her organization had been involved in dpeg to frightened witnesses in a
number of different jurisdictions. She said:

“Without question Rwanda is a place where the fe@reatest
of any country where my organization has been weal’

Ms Nerad was extensively cross-examined by Claratytomery QC for the GoR.
Ms Montgomery established that there were some ssams from statements which
Ms Nerad had taken from defence witnesses, bunhdidas we read the transcript
substantially undermine her testimony. The judmEdgraph 350) observed that “she
could only come to her conclusions by accepting thlaat had been said by the
defence witnesses was entirely truthful”. Obvigugls Nerad’s testimony relied on
what the witnesses had said to her. But the jdgemment gave no weight to the
multiplicity of consistent accounts, their consigte with other evidence (though in
fairness to the judge this point speaks loudeselation to the HRW Report of July
2008 which of course post-dates his judgment), & WNerad’s experience as an
investigator.

There was other evidence before the judge relatirige fears of withesses. Thus Mr
Lake, an investigator instructed for EN, gave aestent in the court below. As the
judge put it (paragraph 490), he “encountered sindifficulties to those found by Ms
Nerad with regard to people willing to be witneSseldowever the judge took rather
a poor view of his working methods: paragraph 4BBofessor Schabas, called for the
GoR, was the only expert prepared to say that pipelants would be fairly tried in
Rwanda (and there are very weighty criticisms de@cat his testimony, which we
must address in due course); but when it cameetqtiestion of witness intimidation
he had this to say:

“In my opinion, this is the most serious concerrowbthe
ability to conduct fair trials in Rwanda. The pref here is
that the difficulties appear to afflict prosecusoat all levels.”
(second report, 9 November 2007, paragraph 47)

It is true that in the same paragraph Professoal&xproceeded to observe that the
ICTR had succeeded in holding fair trials for ogetlecade, and witnesses had been
brought to court “under acceptable conditions cuséy”. He concluded:

“l see no serious reason to doubt that the natipragdecutions,
carried out in the context of transfer from theemttional
Tribunal or on the basis of extradition, cannot ailtinot meet
the same standard.”
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A good deal of material has of course come to ligimce this was written in
November 2007, not least in the shape of the ICERsibns refusing transfer, the
HRW Report of July 2008nd Ms Nerad'’s researches. But this airy dismiskahy
gualitative difference between the treatment ohesses at the ICTR and what might
befall them in Rwanda seems extraordinary. Itoidoé noted that during his live
evidence before the judge on 22 April 2008 ProfeSsiabas stated that he had not
studied the transcripts of any cases in the Rwandmih Court, and had no
knowledge of how the court dealt with witnesses abked for anonymity.

Moreover during his testimony on 22 April 2008,stleixchange took place between
Professor Schabas and Mr Fitzgerald:

“Q. The concern is that withesses who might bé&ddor the
defence are either intimidated from giving eviderarethe
subject of reprisals by way of prosecution or bemegten up
afterwards. That is the concern?

A. It is obvious to me that that is a major comcand that
could interfere in a very serious way with the i¥pito deliver
a fair trial.”

In addition there was some evidence about diffiesiltconcerning witnesses from
Professor Sands QC, who was instructed for EN gseagraphs 123 and 125 of his
report dated 29 October 2007), but this adds n&hflBmension and with respect we
need not set it out.

We also have statements from some prospective defeiinesses themselves — or,
more accurately, persons whom the defence woulth vastestify on their behalf.
There are written statements made by potentialesgas for CM, EN and CU. They
include requests for anonymity in the event thaythvere to give evidence, and
expressions of fear of the consequences if it becknown that they were defence
witnesses. One witness stated that when he dddilmmake false statements against
CM he was refused government assistance for hidrehi Another stated that he
had been offered payment in exchange for falsemtesly against CM. Fears of
reprisals are asserted and repeated.

The first (“AAA”) of fourteen anonymised statemerd§ potential witnesses for CU
gives on paper eloquent testimony in CU’s favolinen he says this:

“18. | have good reason based on what | have eqp=d,
seen, and heard, to ask that my identity and teatiiies of
those | have named in this statement be kept flarRiwandan
Government. Already they have threatened and toelribe
me on their own. If they learn that | have activebiped their
opposition, even if it is the truth, they will slyeseek to
imprison me again.”

Like statements are made by the others. Miss ENC for EN drew particular
attention to the position relating to witness X,omn his statement gave important
exculpatory evidence for EN. She submitted thahhe been subjected to threats,
violence and imprisonment occasioned by his opjosito certain of the regime’s
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policies including the killing of Hutu by the RPHAt was proposed that he give live
evidence before the judge, but on condition of gnaty. In fact the judge ruled that
the statements of some defence witnesses livingRwanda should be read on
condition of anonymity and gave reasons for thaictusion at paragraph 243 of his
judgment, accepting that they entertained “a stivedear for their safety”; but he
declined to grant the same facility to witness X.

All of this material marches with the evidence caBet Nerad and the HRW Report
of July 2008, and the conclusions of the ICTR.

It is true that some witnesses from outside Rwagodng statements for VB, do not
ask for anonymity or speak of their fears of regdaon return. Mr Jones QC on VB’s
behalf said they were not asked to deal with thoaéters. In many circumstances
that would be a very unconvincing response. Ong¢hefwitnesses in Rwanda, a
houseboy still living in his home village, saysrhakes his statement knowing it will
be used in court. But it is clear (not least frime supplementary statement of the
private investigator engaged for VB, Mr Munyeshttiat the focus of the statements,
plainly advisedly, was upon the issue whether thesis aprima faciecase against
VB, rather than whether he would be able to markisgatlefence. Moreover there is
no basis on which to conclude that the absenceudh spprehensions in the VB
statements begins to undermine their vigorous &ssdn the others, not least given
the other material (the ICTR, the HRW Report, Sstaflerad) which we have
described. VB'’s Defence Case Statement (paragréphd3 and 45) asserts that it
will not be possible to get withesses to court imaRda. Mr Jones made it clear that
he relied on the testimony of Scarlet Nerad, anbstied that the witnesses in
guestion were members of the Hudiasporawho on the general evidence would
likely be afraid to return to Rwanda.

Fair Trial — the Merits — Defence Witnesses: thev&nment of Rwanda’s Position
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All this evidence taken together points in our vieahe existence (to say the least) of
a substantial risk that if they are put on trialdoe the High Court of Rwanda these
appellants will be unable effectively to marshall gresent the evidence on which
they desire to rely from the mouths of defence @gsses. What is the GoR’s
response?

First and foremost, Mr Lewis relies on the conausi of the judge at paragraphs 526
— 532 and 536 — 537 of his judgment. Put shohgyjudge opines that many persons
have made use of the witness protection arrangemenplace in Rwanda; while
some witnesses have been attacked and killed, dipyidies to both prosecution and
defence” (paragraph 528); it is not clear “how manfiythe physical threats may be
described as ‘officially based” (paragraph 528¢fehdants have been able to find
witnesses, both at the ICTR and in Rwanda, whereeover the acquittal rates
indicate that defence witnesses are available gpaphs 529 — 530); there are no
reliable statistics or details about persons atkstind in some cases charged with
minimizing the genocide (paragraph 532); overallr@al risk of a flagrant denial of
justice has been demonstrated (paragraph 536);jrsodficient attention has been
paid to the Organic Law (paragraph 537, see al9).53

Mr Lewis specifically supports (skeleton argumerarggraph 144) the judge’s
favourable view of the witness protection schem@twithstanding (as he
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acknowledges and as was found by the Appeals Chaofbthe ICTR) that the
service is presently administered by the Officehaf Prosecutor General of Rwanda
and threats of harassment are reported to theepolic

In our judgment neither the judge’s reasoning, NorLewis’ submissions in its
support, possess anything like the force that wdwddneeded to contradict the
pressing effect of all the evidence now before hgclv demonstrates a real risk that
many potential defence witnesses — whether prgsemtide or outside Rwanda —
would be so frightened of reprisals that they waubd willingly testify. The judge’s
dismissal of the admitted fact that witnesses Haaen attacked and killed with the
throwaway observation “this applies to both prosecu and defence” defies
restrained comment. And the possibility of accaesat of “genocide minimization” is
especially troubling. It pre-empts what is accbf@and what is unacceptable speech.
But that must be inimical to the giving and recegriof honest and objective
evidence.

We apprehend that Mr Lewis’ best case on the watrgeeestion rests on the alleged
availability of video-link facilities. He referskeleton argument paragraph 193) to
paragraph 33 of the Appeals Chamber decisiokanyarukiga which we have set
out at paragraph 41 above. He submits (paragraghthat “it simply cannot be said
that having to give evidence through video link amis to a real risk of a flagrant
denial of justice”. Now we stated earlier (pargyreé8l) that nothing turns on the
epithet “flagrant” in these appeals’ particular &4 if the appellants’ whole case on
fair trial, or the want of it, is substantially abtished; for if it is, a flagrant violation
will be made out. The emphasis was advisedly en“tthole case”. We can see
some force in the submission that if the pointasvitness difficulties stood alone,
and was greatly softened by the assured availfitvideo-link facilities, while
there would be a violation of Article 6 essentialigcause (as the ICTR said) the
principle of equality of arms would not be metwibuld be difficult to conclude that
the very essence of the right was nullified.

But in our judgment the point as to witness diffims by no means stands alone, as
we shall seek to demonstrate. In any event, howevie Lewis’ reliance on the
availability of video-link facilities is very probmatic. Mr Jones submitted (Reply
Note, paragraphs 7 — 9) that whatever the positiorelation to witnesses in cases
transferred by the ICTR, it is by no means cleat thdeo-link facilities would be
available in other cases where there is no mutegdll assistance treaty between
Rwanda and the State where the witness resideandnhas only entered into such
treaties with other African States (see footnoté tidthe Appeals Chamber decision
in Munyakazi compare paragraph 23 of the GoRsicusbrief in Munyakazi. The
amicusbrief (paragraph 24) also shows that the procedavalof Rwanda makes no
specific provision for video-link. Paragraph 24 tbk amicusbrief also refers to
paragraph 14 of the Organic Law, which we haveogetn part. It states:

“In addition, Article 14 of the [Organic] Law incporates
ICTR Rule 75, which contains a general provisioratth
appropriate measures can be adopted to guarardegarittacy
and protection of witnesses. This provision isabrenough to
permit videolink in appropriate circumstances.”
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However, as we have noted, the scope of Articles1ah its face expressly limited so
as to make provision only for witnesses in casassferred from the ICTR. It is true
that this is apparently subject to Article 24, whimakes provisiomutatis mutandis
for other cases. But we have no evidence of hagehprovisions or the relation
between them work in practice. This is, moreower,instance of a more general
point made by the appellants. The GoR has placechmeliance on the Organic
Law, as did the judge; but we have virtually nodevice of its application in real
cases. In particular, in the present context,eti@mothing to tell us that video-link
facilities would be made available at trials ofgbeappellants in the High Court of
Rwanda to receive the evidence of withesses inUihiged Kingdom or elsewhere
who declined to give evidence in person out ofdgqesed fear of reprisals.

In those circumstances there must at least be stasulal risk that such facilities
would not be available. In that event the app&dlavould effectively be deprived of
the opportunity of calling witnesses in their defen It might be suggested that the
court would permit the witnesses’ statements todasl. That appears to be a very
doubtful prospect — see Article 7 of the Organievl{@gain, we have no evidence of
how the provision works in practice). But evenitifwere done, there is a plain
likelihood that little weight would be attachedtb@m.

In the result we conclude that if they were extiedlito face trial in the High Court of
Rwanda, the appellants would suffer a real riskadlagrant denial of justice by
reason of their likely inability to adduce the exide of supporting witnesses.

Fair Trial — the Merits — Independent and Imparti&ibunal: Introduction
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We have stated (paragraph 61) that the point agtteess difficulties does not stand
alone. A major dimension of the appellants’ cldaimt if they were extradited their
right to a fair trial would be denied them consistthe contention that the High Court
of Rwanda, in the context of these prospective gieleotrials, is not an independent
and impatrtial tribunal. Although we have reachedear conclusion on the case as to
witness difficulties independently of this furtheontention, still those difficulties
should not, in our judgment, be viewed in isolatimm this more general complaint.
Arrangements for the proper treatment of witnessggecially withesses who fear the
consequences of giving evidence, can only be sefutes court is the vigorous
guarantor of their security. But the court’s abind willingness to act as such will
be compromised, perhaps nullified, if it is notepeéndent and impartial.

Moreover the question whether a court is independer impartial cannot be
answered without considering the qualities of tbktipal frame in which it is located.

If the political regime is autocratic, betrays amolerance of dissent, and entertains
scant regard for the rule of law, the judicial asfmthe State may be infected by the
same vices; and even if it is not, it may be sulfe@political pressures at the hands of
those who are, so that at the least the courtsfmedyit difficult to deliver objective
justice with even-handed procedures for everydiiigwhatever the nature of his
background or the colour of his opinions. We nta&e care, of course, to avoid
crude assumptions as to the quality of a Statelgigry based on the quality of the
State’s politics. There are, thankfully, many amstes of independent judges
delivering robust and balanced justice in a hansth imimical environment; but it
takes courage and steadfastness of a high order.
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There is material before us concerning some aspéthe exercise of State power in
Rwanda, and we are accordingly bound to considext \Wght it may throw on this
guestion of impartiality and independence. At thatset, however, we should
acknowledge the many statements we have seen,dnenguarter or another, which
testify to the improving quality of Rwanda’s justicystem. Thus the very first
sentence of the HRW Report of July 2008 states:

“The Rwandan authorities have improved the deliverfy
justice in the last five years, a noteworthy achment given
the problems they faced.”

The ICTR Trial Chamber iKanyarukigaasserted:

“104. The Chamber concludes that the Republic caRta has
made notable progress in improving its judicialtegs Its legal

framework contains satisfactory provisions conaggni
jurisdiction...”

The Danish Institute for Human Rights, in a docutrerbmitted to the Magistrates
Court for the purpose of taking objection to certabservations made by Professor
Schabas, states as follows:

“By way of introduction, it should be acknowledgehat
Rwanda has made significant achievements in ttiecgusector
over the past 12 years, building up a system tlest w ruins
after the 1994 genocide. There were extremely éichitumbers
of qualified and experienced justice sector persbifjudges,
prosecutors and lawyers and judicial police), andegal
framework that was inadequate to deal with the lehgk.
Those working to build up the system were workimger
exceptionally difficult circumstances in the attentg bring to
justice those accused of masterminding and paaticig in the
genocide. The steps taken have led to many innevati
solutions and the development of progressive lfavexample
in the introduction of community service, sentemeductions
for guilty pleas as well as for example in the diebf
inheritance, where women - and thus widows of teogide -
have been enabled to inherit land. Both state actkty can
feel justifiable pride in the peaceful and ordeststy in which
most trials have been conducted and justice caougd

Other texts before us are to like effect. The ingoace of this material is not merely
to acknowledge, for fairness’ sake, the advancesdenra Rwanda in the delivery of
justice according to law. It is also to mark theR3 argument that the continuing
improvement of the justice system must lessendleefof the appellants’ case on fair
trial, which is (at least to some extent) base@wents taking place a significant time
past.

In this setting, and given our remarks as to thssjibe importance of the State’s
political and constitutional stamp, there are fezgwf the State of Rwanda to which
we should pay some attention. Before us (and betbe judge) Lord Gifford



identified ten points which he said, it seems fightvere common ground. The first
was that Rwanda is an authoritarian state and wlehzocracy. The second was that
freedom of the press is not respected in Rwandaa.b&th propositions Lord Gifford
cited the expert evidence. As for the first pdime judge said this (paragraph 441(a)):

“There was fundamental agreement on this, but thgreks
were in dispute - Professor Reyntjens saying thatet was
increased repression whilst Professor Schabas deddbat it
was not a democracy, was authoritarian and a oty tate.”

Professor Reyntjens is Professor of Law and Psliicthe University of Antwerp,
and was instructed on behalf of VB. He had rathere to say than the judge here
records. This appears in his report:

“11... Advances have not occurred in political gmance in
Rwanda. In 1994 the RPF voiced its commitment te th
principle of power sharing found in the Arusha Aasy but
from 1994 onwards developed a consistent policgxatuding
Hutus from effective power and concentrating bobiver and
wealth in the hands of a few. The International Gamity
over those first ten years displayed a degreelefance for the
regime’s excesses - doubtless because of the yisibr
genocide that is astutely invoked by those pregentpower.
Those ten years were marked by early optimism being
displaced by increased repression by the regime.

12. Many persons started to flee the country... Hbgu elite
were subject to persecution and prejudice. Somee wer
physically eliminated. This affected the whole ltaof Hutu
civil life - businessmen, the military, doctors,ujaalists,
teachers, high ranking civil servants, judges anwd/ers. Those
who fled spoke of prejudice, discrimination andrféghe next
group to flee were Tutsis who had survived the gae They
began to flee from early 2000 claiming to have been
discriminated against and threatened by the RPRchwvas
largely composed of Tutsis who had lived outsideaRga for
many years as refugees. Finally, some hardcore RPF
supporters, including prominent members of the destup,
began to leave Rwanda.

13. There were local elections in 2001 and Presiaen
elections in 2003. Both were deeply flawed. The few
remaining, independent voices were silenced. Thecipal
Hutu party of opposition, the MDR, was effectivddgnned.
Opponents were arrested or ‘disappeared’. Voterge we
intimidated and, in reality, the vote was not secrfeaul
Kagame achieved 95% of the vote - which rathercigis the
point.”

Mr Lewis observed that Professor Reyntjens hadbean to Rwanda for over ten
years (in fact not since 1994), and as it transpkeew nothing of the Organic Law.
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As we shall explain a little more fully later, thedge also criticized Professor
Reyntjens. However none of the criticisms appé&aispugn the narrative in these
paragraphs, which is more a description of objectfacts and events than a
contentious expression of opinion.

As for the freedom of the press, or rather the laick, the judge observed (paragraph
441(b)) that “the degree varied between the expbusit was generally accepted to
be the case”. Professor Reyntjens said:

“14. Freedom of the press has been consistemggtied by the
Government. Papers were forced to close downeottie line.
Journalists were forced to flee. The rare indepahgapers
currently existing in Rwanda are constantly threate and
intimidated, often in a violent fashion.”

Professor Sands said:

“147. Despite repeated denials from the Rwandammgonent
that there are any restrictions on freedom of esgpom in the
country, there are numerous reports of the curetmof
freedom of expression and of prominent journalistsng
brought before the courts for criticising the goweent or
portraying it in an unfriendly light.”

The autocratic nature of the Rwandan State, andvéreg of press freedom, are also
addressed in a series of Tables annexed to Migs Bltleleton argument. In Tables
A, B and C she collates material tending to shog ¢bmplicity of State actors in

extra-judicial killings, disappearances, and acfstarture and other inhuman

treatment. Table E elaborates instances of thealdehpress freedom, and Table F
deals with the use by the authorities of “genodid®logy”.

The fifth of Lord Gifford’s ten points of commonand is in the nature of a bridge
between these aspects of the condition of the Rarasiate and the more particular
material, directly concerning the judiciary, whiele must address under this head.
The point, as put by Lord Gifford, is that the Gb&s frequently displayed hostility at
the acquittal of allegedenocidaires He cites Professor Sands, who describes in
particular the plight of a Mr Bagambiki. He hadeheacquitted by the ICTR of
orchestrating the 1994 genocide. Professor Sammigaes:

“0l1... Rwanda’s Prosecutor general, Martin Ngagjated in
interview that his government was not happy with dlcquittal
and that the accusations against him were stilsidened live,
claiming that ‘the trial was not properly conductedn the
grounds, inter alia, that additional charges oferagnd
complicity to rape were not leveled against Mr Babii once
the trial was underway. | was told that Mr Ngogasnments
were consistent with a pattern of statements maderbon
behalf of the Government of Rwanda reacting neghtivo
acquittals at the ICTR.”
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Professor Sands proceeds to cite the Deputy Chisticd, Mr Rugege, who had
robustly asserted that such pronouncements didundérmine the presumption of
innocence. However it appears that Mr Bagambiks waiftly brought to trial in a
Rwandan court on charges of rape and incitemerdge, convictedn absentiaand
sentenced to life imprisonment. Professor Sandsrages:

“94. The treatment of Mr Bagambiki, coupled withet
Government’s reaction to acquittals at the ICTR/egiise to
doubts as to whether a high level defendant tramesfeback to
Rwanda would really benefit from the presumption of
innocence that is required by Article 14 [sc. thigy be a
mistake for Article 13 of the Organic Law]. As sdt by
Professor Drumbl:

‘The fact that the Rwandan Government will not g@tce
acquittals by the ICTR might be taken as a refbectof
certain presumptions as to guilt. Public pronourmeis to
protest acquittals at the ICTR indicates a degrée o
politically motivated involvement at the highestédés.™

In this context we should mention another partidylastriking instance of the

response of the Rwandan political authorities @igial action, not in this case an
acquittal at the hands of the ICTR (nor indeed laingt done by a Rwandan court),
but the issue of process by a Spanish judge agaffistrs of the RPF. The HRW
Report of July 2008 has this (pp. 92 — 93):

“In February 2008 Spanish judge Fernando AndreuelNes
issued international arrest warrants for 40 higikieg RPA
officers. In his judicial decision Judge Merellesdsthat he had
tried without success to obtain cooperation fromaRean
authorities in investigating at least two of thermas. Rwandan
authorities have not begun any judicial action éaation to
Judge Merelles’ order although some have proposed
prosecuting the Spanish judge for ‘genocide ideglodigh-
ranking officials began denouncing the judge argldrder in
the press and at diplomatic gatherings, putting &ffect their
announced intention to deal with the Spanish ottesugh
political and diplomatic means. President Kaganmontedly
told a iournalist, ‘He has no moral authority inmpthat. ... If |
met him, | would tell him to go to hell - they haveo
jurisdiction over Rwanda, over me or over anybodjtie
ministry of foreign affairs called on other goverembs to
ignore the arrest warrants. The minister of justiescribed the
judicial order as ‘racist and negationist’, and eabkAfrican
union ministers of justice to condemn what he cottara&zed as
a neo-colonial attempt to reassert control overcafr states by
a judicial coup d'etat. Showing again the link mdxesome
Rwandan officials between discussion of RPF crinaesl
‘genocide ideology’, Rwandan authorities said thesre
exploring the possibility of prosecuting the Spanjsdge for
‘genocide ideology’.”



76.

This case is also referred to by the ICTR Trial @har inMunyakazj in which it will
be recalled judgment was delivered on 28 May 2008:

“45. Judge Fernando Andreu of Spain has also faced
condemnation from Rwanda. During the Referral Hegrithe
HRW representative stated that ‘when the Spanidictiment
was issued against forty high-ranking RPF offictrs,national
assembly passed a resolution asking for that Spandge to
indeed be prosecuted for negating the genocides. Rilvandan
Government representative at the Referral Hearerged this,
stating that ‘there is no such thing as a resaiubip Rwandan
Parliament to prosecute a Spanish judge’. Howevke
Rwandan Government’'s sponsored website posted tanbear
dated 6 March 2008, stating that the Lower Housethef
Rwandan Parliament asked the Rwandan Minister sfichy
Tharcisse Karugarama, to prosecute Spanish Judgearie®
Andreu Merelles for negationism of genocide.”

All these materials provide context for our consadi@n of the relation between the
political arm of Rwanda’s one party State and thgaRdan judicial process, in
particular that of the High Court. It brings ugtéfore to the concrete question of the
Rwandan judiciary’s independence and impartialiBy its nature this is a broader
issue than that relating to the fears and thertreat of witnesses, and there is a wide
range of material dealing with it. We shall comectly to the HRW Report of July
2008, but should first briefly consider the treattnef the subject by the ICTR and
the judge below.

Fair Trial — the Merits — Independent and Imparti&ibunal: the ICTR and the Judge Below

77.

As we have noted the Trial Chamber and the App€alamber at the ICTR have
differed on this issue. INlunyakazthe Trial Chamber said this:

“40. Although Rwanda has ratified international atres
guaranteeing the right to be tried before an inddpet
tribunal, and included this right in the Transfeaw [the
reference is to Article 13 of the Organic Law], tieamber is
of the view that sufficient guarantees againstidatpressures
are lacking in Rwanda. The Chamber finds that, evhil
Rwandan legislation enshrines the principle of giai
independence, which by definition includes guaresitagainst
outside pressures, the practice has been somewhbating. In
particular, the Chamber notes the Rwandan Govertisnen
interrupted cooperation with the Tribunal followiagdismissal
of an indictment and release of an Appellant, all a® its
negative reaction to foreign judges for indictingrnier
members of the [RPF] [the reference here includescase of
the Spanish judge, and other instances]. The Chantbe
concerned that these actions by the Rwandan Goesitnm
show a tendency to pressure the judiciary, a presagainst
which a judge sitting alone would be particulaigseptible.”



The Appeals Chamber Munyakazi(judgment delivered on 8 October 2008) took a
different view. It stated:

“26. While the Appeals Chamber shares the Trial alter’s
concern about the fact that politically sensithases, such as
genocide cases, will be tried by a single judges tonetheless
not persuaded that the composition of the High Coyr a
single judge is as such incompatible with Munyalsa@ght to
a fair trial...

28. Further, the Appeals Chamber finds that thal TChamber
erred in considering that there was a seriousaiigfjovernment
interference with the judiciary in Rwanda. The T@&hamber
primarily based its conclusion on Rwanda’s reactonjean-
Bosco Barayagwiza’'s successful appeal concerning th
violation of his rights [the reference is to a [@ps in
paragraph 41 of the Trial Chamber’s judgment whighhave
not set out], and the reactions of the Rwandan mowent to
certain indictments issued in Spain and France. é¥ew the
Appeals Chamber recalls that tBarayagwizaDecision was
issued nine years ago. It notes that the Triburza &ince
acquitted five persons, and that Rwanda has ngtesdled its
cooperation with the Tribunal as a result of thasquittals.
The Appeals Chamber also observes that the TriahDler did
not take into account the continued cooperatiothe@fRwandan
government with the Tribunal. The Appeals Chambkso a
considers that the reaction of the Rwandan govenhn@
foreign indictments does not necessarily indicaiey iRwanda
would react to rulings by its own courts, and tldees not
constitute a sufficient reason to find that theyaaisignificant
risk of interference by the government in transfa@ses before
the Rwandan High Court and Supreme Court.”

78.  Munyakaziis the only case in which the Appeals Chamberdoasidered this aspect
of the right to a fair trial. It is important toote the limited evidential basis for the
Appeals Chamber’s conclusion in this respect:

“29. The only other information referred to by tfAeial

Chamber in support of its findings relating to thédependence
of the Rwandan judiciary was the 2007 United St&B&ste
Department Report cited by the ICDAA in i#snicus curiae
brief. However, this report states only in veryngeal terms
that there are constraints on judicial independencel ‘that
government officials had sometimes attempted tduémice
individual cases, primarily ingacaca cases’. The Trial
Chamber did not cite any other information supportits

findings

relating to the independence of the judiciary, aotably did

not refer to any information demonstrating actudénference
by the Rwandan government in any cases before Wanéan
courts. Moreover, other evidence submitted by dn@cus



curiae during the referral proceedings concerning interiee
with the judiciary primarily involvedjacacacases, rather than
the High Court or Supreme Court, which will adjate the
transfer cases, and failed to mention any spetifidents of
judicial interference. The Appeals Chamber theeefbnds
that, based on the record before it, no reasoniaidé Chamber
would have concluded that there was sufficient risk
government interference with the Rwandan judictarwarrant
denying the Prosecution’s request to transfer Mkayato
Rwanda.”

79. Infootnote 77 the Appeals Chamber said that:

“The amicus curiaebrief submitted by HRW [dated 17 March
2008] refers to interviews with 25 high-rankingvédan
judicial officials stating that the courts were notlependent,
but provides no
information about the basis for this view, or aages of actual
attempts to interfere with the judiciary.”

The Appeals Chamber declined to consider the HRV@oReof July 2008 (see
below paragraphs 83 — 91) because it was not patteorecord of the case and,
as new evidence, had not been admitted under tA&R’#Crules: see footnote
14 on page 2 of the Appeals Chamber’s decision.

80. It should also be noted that in allowing this growi appeal from the Trial Chamber
the Appeals Chamber relied in part on the Trialr@ber’s failure to take account of
the fact that the African Commission on Human aerdgdke’s Rights had undertaken
to monitor the proceedings in transfer cases froenICTR: see paragraph 30 of the
Appeals Chamber’s decision.

81. The judge’s conclusion on the fair trial issue appeat paragraph 536 of his
judgment, which we have already set out (paragi@phabove) in addressing the
judge’s approach to the test which the court shagdly in deciding whether the
appellants’ extradition would be compatible witleithrights under ECHR Article 6.
His reasoning is, effectively, entirely directedthe question whether on the fair trial
issue the appellants had crossed the “high hurdfeproof which in his view
confronted them. We have already indicated oucenrs as to the misapprehension
of the burden of proof which this appears to ineolvAs for the merits, the judge
refers to the amicus brief of HRW, which we undamstto be material put before the
ICTR. This of course antedated the HRW Reportuby 2008. But the judge does
not engage with the substantive points being madelRW in the Brief except by
reference to the burden of proof.

Fair Trial — the Merits — Independent and Impartigdibunal: Human Rights Watch Report
July 2008

82. The background circumstances we have described rfrove the general — an
autocratic State which sanctions or allows violennauthorized by law and denies
press freedom, but one in which, neverthelessdatds of adjudication have been
rising, to the particular — instances of an immaterand intolerant response to
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judicial action which the State, or some politicatgans of the State, finds
objectionable. Taken with what we have alreadyl sdiout the fears and possible
tribulations of withesses, these factors form apartant part of the setting against
which we must consider the direct evidence aboulicjal independence and
impartiality.

It is convenient to start with the HRW July 2008pR#e, because it has been recently
compiled and the material contained in it is cormpresive, systematically collated,
and as we understand it contains a good deal neted than was to be found in such
HRW material as was before the judge. And sontb@bther evidence on this issue,
to which we will come, is necessarily more anecdotapisodic. At the outset there
is perhaps a certain irony in the quotation fromuanamed Rwandan judge at the
very beginning of the Report — “We have beautifw$, among the best in the world.
But they are not obeyed”: the comment recalls aptamt made on behalf of all the
appellants (most vociferously, perhaps, by Mr JofeesVB) to which we have
already referred (paragraph 64), namely that wiidehave some evidence about the
written laws of Rwanda including the text of theg@mic Law of 2007, there is a
complete absence of material coming from the GaRRvsig how it works in practice.
The HRW Report helps repair this omission. At theginning of Chapter I,
“Methodology”, this is stated:

“This report is based on observations of conveumfidmnials and
gacaca proceedings and on some 100 interviews with legal
professionals, of both Rwandan and other natideslitMost of the
research was done between 2005 and mid-2008, ghthbluman
Rights Watch research materials from earlier ybak®e been used to
provide background to more recent developments.”

They then describe their interviewees: ministersjudtice, judges, prosecutors,
attorneys, court staff and others. We should Baythe Report’s sources, whether in
the form of interviews or documents, are meticulpusoss-referenced in footnotes.
We have not set these out: there are limits tauthiey of including such material in
what is already an over-long judgment.

The Report starts with a summary (Chapter ) whintiludes some observations
about thegacacacourts, to which we have referred but without etakion. It is
necessary to say something about this jurisdictan,least having regard to certain
last minute developments in this case which wel stegcribe later in this judgment.
The HRW summary shows that by 2001 thousands foperstill awaited trial for
offences connected with the genocide. One ofrilimiives undertaken by the GoR
to speed up the judicial process was to launchg#toacacourts, “a form of popular
justice modeled on past customary conflict-resoflutpractices... Hundreds of
thousands of elected judges, chosen for their fityegather than for their formal
education, were authorized to deliver justice ia ttame of the local community.”
Then this:

“Gacacajurisdictions and conventional courts differ fraach
other in law, procedure, and personnel, but thertaetheless
comprise a single judicial system with considerablerchange
between them. This report focuses on the convegitisector
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and those aspects gfacacajurisdictions that impinge most
directly upon it.”

The summary proceeds to express HRW’s general \leat “at this time the
independence of the courts and the assurance rofriti rights are too limited to
permit... extradition or transfer [sc. of genocidesects for trial in Rwanda]”.

Chapter VIII of the Report is headed “Independentehe Judiciary”. We have
already cited extensive passages from Chapter Bhallenges to Fair Trial
Standards”, in dealing with the issue relating tthesses. Here again we must set
out considerable sections of the HRW natrrative.

“Technical improvements in the administration oftjoe have
not changed the dynamics of the political systerhemn the
judiciary remains largely subordinate to the exmeubranch
and even to elite unofficial actors who enjoy bettonomic
and partisan political power. A former police officasked to
assess the effectiveness of recent reforms saidy ‘¥an’t
understand. You see what's on paper but you damdinkthe
truth... You foreigners are easily tricked.’

In a November 2007 report [by the International dleg
Assistance Consortiumjustice in Rwanda: An Assessment
section 6.3.7, November 2007], a delegation ofrinagonal
jurists who had visited Rwanda noted allegationsaritinuing
political pressure on the judiciary and concludeat tegislative
reforms had yet to be accompanied by ‘a corolldrijt Sn
judicial culture towards greater independence’.supporting
this conclusion, they remarked on the paucity afspcutions
against RPA soldiers accused of war crimes andesriagainst
humanity.

One judge, named since the reform took effect, tatloyalty
to the RPF was important in winning appointmeni@agsidge
and provided a detailed account of his own expegears proof.
He had been recruited for his post in several mgstivith a
representative of the RPF who had no link with jinicial

system. According to a lawyer, interviewed by a FnnRRights
Watch researcher in another context, politicaliatfon is also
important in the choice of Supreme Court judges vane
elected by the Senate. He said that of the two idateb
presented for the vote, one clearly was meant tcHmsen
while the second was there only for show. Amongeamthe
legal profession, he said, the second candiddtaas/n as the
‘bridesmaid’.
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There follow some observations under the headingstise of Prosecutorial Power”,
which we may pass over, save to note HRW'’s concasrie a recent marked increase
in the bringing of rape charges, of which a pogsé{planation is

“to enhance the possibility of obtaining convicsonin a
number of cases there are grounds for believing thpe
charges (which do not fit the facts) may be beirsgduto
undertake prosecution where other charges cannot be
successfully brought or are unlikely to secure oction.”

HRW proceed to refer to the case of Mr Bagambike subject of comment by
Professor Sands to which we have already refepad@raph 73).

Further on in Chapter VIII there is a sub-headitgtérference in Judicial Cases”
below which this is stated:

“A former minister of justice, judges and formedges, former
prosecutors, and lawyers all recounted cases effanence
with the judicial system that they had experienoednew of
in some detail. A former official well-acquainteditiv such
practices said that judges in important cases vasty bought
off, but were subject to pressure from the exeeusis well as
from powerful persons outside the government. Hd Haat
judges ‘would know what to do’. Or, if there wasyatoubt
about the decision, they would receive a call iathem ‘this is
what is expected'.

In several cases documented by Human Rights Watch,
important persons from the executive branch seenhatee
pressured judges or prosecutors. In other cases,irigortant
officials or persons who were not officials but haalitical or
economic power may have been the ones to intervEmer
motivations may have been political, economic, erspnal -
such as settling scores for some past wrong, inedgom real -
or a combination of these reasons. Some of thepsitsargeted
by these abusive actions themselves had consiéestdlure:
political, religious, economic or military. Othemsere less
visible.

In the last year the President of the Rwandan Higurt
Johnston Busingye has told at least two persortsjullges in
his court had been subjected to attempts by theutixe to
influence their decisions. He said that he had &ifmsalled
those trying to pressure the judges in order toadisage their
attempted interference.

In cases where judicial personnel have been sutgguessure,
they have disregarded procedure, ignored allegatitrat
evidence was coerced through abuse, wilfully mibrem
distorted evidence, and substituted substantialifferént
charges when the original charge fails. Some pudsex and
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judges who have been subject to influence haventdkeisions
that fail to reflect the law and the facts of tlase.”

Then under the sub-heading “Political Cases” thepdReproceeds to discuss a
number of instances in which it is said that “[aifils have used the judicial system
to punish and limit the activities of persons sasrmpposed to the government and to
the RPF, whether by detaining them for long peridkout charge or by prosecuting
them, often for ‘divisionism’ and ‘genocide ideoid One of the cases discussed in
detail is that of the former President, PasteuinBimgu. We shall deal with the
Bizimungu case under a separate head, becausedtmént in these proceedings is
closely connected with criticisms directed at th@ence of Professor Schabas, the
expert who as we have said was called for the GaR. may go forward to a further
sub-heading in Chapter VIII, “Consequences of Tgyim Remain Independent”.

“Some prosecutors and judges try to resist pressunether
from politically powerful persons or from wealthy
businessmen. ‘Turn off your phone’, was the prattamunsel
from one judge to colleagues less experienced ioh su
circumstances.

Those who do ‘turn off the phones’ pay a pricetfair attempt
to protect the independence and integrity of thdicjal

process. Judges or prosecutors connected with akescof
Bizimungu and Biseruka, for example, no longer hmbditions
in the Rwandan judicial system and at least thfethem fled
Rwanda and received asylum abroad.

In one case, the judge Evode Uwizeyimana was ireerd by
a Voice of America journalist after Alfred Katisaad been
rearrested following his brief liberation in the niacase.
Uwizeyimana spoke up in defense of judicial autiyoand
criticized the police for having taken Kalisa baoto custody.
Asked later by various officials to account for lsgatement,
Uwizeyimana - who already had a reputation for egping his
opinions frankly - felt sufficiently threatened tesign his post.
Although he was no longer a judge, the Superioriciald
Council summoned him for a hearing on an allegeske aaf
corruption. They found him guilty and dismissed Hmom the
judiciary, a punishment that was redundant considehis
previous resignation but which made it impossilde Him to
practice law or other professions. He subsequestiyght
asylum abroad.”

The next sub-heading is “Lack of Respect for Jadli©rders”. The Report states:

“The rule of law requires that judges be able tgune state
agents to obey lawful orders of the court. Accagdin the
2003 Constitution and the code of penal procedudges have
the authority to require such obedience, but in flaey are not
always able to do so.



In a landmark case in May 2005, for example, Tlsgei
Karugarama, then president of the High Court, adeolice
to produce a detainee who was illegally held, st fise of the
habeas corpus power established by one of the R@bdial
reforms. The police released the detainee butdfadeobey the
order to produce him in court. Because the new Ipmode that
is to provide sanctions for state agents who tadliey judges’
orders had not then - and has not yet - been adioptelge
Karugarama had no way to punish police officers hot
complying with his order.

Human Rights Watch researchers also documentedrateve
cases where persons acquitted by courts of law wete
released from prison, or were released only toedarrested
shortly thereafter, in violation of a court ordédne person
interviewed by Human Rights Watch researchers waested
and detained three times on a single arrest waraat held in
prison for an additional twenty months after he waslared
innocent. Others remain in prison despite havirgnkecquitted
at trial, including some for as long as five yeansviay 2005, a
defendant ordered to be released by the court nvasediately
handcuffed as he left the courtroom and was retltogrison.
‘The audience was shocked,” said the court clerko wh
witnessed the incident. ‘But,” he continued ‘it idseem the
police still have more power than the judges.”

As it seems to us this material as to the inefftoaicsome judicial orders, apart from
being intrinsically troublesome, can only add te ttoncerns we have expressed in
relation to witness protection and video-link fa@k. Such matters must ultimately
be in the hands of the court; but if the habit bédience by the State’s officers to the
court’s orders is shaky, how firm will it be whemetcourt makes an order which is
needed because its beneficiary fears — and thugittypcriticizes — the State itself or
others of its officers?

Chapter IX, “Challenges to Fair Trial Standardsdn@ins much besides the sub-
heading “The Right to Present Witnesses”, from Wwhiee have already cited at
length. Here we will only set out part of the textder the first sub-heading, “The
Presumption of Innocence”.

“In Rwanda the presumption of innocence is mossstie in
cases of genocide or in cases involving expressobreghnic
hostility, such as those where ‘divisionism’ or ngeide
ideology’ are charged. The widespread involvemdnhany -
though certainly not all - Hutu in the genocide thed many
public officials to speak as if all Hutu are guilby this crime.
When officials responsible for the administratidrjustice and
the police make such statements they promote ansaimere
where it is difficult to assure judicial processdst are
impartial and free of bias.
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In an address to legal professionals at The Hagw®06, the
President of the High Court said that ‘the arch#eof the
genocide literally made every one a direct or iechr
participant’. Under Rwandan law, ‘indirect partiaigs’, that
is, accomplices to the crime, are equally guiltg aeceive the
same punishment as the principal perpetrators.

In a May 2007 statement about the killings of 2@aohees by
police officers, the Commissioner General of theaR#an
National Police Andrew Rwigamba (formerly chief pecutor
in the military justice system) said that the ‘sess involved
in these cases were of extreme criminal charaetlyr to die
for their genocide ideology’. The detainees, alcemly

arrested, had not been tried for any crimes anc taa been
convicted of holding ‘genocide ideology’.

Officials, including judicial officials, discountcguittals with
which they do not agree and continue to speakeftguitted
as if they were guilty. After ICTR judges found roer
Cyangugu governor Emmanuel Bagambiki not guilty,
Prosecutor General Jean de Dieu Mucyo said, ‘Tivaseclear
evidence that the two [Bagambiki and co-defendantra
Ntagerura] were among the leaders of the genoandk tlaat
many people are dead because of their actions.”

The Report then proceeds to discuss individualscasth which we need not take
time.

Although we have cited from it at some length, tHBW Report of July 2008
contains much else besides. We regard it as adabie dossier, not least because of
the disciplined and painstaking manner in whichaihors contend with the acute
and sensitive issues they set out to address.

Fair Trial — the Merits — Independent and Imparti@itibunal: Professor Reyntjens and
Professor Sands QC

92.

93.

We turn to the expert witnesses. As we have gaifessor Reyntjens was instructed
for VB, Professor Sands (Professor of Laws and dbore of the Centre on
International Courts and Tribunals at Universityll€gpe London and a practising
member of the Bar) for EN, and Professor Schabaghi® GoR. Only Professor
Schabas was prepared to say that the appellantkl vaaue a fair trial in Rwanda.
Because of the sustained attacks made by coundbleovalue of his testimony it is
convenient to consider his evidence under a sephestding.

Professor Reyntjens has lived in Rwanda, and dugiculum vitae shows an
involvement with the country back to the 1970s, dsitve have said he has not been
there since 1994. He was declametsona non gratafter criticizing the newly
established RPF Government, and has not been altoveevisit Rwanda. However
he states that he follows the country’s affairsselp and has many contacts there,
including research workers. He has written verteesively on sub-Saharan African



affairs. Under the heading “Judicial Independemacel Impartiality” his report
includes this:

“56. The United States Department of State’s HurRaghts

report for 2006 expressed concern as to effectuwtcial

independence. There is a well documented histocpotern in
this area and nothing | have seen leads me to llaee
confidence that Prof Schabas has expressed irepatr The
whole structure and nature of the present regimktateis

against it.

74. Given the Rwandan Govemment's Human Rightsrdgco
its participation in the killing of tens - if notuhdreds - of
thousands since 1994, its stifling of oppositiam;luding by
extrajudicial killings, the use made of the Genecis the
raison d’etrefor the present Government and an excuse for its
excesses, the ‘Tutsisation’ of Rwandan society @msequent
exclusion of Hutu, there are compelling reason$dwe the
gravest doubts as to the undertakings made byabatrnment
in respect of fair trial issues. This is particijatrue of the
independence of the judiciary. It is essential e Sts
functioning in a broader political context, beyotethnical
considerations such as e.g. the improvement of teajaing.

75. In my opinion, present Rwandan society is ragable of
providing the guarantees necessary in the preseet &incent
Bajinya cannot expect to receive a fair trial in &wa given
the nature of the charges against him and the igailit
dimension to them. There is no prospect of a Judgetating
under the current regime in Rwanda, being able ¢b a
independently of the current pervasive RPF elites &t her
decision will be subject to the will of the Kigakgime and not
independent of it.”

The judge (paragraph 438) took Professor Reyntjertask for not having read the
Organic Law: “[h]is explanation for this was that had been instructed to reply to
Professor Schabas’ request and as he had not meditibe Organic Law he had not
read it. In fact, Professor Schabas’ report costainvhole section on the Law... This
explanation holds no water whatsoever...” This @stn clearly has some merit.
Moreover Professor Reyntjens’ strictures on thegnty of the Rwandan judicial
process are cast in very general terms; and thegess, as it were, a somewhat
breathless quality. But they march with the cosidns of the HRW Report of July
2008.

So does Professor Sands’ evidence. Professor $aadsublic international lawyer,
not a specialist in Rwandan law. He has not beeRwanda. His report of 29
October 2007 is in the nature of a secondary soutds not however to be dismissed
on that account, for its collection and arrangenaoéidrimary materials is careful and



balanced. It contains the following (again we omthi¢ citations in the extensive
footnotes):

“63. | have reviewed materials pertaining to gededrials in
the ordinary courts in Rwanda... [T]his informatianlimited

insofar as there is little information publicly akdle on the
processes and procedures of recent trials befa@eottiinary
courts. However the literature provides histori@mples of
defendants having been jeered or mocked openlyount,c
without intervention from the presiding judge, aghe trials of
Deogratias Bizithana and Egide Gatanazi. Similapgctators
at the trial of Froduald Karamira were not prevdrg the trial
judge from laughing and chanting at the defendaming trial

proceedings. This would certainly not meet the gotee of a
fair hearing under international law.

70. In an assessment of the independence of theguy, the
2006 United States Department of State Reporécords that
the judiciary had ‘made significant progress dutiing year’ by
assuming more control over the judicial budget praiding

continuing training for new judges and that thereravno
reports of direct pressure on judges. The 200& fapartment
Report also records that interviewed members ofRWvandan
Bar Association had reported that ‘they believedt thhe
judiciary was more independent during the year ftimaf005,

citing the increased willingness of judges to rafgainst the
government and a higher standard of judicial trajnand
education’. The report supports the views expressethose
lawyers that judges had ruled against senior palitfigures
during the course of 2006 and that several judges leen
dismissed during the year for abuse of office omrugaion

following investigations by the Judicial Council.

71. Despite these positive elements, the 200@ $tapartment
Report identifies problems and concludes that &herere
constraints on judicial independence’ in 2006 armht,t
although judges appeared to be ‘more assertiveruimg
against the executive, ‘problems remained’. Thaessment is
basedinter alia on stated views of members of the executive
that ‘calling judges to discuss ongoing cases pelyaand to
express executive preferences was appropriatethémnirwhile
the 2006 State Department Report states that thvere no
reports of direct pressure on judges, in some cdsemed to
be politically sensitive, it records that ‘indirgutiblic pressure
may have influenced the judiciary’, although tlesejected as
uncorroborated ‘nonsense’ by the Rwandan governinent

96. At paragraph 72 Professor Sands proceeds to atdBéntelsmann Transformation
Index report on Rwanda for 2006 as follows:



“There are severe restrictions on the separatiqroofers. The

forum of political parties in which all legal pat are members
is dominated by the RPF party, which controls goresnt and

parliament. Opposition parties are weak and th#luence is

nearly nonexistent as a consequence of both resentions

and their forced collaboration in the forum. If p@s are seen
to endanger the position of the RPF, they are blisddas was

the case with the MDR) or not admitted (as seeh wiparty

founded by Pasteur Bizimungu).

While the judiciary is formally independent andtitgionally

differentiated, in reality it is significantly sulmbnated to the
will of the executive. As such, it acts in the mast of the
executive’s interpretation of ‘ethnic and divistendencies’ as
was the case with the censuring of Bizimungu in4208ere,

the case of Umeso’s editor is illustrative. He vaaquitted on
the charge of divisionism in 2004 after publishiawy article
accusing the influential RPF member Denis Polistrgihg to

overthrow Kagame, being corrupt and sabotagingslaipn

against corruption. It was obvious that influengabups in the
leadership had used him to attack Polisi via thespaper. As
a result, he was ordered only to pay a symbolie.firAlthough
fighting corruption is an important political aingorrupt

officeholders are not prosecuted adequately uniderldaw if

they are influential, as was the case with Polici.”

Professor Sands continues:

“73. Other observers have noted the existence a#liaerate
‘Tutsification’ of the judiciary under the leadenghof Paul
Kagame, leading to a politicisation of the diffarénanches of
the state and in positions of power within Rwandaciety,
with Hutus playing only a ‘nominal’ role. Rene Leroband,
writing in 1991, claimed that ‘appointed parliamesta fig
leaf... the civil service, the judiciary, the ecang the schools
and university are all under Tutsi control. Thiaiel has been
more recently reiterated by Filip Reyntjens whouagythat the
‘Tutsification’ of the State began in 1996 and enpasses the
Supreme Court and judges, amongst others. Amnesty
International has previously reported the removhlHutu
judicial personnel and the recruitment and trainimg the
government of predominantly Tutsi legal candidates] stated
that this has undermined the perceived impartiatifythe
judiciary. Amnesty International reports provide nmerous
historical examples of governmental interferencéhinjudicial
system since the genocide. Examples identifiedudelthe
purported suspension of judges and prosecutor$aftimg to
obey political orders or for taking decisions witthich the
government disagreed; the arrest on genocide chacdje
prosecutors and assistant prosecutors followingréhease of



detainees; and the murder of members of the justsgem.
Also in the past there have been claims that tvemgonent has
taken action against members of the legal profassar

denouncing the interference of administrative anilitary

authorities in the functioning of the judicial sgst or for
refusing to authorise the detention of people aagusf

genocide against whom there was no evidence. Adindlese
examples are historic, they concern the same gowarhthat is
in power in Rwanda today.

74. There are also more recent examples of casekich the
government has apparently sought to use the ctuigdence
its critics. One example is the case of ProfessmabBaruka, a
law professor at the Catholic University of Bukainu the
Eastern Democratic Republic of Congo, who was tedesn
16 February 2007 while teaching a law course atAttieentist
Lay University of Kigali. He was charged with ‘tlatening
state security’ and ‘discrimination and sectariamis The
charges related to several public documents thategsor
Katabaruka was alleged to have co-authored, inetudin
article entitled ‘Alerte Rwanda’ (‘Rwanda warningsublished
in 2005... The article provided an overview of huméahts
concerns in Rwanda, and denounced ¢fagaca courts as
places of ‘intimidation, terror and injustice’, deg of
‘sincerity’ and biased in their sole focus on Huather than
Tutsi crimes. After being held for one month, clesrggainst
Professor Katabaruka were dropped, but he was réecla
persona non grataand forcibly removed to the Democratic
Republic of Congo. The episode appears to reflest the
Government of Rwanda deals with certain criticse Tdct that
the criticisms concerned the fairness of certaimogele
proceedings (before thgacacacourt system) appears relevant
to the assessment of the political conditions inctvilgenocide
proceedings before the criminal courts take place.”

Under the heading “Competence of the Judiciary” féasor Sands describes
(paragraph 79) the dismissal in 2004 of the entideciary and their replacement.

“The High Court, which would try any person transéel to

Rwanda by another State, now has 26 judges andebSbers
of support staff, all ‘trained in law’. [80] Alugges of the
High Court and the Supreme Court must now possdssva
degree, as a minimum qualification. Candidates malsb

possess ‘adequate legal experience’.”

After describing various factopo andconjudicial competence in Rwanda Professor
Sands says this:

“83. In sum, the experience with the appointmehtnew
judges is very recent, and it appears to be tdy &abe able to
express any firm view on the independence and itaity of
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the judges who might hear the Defendant’s casefe§sor
Schabas’ report is silent on the question of judichpartiality.
The letter of the law and the formal requirememéscapable of
meeting the standards set down in Article 14 [§the ICCPR]
concerning the independence of the judiciary. Hauewn
order to be able to express a clear view it woeechécessary to
have detailed information on the judges, includitigeir
backgrounds and experience in dealing with casekigkind.
It would also be necessary to be able to reviewdy lof case-
law and practise emanating from these judges. Nwnthis
information appears to be available. It may welltbat were
the Defendant to be extradited the judge in hig easuld show
him or herself to be competent, independent andsaeptible
to political or other pressure. However, havingaregto the
examples cited, it is difficult to exclude the pbsd#y of there
being a real risk that the defendant would not rie tby an
independent tribunal, especially given the higHigmature of
the case. As stated by Professor Drumbl, followirggdetailed
review of the case law in genocide cases:

‘If you look at the special chambers, over timer¢hbave
been great improvements, with routine acquittalfie T
system has grown in sophistication. My review of ttase
law surprised me, in terms of the extent to whitatomplied
with the spirit of Article 14. But | must make tvmportant
caveatsto that statement. The first is that the published
judgments that are available for review in the Ehen
language do not provide a snapshot of the wholed An
secondly, these cases did not focus on the topekigirder
defendants, and | do think that the political puess to
secure convictions would be higher as you go higiper

84. Having regard to historical experience and esanore
recent examples it would seem to be difficult talede the
possibility that there is a real risk that this exdpof Article 14
ICCPR might not be respected.”

Although as have said Professor Sands’ report taemature of a secondary source,
it is (as, with respect, no doubt one would expaatholarly piece of work betraying

no sign of pre-conception or unreflective assunmaioBut the judge did not, as we
read his judgment, confront Professor Sands’ palisg reasoning. Paragraph 430
refers to all three experts in these terms:

“The three expert witnesses who have given evideacthe
court are Professor Schabas for the GovernmenPeaoféssors
Reyntjens and Sands for the defence. Even hemevws, a
note of caution must be entered as Professor SslatthSands
hold Chairs in Public International Law and Protess
Reyntjens holds one in Law and Politics.”



99.

We suppose this is intended as a reservation dhes¢ witnesses’ status as experts,
on the footing that their respective disciplines aot specific to Rwanda (or Africa);
otherwise the comment is simply mystifying. At gpgraph 432 the judge refers to
Professor Sands’ lack of first-hand knowledge ofaRda, “and so had to get in touch
with former students in order to be able to tryrti@rview people and form a picture
of the situation on the ground...”. This seemstkelturmudgeonly.

It seems to us that despite differences of emphsisie, and perhaps of initial stance
or position the reports of Professor Reyntjens Rrafessor Sands present a broadly
consistent picture which (as we have indicated)ctres with the conclusions of the

later HRW Report of July 2008.

Fair Trial — the Merits — Independent and Imparti&ibunal: the Bizimungu Case

100.
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For the sake of orderly presentation we should reaste considered Professor
Schabas’ evidence, but as we have indicated i&ntent requires an understanding
of the case of Pasteur Bizimungu, to which we tloeeeturn first. Its importance
rests in the fact that it is the only concreteanse in which we have specific and
express evidence of political interference in al in the High Court of Rwanda.

Bizimungu, a Hutu, had been appointed PresideRvednda in 1994 but was forced
out of the presidency in 2000. In 2001 he launchedew political party and
proposed to challenge President Kagame and theifRR&tional elections. In 2002,
after earlier incidents of harassment, he and seteers were arrested. There was
much coming and going about the allegations tousygd, but at length in 2004 the
defendants were put on trial for what might be ezmhlivarious forms of sedition,
criminal association, and in Bizimungu's case fraadd embezzlement. The
prosection rested largely upon inconsistent anamaborated testimony of a single
witness, which was contradicted by seven witnefsethe defence. The US State
Department Report for 2006 said this:

“The trial against Bizimungu and his seven co-ddfmnts,
which began in March, was marred by a lack of dworating
evidence against the defense and was charactdmyzedany
international observers as having fallen shortrmérnational
standards of fairness and impatrtiality. During toairse of the
trial, Bizimungu’'s attorney was detained for 24 tsodor

contempt of court, the judge prevented the defdrmsa fully

cross-examining the prosecution’s witnesses, aedd@fense
was only allowed to present a limited number ohe#ises.”

The contempt allegedly committed by the attornepsesied in his insistence on
guestioning a witness. The eight defendants werevicted on some charges and
acquitted on others.Bizimungu was sentenced to fifteen years imprisartme

In early 2006 the Supreme Court of Rwanda confirtiedconvictions of Bizimungu
and one other defendant (former minister CharleskiNitinka) but allowed the
appeals of the others. As was stated in the HRYoR®f July 2008 (p. 57):

“The verdict could not be explained by purely legal
considerations since all eight had been convictédthe
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criminal association charge largely on the basighef same
faulty witness.”

Bizimungu was freed by presidential pardon in 2007.

The judge who presided over Bizimungu'’s trial atfinstance later fled Rwanda and
is apparently now in Canada. In his oral evidebefore the judge in these
proceedings on 21 April 2008 Professor Schabasnmied in cross-examination by
the contents of a notebook kept by him containingard of conversations he had
conducted on a field trip to Rwanda, stated thah&e been told byAvocats sans
Frontieresthat the trial judge had said that “the decisiorthe Bizimungu case was
dictated to him”. Professor Schabas had givenunh siccount in either his first or
second report, or in his evidence in chief; and thione of a number of complaints
made of his reliability as a dispassionate expdthess. Pressed further in the
witness-box by Miss Ellis for EN, he insisted hi#l sid not know “what to make of
the Bizimungu case”, and then said this:

“I think there probably was executive interference the
Bizimungu case. | don’t know the full nature of hkut it
certainly smells like a case of executive intenees”

The judge made little of this. At paragraph 45@61 he stated:

“450. If what was reported to Professor Schabas eearect,
then this is, of course, very disturbing. Paradabkyc however,
the defendant was granted a Presidential pardon.

451. However, this is the only case that the deferan point to
as an example of executive interference. It was timesd
countless times in the course of this case, andéhe number
is illustrative that there appears to be no otlasecwvhich may
be highlighted.”

Paradoxical or not, the grant of a pardon afterabent does not mitigate the fact of
executive interference, if fact it was. And theygestion that Bizimungu is not
merely the only identified instance of such intezfece with the judiciary, but the
only actual instance, seems entirely unwarrantedrgihe consistent failure of the
GoR to respond to repeated requests, made durengutrency of the proceedings
below, for judgments and other details of trialsSRwanda’s conventional courts for
genocide and linked offences (see in particular sMiglis’ skeleton argument
paragraphs 9.3 — 9.9). Given that the relevardrinéation about the day-to-day
administration of justice in those courts must ity be in the hands of the GoR,
the singularity of the Bizimungu case does not bbegiimply that it is the only such
case. If anything the GoR'’s silence tends to intp&/opposite. Seeking to refute this
approach Mr Lewis pointed to this observation mlagérofessor Schabas in relation
to the High Court in his evidence in chief on 15vBimber 2007:

“l couldn’t give you a precise number but | knowathhere
have been a significant number of trials, and tokmgwledge
there have not been serious or significant comidaabout
justice delivered in that court.”
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However his cross-examination by Mr Fitzgerald @ril 2008 included this:

“Q. Now, have you yourself studied the performancethe
High Court in those matters since 2004?

A. No, | haven't.

Q. I mean, can you tell us in relation to the H@burt trying
those criminal matters, what the acquittal ratibése?

A. I cannot.
Q. It might be nil, for all you know?
A. It is possible.

Q. Have you studied the transcripts of any of tases in the
High Court?

No. | haven't, sir.

Q. Have you any knowledge of how they actually dedh
witnesses who ask for anonymity?

A. No, | am not aware of that.

Q. Can you give any example where they have exdlude
evidence on grounds of police maltreatment, or dag won't
rely on it because of police maltreatment?

A. | am not aware of that.

Q. Can you give any example where they have eviéinized
the police?

A. | cannot.

Q. We know something about two matters which werie
the High Court, Bizimungu and the Agnes case wilchtill
there. By contrast, can you put before this judgase and say:
‘Look, there was a case decided by this new HighrCahich
was plainly fairly decided and plainly reached & f&cision’?
Can you give one example?

A. | cannot.”

We are left where we were. As we have said, thgusarity of the Bizimungu case
(assuming the alleged political pressure happeded$ not begin to imply that it is
the only instance of executive interference with jiidiciary.

The account eventually given by Professor Schakath (the assistance of his
notebook) of the admission made by the trial judgéhe Bizimungu case was, of
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course, double hearsay. However it seems, for wha worth, that Professor
Schabas himself believed it: given his generaltmsion the fair trial issue he would
have been very blithe to advance reasons for deslxey) it if any such reasons were
to hand. AndAvocats sans Frontieredfrom whom Professor Schabas had the
information which he reported, are as we understiaadesponsible body of experts.

Moreover the treatment of the Bizimungu case byHR&V in the July 2008 report is
instructive. As we have indicated, it containsoadydeal of detail of the background,
the course of the proceedings, and the outcomehelpresent context we need cite
only this single sentence (p. 57):

“The president of the trial chamber that convicBdimungu
later fled Rwanda and told journalists that theael bbeen no
substantial proof of Bizimungu’s guilt and that had been
convicted as a result of political pressure.”

HRW’s source for this statement is given in a fetén(fn. 170) as being “Didas

Gasana, ‘Bizimungu: Est-ce le pardon, la presswnuio plan politique?’ Umuseso,

no. 280, May 19-26, 2007”. It is not on the fatdt @lear whether this represents the
same source as was availableAwncats sans Frontieresr whether the trial judge

had given his account of political pressure to mben one listener. As it happens
Professor Schabas’ visit to Rwanda in order to aohdhterviews for the purpose of

preparing his report also took place in May 206lbwever Mr Lewis told us that the

judge below had been informed that there were rdiffesources.

In our judgment there is a substantial likelihobdttthe trial judge said what he is
alleged to have said, whether there is one souraaave. There is no reason to
suppose otherwise. And if it was said, there igimg to suggest it was false. We
must assess its significance. It is of coursetright the relevant events took place
some time ago: the trial was in 2004. It is algbtrthat the case must have possessed
an especially high profile. Balancing the wholettexa(and we should not forget that
the appellants, too, would have a considerableilpras defendants in a genocide
trial: three werebourgmestresthe fourth said to have been a close associate of
President Habyarimana), we regard the Bizimunge easbeing significant evidence
of executive interference in the judicial processhe High Court, and thus of a want
of impartiality and independence.

Fair Trial — the Merits — Independent and Imparti&ibunal: Professor Schabas

108.

As we have said Professor Schabas was the onlyftie experts prepared to say
that the appellants would have a fair trial in Rd@an His evidence is thus of great
importance for the GoR’s case. Here are the rates@nclusions from his first report
of 30 June 2007:

“57. By all accounts Rwanda has made extraordipapgress
in rebuilding the country since the 1994 genocid.justice
system is unrecognizable. Compared with the shaetkisted
in 1993 and 1994 there are functioning courts witained
professional judges. There is a vigorous defence theat
accepts its responsibility to act on behalf of th@igent. The
courthouses have appropriate physical facilities fieals.
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Although most of the detention premises are stillitey
disgraceful, places now exist where accused persoms
convicted offenders may be detained in accordandé w
international standards.

58. Although Rwanda is obviously making these improents
because of its desire to develop a modern justises, there
is an important incentive in the current processrafsferring
accused persons from the International Criminabdmal for
Rwanda to national justice systems. For variousaes, some
related to transitional justice imperatives and somerely a
guestion of national pride, Rwanda is eager toceftbese
transfers. A dynamic has been established whereby
international standards that are #iee qua norof transfer by
the International Tribunal have prompted furthesgress and
improvement in the Rwandan justice system.

59. Even the most modern and sophisticated ofcgistystems,
in countries with long traditions of judicial impeality and

respect [for] due process, are capable of missiepeems to
me that the issue is not whether a miscarriag@isifge might
occur but rather whether it is likely, and undecisa standard
it is my opinion that Rwanda now passes the tesaml

comforted in my opinion by the apparent willingnexfsthe

Prosecutor of the International Criminal Tribunat Rwanda
to effect the transfers to Rwanda. Rwanda canrfotchfo be

cavalier with respect to any of the transferreduaed, whether
they come from the International Tribunal or [frorather

States. | am confident that fair trials will be dhddy the High
Court in Kigali, subject to intense internationarginy, and
that the individuals charged; if convicted, will bletained in
conditions that are humane and acceptable.”

Mr Lewis urged various matters as tending to shbat Professor Schabas’ views
could be relied on. He reminded us that ProfeBaymtjens had himself described
Professor Schabas’ report as being “of excellemtityl. He referred to Professor
Schabas’ impressive and copious list of publicai@nd his very distinguished
curriculum vitae.

It is clear that Professor Schabas was vigorousdgscexamined before the judge.
Miss Ellis for EN seems to have borne the chiefdbarof assault on his evidence.
The principal points of criticism are summarizechar skeleton argument (paragraph
8.7) as follows (1) inaccurate citation and misiagdepresentation of documentary
source material; (2) inaccurate representationefs expressed by interviewees; (3)
failure to disclose significant information contachwithin the notebook used during
interviews conducted whilst in Kigali; and (4) ajgation of the incorrect legal test.

All of these are supported by detailed citatioWge will make a selection.

As for (1), a joint statement made by the appetfasolicitors gives particulars of
partial and to an extent misleading citations bypfé&ssor Schabas from the US
Department of State Human Rights Report for 20B@rther, Miss Ellis lays special
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emphasis on what Professor Schabas has to say #imutiews of HRW and
Amnesty International on the Rwandan justice systérhis first report he had stated
(paragraph 18) “lI note that the two main internagio non-governmental
organisations, Amnesty International and Human Rigklatch, have been relatively
muted in their recent criticisms of the Rwandartipgssystem”. In the second report:
“...1 do know that for some years Human Rights Watcti &a office in Rwanda
headed by an international expert, and that abgetaago it closed down the office,
suggesting to me that Rwanda is not a priority tleat organisation” However
Professor Schabas had taken no steps to contaeseepatives of either organisation
working in Rwanda, or indeed to ascertain the state of their views in respect of
the Rwandan justice system, as to which his remakge an entirely false
impression. In particular as regards HRW a statemmade by Dinah PoKempner on
15 November 2007 asserts:

“...Human Rights Watch established an office in Rwaial
February 1995 and has maintained an office in Raand
continuously since that time, to the present...dithsiders the
human rights situation in Rwanda to be of greatartgnce...
and [has] considered Rwanda a high priority for work for
many years and continue to do so.”

Furthermore it emerged in his oral testimony thatféssor Schabas had spoken with
Alison des Forges (author of “Leave None to Tedl 8tory”), the distinguished HRW
researcher, in May 2007 and must surely have ajpeeicthe force of her views as
regards the difficulties of getting justice in Rwdan

These points seem to us to be objective and sulstart is unclear why Professor

Schabas, whose past distinction is undoubted, dhbale taken such a cavalier
approach (to say the least) in particular to thekwvad HRW. Perhaps there is a clue
to be found in another document from his pen, a&pppepared for a conference on 1
July 2008. It is entitled “Transfer and Extraditiof Genocide Suspects to Rwanda”,
and contains this:

“Human Rights Watch is not a neutral investigatpogly. It is

an advocacy organization which takes positionsadligical or

policy level, then marshalling the evidence, suslit &xists, in
order to support its views. As for the InternaibAssociation
of Criminal Defence Attorneys, it manifests the agmities of

all professional bodies of lawyers around the wodiefending
both the public concern in fair trials but also theaterial

interests of its members. Could a factor in thgaarsation’s
opposition to transfers have been that its membara their
living at the International Criminal Tribunal fomRnda, rather
than in the national courts of Rwanda? Might thave

influenced its objectivity in fact-finding?”

Professor Schabas is not, it seems, a dispassiobsg¢ever of the affairs of HRW (or
the International Association of Criminal Defenciofneys).

Miss Ellis’ point (2) alleged inaccurate represéiotaby Professor Schabas of views
expressed by interviewees. In his first reporrggeaphs 15 — 17) he refers to the
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content of conversations he had with represenstofePenal Reform International
and the Danish Institute of Human Rights, and seferan example of unfairness in
the justice system given by each organisation lassy”. He said this demonstrated
the need for

“a strong dose of caution with respect to the mgemeral
analyses presented by these organisations andelsdg, by
similar groups”.

He concluded that

“(Hhere is a negativism from some observers thaply does
not correspond to the reality”.

Penal Reform International and the Danish Instibfttluman Rights, together with
Avocats sans Frontiere@vho also complained of having been misrepresebied
Professor Schabas) compiled a “joint position” dettlated 18 September 2007,
expressing their strong concerns at what ProfeSsbhabas had said. It was sent to
the British Ambassador to Rwanda and copied toRbteeign and Commonwealth
Office and the Crown Prosecution Service. TheedHhredies’ main concerns were
expressed thus:

“The references to the interviews and informationeg by
Avocats sans Frontierethe Danish Institute for Human Rights
and Penal Reform International are an inaccurgteesentation
of what each of our 3 organisations said. The statds
referred to in the report are taken out of contartl the
interpretation and quotation of the examples givienprrect
and incomplete;

All three organisations understood that ProfessiraBas was
writing a report in his independent capacity asaeaademic. It
was not clearly stated that he was writing a regortthe

Crown Prosecution Service nor did Professor Schabagsest
permission to quote us as organisations or indalgll

There followed correspondence in which some detdithe inaccuracies complained
of were given. Thus Alison Hannah, Executive Dioecof Penal Reform
International, wrote a further letter dated 25 8eyder 2007 in which she staiater
alia:

“Our mission in Rwanda is far from ‘predictable groling’

but involves detailed monitoring and research ofoagoing
justice process that is taking place in a highlarged and
sensitive political environment. It is not clearetier Professor
Schabas has seen PRI's reports... They refer tonzber of
issues that may well be relevant for the trial atlegory 1 cases

— for example, the speed with which the process was
introduced; the lack of adequate training for thoessponsible

for trying cases in thegacaca courts; the absence of a
presumption of innocence; pressure on suspectsrii@ss; the
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risk of false evidence being given as a means d¢hioing
revenge and poor prison facilities.

Professor Schabas’ interview with Fatima Boulnemaaur
Regional Director, lasted around 20 minutes. Hecuilesd
himself as an independent researcher, without nmfoy her
that he was briefed to report to the CPS, at tlqgast of the
Rwandese Government. She does not accept his dauioher
comments, and believes he has distorted her vikws.true
that he asked her if she could give an example abitigal
influence on the justice system, and she mentidhedcase of
Agnes Ntamadyariror. She did not express an opiRisno
whether she should have been released or not. i8hexpress
her concerns over interference by the local auilesrand the
speed of bringing cases before the courts posingkaor the
justice system.”.

And there are other instances, including an unexpaily worded statement from the
Danish Institute for Human Rights.

Miss Ellis’ point (3) was that Professor Schabad faled to disclose a number of
significant matters from the content of intervielaes had held in Kigali, until he was

reminded of what he had himself recorded in hisbobk. The most significant

instance is that relating to Bizimungu, which wevédnaalready described. The
notebook was not disclosed until November 2007 ofd3sor Schabas was cross-
examined on it in November 2007 and again in ApB08. There has been much
complaint that the GoR failed to respond to recuigsat they provide the original or

clean copies for these appeals. The appellants hav been stopped from making
their points, working on the text or copy they have

The Bizimungu case was not the only area in whiehrtotebook provided unlooked
for enlightenment as to what Professor Schabasbleaah told in Kigali. It also
showed thatAvocats sans Frontierdsad expressed concerns to him about fair trial
guarantees which he had not relayed to the cototdbe was cross-examined. Then
there was the plight of Agnes Ntamabyariro, or Mada\gnes (referred to in passing
above). She had served as Minister of Justicenduthie period of the genocide.
Professor Schabas had stated in writing that slledmdy “rather recently” been
apprehended. But after meetiAgocats sans Frontiérdse noted that she had been
in custody for many, many years; she had in faatnbarrested in 1994 and
incarcerated, without trial as we understand ieresince. Next, concerns had been
expressed to Professor Schabas by the human agiasisations about extra-judicial
killings; none of that had surfaced in his reportsast, there was a point about legal
aid with which we need not take time.

Miss Ellis’ point (4) was that for the purpose @ bpinion both in writing and orally
Professor Schabas applied the wrong test to therifali issue. There is force in this.
We have seen that at paragraph 59 of his firstrtdygostated: “It seems to me that the
issue is not whether a miscarriage of justice magiaur but rather whether it is likely,
and under such a standard it is my opinion thatil&anow passes the test”. Clearly
this is some distance from the “real risk of a ftag denial of justice” test. Not only
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is likelihood quite different from real risk; mistege of justice, which denotes a
wrong result rather than a failure of process, ¢ the same as denial of justice.
Cross-examined in April 2008 Professor Schabas sdekebly — “I think | said in
November that | wasn't up to speed with all oftésts and the case law in the United
Kingdom”.

In his second report, of 9 November 2007, ProfeSsbiabas sought to refute some of
these criticisms, and others levelled by Profed®eyntjens and Professor Sands.
Some of the broader points might be said to bearsatif nuance or emphasis; but
Miss Ellis’ arguments are hard-edged, telling painThere is really no answer to her
submission that Professor Schabas’ reports anceresgdin chief failed to deal with
matters of great significance to the appellantsecan fair trial, yet he knew of them
to the extent that they were in his notebook andvhe able to address them when
cross-examined. In our judgment this change ofigosubstantially undermines his
reliability as a dispassionate expert.

Fair Trial: Conclusions

119.

120.

121.

As will be apparent from this judgment, we accomay respect to the ICTR’s
decisions. However, the Appeals Chamber’'s findthgt no reasonable Trial
Chamber would have concluded that there was seifficirisk of government
interference with the Rwandan judiciary to warrdehying the prosecution’s transfer
request was based only on the record before it,imarmhrticular on the failure to
mention any specific incidents of judicial intedace (paragraph 78 above). We
have had the advantage of being able to consideomiy the HRW Report of July
2008, including its treatment of the Bizimungu cgsaragraph 104 above), but also
the evidence of Professor Reyntjens, ProfessorsSand Professor Schabas, and in
particular the acceptance by Professor Schaba®ss-examination on 21 April 2008
that there probably was executive interferencéh@éBizimungu case (see paragraph
101 above). Thus we have the evidence of a specdident of judicial interference
that the Appeals Chamber lacked.

More generally, we have not forgotten the scaliefdreadful tribulations suffered in

Rwanda in 1994. Nor have we ignored the real arabstantial measures taken to
establish a judicial system capable of deliverimgnmal justice to acceptable

standards. But our duty is to apply an objectes t real risk of flagrant denial of

justice. We certainly cannot sanction extradites a means of encouraging the
Rwandan authorities to redouble their efforts tdieme a justice system that
guarantees due process. That might serve a pblggpiration, but would amount to
denial of legal principle.

We stated earlier (paragraph 68) that the questiwether a court is independent and
impartial cannot be answered without consideriregdhalities of the political frame
in which it is located. We have had no day-by-aiyails from the GoR of the
conduct of the Rwandan High Court’s business. Bl@its of trials; of defences run,
successfully or unsuccessfully; no details of ahyhe myriad events that show a
court is working justly. We have reached a firrmdasion as to the gravity of the
problems that would face these appellants as regaitiesses if they were returned
for trial in Rwanda. Those very problems do nairpise well for the judiciary’s
impartiality and independence. The general evidexwcto the nature of the Rwandan
polity offers no better promise. When one addstadl particular evidence we have



described touching the justice system, we are drite conclude that if these
appellants were returned there would be a realthiak they would suffer a flagrant
denial of justice. It follows that the appealsadiffour appellants under s.103 of the
2003 Act, against the decision of the judge to sthiedcase to the Secretary of State
must be allowed. They are accordingly entitletdeéadischarged, and the Secretary of
State’s order for extradition must automaticalljy. fahere is nothing in CU’s judicial
review application, which will be dismissed.

OTHER GROUNDS OF APPEAL

122.

123.

For the sake of completeness we must refer, howbviefly, to the remaining
grounds of appeal. In summary, these were thgutlge erred in concluding that:

(1) any of the appellants had a case to answer undeos&4(1);
(2) there had been no lack of candour or failure afldsure by the GoR;
(3) the extradition of VB, EN and CU was not barredé&gson of the
passage of time under section 79(1)(c);
(4) the extradition of VB would not infringe his rightsder Article 8 of
ECHR; and
(5) in respect of EN, the offences alleged againstwere extradition
offences as defined by section 137(2).
As regards the Secretary of State, we have dyratealt with the appellants’
submission that she erred in concluding that théJMal not confer any additional
rights above and beyond those to which they wetiglexh under the 2003 Act: see
paragraphs 26-30 above. In addition, it was catedrthat the Secretary of State had
erred in determining under s.93 that the MoU wasfficient assurance that:

(1) the appellants would not be subject to theéhdpanalty; and
(2) the GoR would uphold the rule of specialty.

We address these various arguments in turn.

No Case to Answer

124.

125.

The question for the judge under s.84(1% wenether the GoR had produced
“evidence which would be sufficient to make a casguiring an answer by [each
appellant] if the proceedings were the summary @riaan information against him”.
In answering that question the judge was obligedeject any evidence which he
considered to be “worthless”; but if he concludedttthe strength or weakness of the
evidence against the appellants depended on “dve ta be taken of its reliability” he
was entitled to take it into account: $&& Governor of Pentonville Prison ex p. Alves
[1993] AC 284 per Lord Goff at p.292 B-D.

The GoR'’s evidence against each of thellampe was contained in a large number of
written witness statements. The judge summarised dllegations against the
appellants, and the evidence in the witness stattsniie support of those allegations,
in the following paragraphs of his judgment: 25@4%B), 278-285 (CM), 303-322
(EN), and 353-343 (CU). Taken at face value tlvare be no doubt that the material
in these statements was sufficient to make a @xgarmg an answer from each of the
appellants.
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128.

129.

130.

Apart from the expert evidence given byféssor Reyntjens and Professor Sands, the
evidence for the appellants consisted of humeraitsew statements, many of them
anonymised for reasons which are set out in thggisdudgment, and oral evidence
given by the two investigators, Ms Nerad and Mr é:akee paragraphs 50-53 above.
Ms Nerad and Mr Lake had not merely obtained mahyhe withess statements
produced by the appellants. They had also invdstigthe reliability of the written
statements relied upon by the GoR. CM gave oraeexce to the judge. The other
appellants did not.

In summary, the appellants submitted leefloe judge, and this court, that the GoR’s
written statements were so unreliable that theyeweorthless and should not be
admitted under s.84(3) and/or should be excludedeurs.78 of the Police and
Criminal Evidence Act 1984 (PACE). It was conteshdbat many of the GoR'’s
witnesses had a motive to lie because they had lbeguishing in custody for many
years, often in deplorable conditions, had beemenalble to torture or ill treatment,
and in some cases were under sentence of deathersOhad lost Tutsi family
members in the massacres in 1994. Some were bdliey be members of the
Rwandan Intelligence Services (the “DMI”). Therasaevidence that some had been
bribed to give evidence against the appellantse 3Jtatements were contradictory,
uncorroborated or simply too vague to provide amgppr basis for a criminal
conviction, and the GoR had not sought and/or b#ddd to disclose, any exculpatory
material.

The judge recorded all of these submissiand summarised the evidence called on
behalf of the appellants in the following paragmul his judgment: 260-277 (VB),
286-302 (CM) 323-334 (EN) and 345-356 (CU). Hawogsidered the whole of the
evidence in each case the judge concluded that &gmbilant had a case to answer
and that the requirements of s.84(1) were metpseagraphs 277, 302, 334 and 356
of his judgment.

In challenging these conclusions of the judge appellants face two particular
difficulties. Firstly, s.84 clearly anticipatesathin extradition proceedings it is likely
that the requesting State will seek to establistt there is a case to answer on the
basis of written material, which may include sumiesrof witness statements:
s.84(4). Insofar as the witnesses for the GoRtlamé@ppellants were able to give first
hand evidence of events in Rwanda in 1994 andpel@nts’ involvement, or non-
involvement, in the genocide at that time, the gidgas considering whether there
was a case to answer on the basis of their writatements alone. He pointed out
that there were matters in the written evidencédath sides which would need to be
carefully examined by the trial court in order teakiate its reliability. Any court
considering whether there was an arguable caser m8é(1) would be slow to
dismiss written evidence as to events in Rwand®8¥ as “worthless” simply on the
basis of conflicting written evidence. As the jedgointed out, the GoR could not
investigate the anonymous statements of the defeninesses (paragraph 301 of the
judgment).

Secondly, insofar as the appellants’ writemidence was supported by the oral
evidence called on their behalf, which cast doubttlee reliability of the GoR’s
witness statements, the judge had the advantdgeaning Ms Nerad and Mr Lake; he
also heard CM giving his evidence and being crassngned upon it. We have dealt
with the manner in which the judge considered thgedants’ case that they would
not be able to have a fair trial if returned to Rda, including his consideration of
Ms Nerad and Mr Lake’s evidence as to the difficuit persuading witnesses to give



evidence on behalf of the appellants. We havetediout (see paragraph 52 above)
that he did not have the opportunity to consider éltent to which, in this respect,
Ms Nerad and Mr Lake’s evidence was consistent thithHRW Report of July 2008
and the latest decisions of the ICTR Appeals Chambe

131. While this court is not bound by the judgiictual conclusions, particularly in respect
of those aspects of the case where it has had dientage of considering new
material such as the HRW Report of July 2008, aspellate court looking at the
papers alone it will be slow to disagree with thdge’s assessment of the weight to
be attributed to the oral evidence insofar as & digected to the question: was there a
case to answer against each appellant? The judgsidered this evidence in a
number of passages, see eg paragraphs 295 (CMienea), 300 and 350 (Ms
Nerad'’s evidence), and 490-493 (Mr Lake’s evidence)

132.  While the appellants’ evidence certairdgts doubt, and in some respects substantial
doubt, upon the reliability of the witness statetserlied upon by the GoR, whether
that doubt is justified is a matter for the triauct, not the extradition judge. As he
put it in paragraph 350 of his judgment:

“A fact finding exercise as to where the truth lissfor any
court of trial in the future.”

The appellants’ submissions that the GoR’s witrsatements were so unreliable that
they should not be admitted under s.84(3), or shbale been excluded under s.78 of
PACE, were to a substantial extent a reformulatibthe points made as to why the
written material relied upon by the GoR against dppellants did not amount to a
case to answer. The judge dealt with these sumnss paragraphs 204-215 of his
judgment. We can see no error in his conclusiat th all the circumstances,
including the appellants’ ability to adduce writtand oral evidence to controvert the
written evidence against them it was not unfaiatbnit under s.84(1) the witness
statements relied on by the GoR.

133. We have mentioned the fact that the jymkgenitted the makers of the written witness
statements produced on behalf of the appellantsn@in anonymous if they wished.
He refused to allow a witness who lived in Europel avho wished to give oral
evidence on behalf of EN, witness X, to give higdernce anonymously. The judge
explained his reasons for that refusal in paraggaph3-247 of his judgment.
Although Miss Ellis QC on behalf of EN criticiseluig decision, the judge’s reasoning
discloses no error of law, and his decision wasl wathin the broad discretion
conferred upon him in this respect. For theseammasve are not persuaded that the
judge should have answered the question posed8dyl3.differently in respect of
any of the appellants.

Lack of Candour/Disclosure

134. We can deal very briefly with this comptaiThe judge cited the relevant authorities
in paragraphs 5-13 of his judgment and concludeggamagraph 23 that there was no
general duty of disclosure on the GoR but

“there nevertheless remains their duty of goodhfartd
candour which requires them to disclose matterghvbestroy
or severely undermine their case.”
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Having reviewed the evidence he concludiatl there was no evidence that the GoR
had in its possession material which would destogeriously undermine its case:
see paragraph 36 of his judgment.

There were two aspects to the appellantsptaints about lack of disclosure: the lack
of disclosure of potentially extenuating materialtheir individual cases and, more
generally, the lack of any information as to how trganic Law of 2007 worked in
practice. We have dealt with the second aspethisfcomplaint when considering
the fair trial issue (see paragraphs 64 and 83ebowhile the appellants’ complaints
about the lack of disclosure in their individuatea might well be relevant at a trial of
the allegations against them, the judge had toidensvhether their complaints went
so far as to demonstrate that there was a lackmdaur or good faith on the part of
the GoR in the extradition proceedings. He wastledtto conclude that the
appellants had not discharged that burden.

Passage of Time

137.

138.

Avrticle 8

139.

The judge dealt with this issue in paralgsaji28-168 of his judgment. While it is true
that the offences which the appellants are alldégeltave committed occurred many
years ago during the genocide in 1994, the judgeectlty concluded that there was
nothing in the material before him to support tbatention that it would be unjust or
oppressive to extradite VB, EN or CU to Rwanda &égson of the passage of time.
We have concluded that if the appellants were metlithere is a real risk that they
would suffer a flagrant injustice (paragraph 12bwa); but that injustice would not
be caused by the passage of time. As the writiémess statements produced on
behalf of the GoR and the appellants demonstratgite the passage of time, there is
no shortage of potential withesses. The difficuftyin persuading them to come
forward, and in the case of those outside Rwandatravel to Rwanda to give
evidence on the appellants’ behalf. It is commmugd that the ICTR is still able to
conduct fair trials of those accused of involvemarthe genocide despite the passage
of time since 1994. The passage of time wouldb®tan obstacle to a fair trial in
Rwanda if that trial would be held before an indegent and impartial tribunal and
witnesses would feel able to testify on behalfhaf appellants.

The judge summarised each of the appellgpgssonal circumstances and rightly
concluded that they were not such as to make itegspre by reason of the passage of
time to return them to Rwanda. We are, howeveulted by his conclusion that the
appellants had “taken steps to avoid possible tietéc(paragraph 150) or “fled
Rwanda in order to avoid prosecution” (paragrapb8 and 168). The appellants
certainly fled from Rwanda, but whether they didteoavoid prosecution because
they were in some way responsible for the killingsto avoid persecution because
they feared that they and their families would lieed, is the very issue that is in
dispute between them and the GoR. However theejadguestionable findings on
this aspect do not generate or support a basippdah on passage of time grounds or
otherwise.

It was submitted on behalf of VB that toradite him to Rwanda would be a
disproportionate interference with his rights unéeticle 8(2) of the ECHR. There
were two limbs to this argument: the deficiencrethe legal system under which VB



would be tried in Rwanda, and the proposition thate was jurisdiction to try him in

the UK. The judge did not find it necessary taotes the latter point (paragraph 546
of the judgment). Nor do we. Since we have fotivat the deficiencies in the legal
system under which VB would be tried in Rwanda sueh that there is a real risk
that he would suffer a flagrant denial of justittee question of the proportionality of
extraditing him to face trial there does not arigethe legal system of Rwanda had
offered VB the prospect of a fair trial it wouldeabeen not merely proportionate,
but plainly the most sensible course to extradite to the country where the alleged
offences were committed and where most of the pialenitnesses still live whether

or not there was also jurisdiction to try him i thK.

Extradition Offences

140.

141.

142.

Notwithstanding the fact that Rwanda hatkded to the Genocide Convention and
was a signatory to the Geneva Convention (IV) medato the Protection of Civilian
Persons in time of War, it was submitted on bebBEN that genocide, conspiracy to
commit genocide and complicity in genocide (charde8 in the request for
extradition of EN) and crimes against humanity (gea4) were not offences
punishable under Rwandan Law in 1994. The judgst deth this submission in
paragraphs 80-93 of his judgment. Putting the tpatits lowest, there does appear to
be a real doubt as to whether mere accession twth€onventions, without further
domestic legislation to prescribe any punishmenttie offences described in them,
would suffice for the purposes of s.137(2). PrefesSchabas said in his book
“Genocide in International Law” that Rwanda hadfied the Genocide Convention:

“But because of the non-self-executing character tloé
convention, it could not readily be invoked in prostions.
Rwandan legislation later admitted this in the preke to
legislation enacted in 1996 to facilitate prosemsi for
genocide.”

In thekKamali decision (see paragraph 47 above) the Court oAl Paris noted,
apparently without demur, the appellants’ contentizat one of the reasons why the
extradition request was not lawful was:

“that it results in effect from the legislation aigpble in
Rwanda, more specifically law No 33bis/2003 of ®tSmber
2003, that repression of acts qualified as genoorderimes
against humanity were up till then absent from thieninal
apparatus of this country.”

Given our conclusion on the “fair trial'sige (above) we do not need to resolve this
guestion, and would be reluctant to do so withagent expert evidence as to what
was the position under the domestic law of RwandE9P4. The judge did his best to
resolve the issue on the very limited material befoim. We do not think that it
would be safe to reach any firm conclusion, whicighthwell be of importance in
other extradition requests by the GoR, without mofermation on this topic.

The Appeal against the Secretary of State
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144.

145.

The contention that the Secretary of Stateerred in concluding that the appellants
would not be sentenced to death was not pursuedhlrsubmissions. The ICTR was
satisfied in theMlunyakazi, Kanyarukiga, Hategekimana and Gatetses (above) that
the death penalty had been abolished in RwandareTwas ample material to justify
the Secretary of State’s conclusion that theremnealsar to extradition under s.94(1).

The Secretary of State accepted that topthposes of s.95 “speciality arrangements
with Rwanda should not just exist but also be eiffet. In summary, she concluded
that while there was no track record of extraditemmangements with the GoR its
willingness to accept and abide by the obligationghe MoU could not be divorced
from the fact that it was actively seeking the sfen of cases from the ICTR. In these
circumstances the Secretary of State saw

“no reason why Rwanda would compromise its relatiaith
the UK and its future ability to seek the surrendérother
individuals from the United Kingdom, and indeednfrether
states, by not upholding the rule of speciality &gcdhot giving
effect to Paragraph 8 of the MOU.”

The likelihood of the GoR upholding the rolespeciality cannot be considered in

isolation from the fair trial issues (above). I&wad concluded that there was no real
risk of executive interference with the judiciaryewould also have been satisfied
that the GoR would uphold the rule of specialiyince we do consider that there is
such a risk we are unable to share the SecretaBtaté’s confidence that the GoR

would uphold the rule of speciality. The rule pésiality is but one aspect of the rule

of law and there can be no rule of law unless tle@n independent judiciary free

from executive interference. In these circumstanitee s.108 appeals against the
Secretary of State’s orders for extradition muso dde allowed.

Later Developments

146.

147.

Towards the end of the hearing evidencergagdethat CU and EN had been tried in
their absence beforgacacacourts. In the case of CU an acquittal was dedldry
the relevant Gacaca Appeal Court to be a nullitghenground of lack of jurisdiction.
In the case of EN there had been a convictioneofam offences at one Gacaca
Court, and an acquittal of other apparently simitiences in another Gacaca Court.
The evidence was still emerging as the hearingrbefs concluded. Professor
Schabas told the judge that there was no posgibilitatsoever that the appellants
could be tried by th@acacacourts. It is not clear whether this surprisingnt of
events was simply a case of the left hand not kngwihat the right was doing, or an
indication of something more sinister. Had we besinded to reach a different
conclusion on the fair trial issue it would haveebenecessary to explore the
implications of thesgacacaproceedings in more detail.

Further material relating to tigacacaproceedings and also to a number of other
issues that had been raised during the hearingwasdied to us after the hearing had
concluded. It is unnecessary to refer to that natsince none of it casts any doubt
on our conclusions in paragraphs 119-121 (abovegspect of the principal issue in
the appeals.

CONCLUSION



148. In the result, as we have indicated, fheals of all four appellants against both the
judge’s decision and the Secretary of State’s srdeg allowed and CU’s application
for judicial review of the Secretary of State’s @rdah his case is dismissed.



