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MR JUSTICE DAVIS: This is a judicial review afa brought by a lady called Jeneba
Boima, who is a citizen of Sierra Leone. The clémm in this case was issued on 9th
November 2005 and it sought to challenge a decisioithe part of the Secretary of
State for the Home Department refusing to consiberclaimant's claim as a fresh
claim in accordance with the rules and policy.

Permission to pursue this claim as a judicialesg claim was granted by the Single
Judge (without any reasons expressly being givargt June 2006. It is a lamentable
fact that this claim only comes on for determinatily me today in October 2007, that
is to say nearly two years after the claim form vessied. It is particularly lamentable
given the underlying nature of the claim in queastioOn the position taken by the
Secretary of State for the Home Department, thienelat is someone who should long
since have been removed to Sierra Leone. On théigpoadvanced by the claimant,
she has had the threat of removal hanging ovehéad without her knowing whether
or not she in fact was entitled to mount a substargppeal to an immigration judge on
the decision made. | enquired of counsel appedréigre me if they could assist me as
to the reasons behind the delay. They could ek $hat they both told me that their
respective solicitors had written letters from timetime seeking a hearing of the
matter. Apart from my saying that it is a mattéthe greatest regret that such a delay
has occurred within the court system, | will alsy ghat | propose to make enquiries as
to how this has come about, in the hope, perhapsdim hope, that a delay of this kind
will not hereafter happen in a case of this kind.

It should also be noted that, in significanttplay reason of the delay which has
occurred since the inception of these proceeditgsgs have in some respects moved
on. There are in fact a number of decision lettehsch have been issued by the
Secretary of State from time to time with regardhis case and at least two of such
letters postdate the issue of these proceedings,ntbst recent being dated 23rd
October 2007. Mr Medhurst, on behalf of the claimaery realistically accepts that
his challenge should be treated as a challengdl tthea relevant decision letters,
including the most recent one; and correspondingfiy}gourse, he must have leave to
amend his claim and grounds to include those aglibe subject of challenge.

The background is this, taken from the very thelghronology provided by Mr
Medhurst. The claimant was born in Sierra Leone 28md December 1979.
Thereafter, events occurred in Sierra Leone and beesnof her family either
disappeared or died or both. Various other wetivkin events occurred in Sierra Leone
at the end of the 1990s and the beginning of 2080all events, it was the position of
the claimant that she had been abducted and skrioustreated by rebels but she
managed to escape in October 2001 and returnedetidwn. During 2002, as she
said, she fled to Gambia and thence made her wthettnited Kingdom, arriving on
22nd April 2002 and claiming asylum. By a decisietter dated 17th June 2002, her
asylum application was refused. During that yde tivil war in Sierra Leone
officially ended.

The claimant, as was her right, challenged #estbn letter refusing her asylum claim.
Her appeal was heard by an adjudicator on 1st @ct2@04. | will have to come on to
the terms of aspects of that determination buticit to say for the moment that her



appeal was dismissed. The claimant then sougtdpfmeal that dismissal by the
Adjudicator. Permission to appeal was refusedhaylAT on 7th March 2005. Very
shortly thereafter, on the materials before me, amtias not been disputed before me,
the claimant began living with a man called Heniph#a who also was from Sierra
Leone. At that time the claimant also instructedvrsolicitors and letters were then
written by those solicitors to the Home Office imetcontext of removal directions
being mooted. A letter making further represeateti was put in on behalf of the
claimant on 11th April 2005 and ultimately, on 1Mmay 2005, a decision letter was
sent refusing to treat those further submissions deesh claim. Further removal
directions were set. On 17th May 2005 a request made that the defendant
reconsider that decision and further submission® weade. On 18th May 2005, the
Home Office replied, saying that those further sigsions also would not be treated as
a fresh claim.

A further letter was written in response to telefrom the claimant's solicitors dated
25th May 2005, that letter being sent on 12th Jatyd the claimant was detained at
some stage thereafter, with removal directionsdset. Shortly before removal was
due to take effect the claimant issued these pdacge for judicial review and, in
consequence of her issuing a claim for judiciale®y she was released from detention.
Then, as | have indicated, on 6th January 2006 igsiom to apply for judicial review
was granted. On 10th February 2006, what wasdcalfeeomposite letter” was sent by
the defendant to the claimant's solicitors, maimitay the original decision to refuse to
treat her various representations as a fresh claim.

In the meantime, Mr Henry Alpha had himself beeaking his way through the

system, if | may put it that way. He appealed asfaa decision of the Secretary of
State refusing to accept his claim to remain indbentry. His appeal was allowed on
human rights grounds by Immigration Judge Pear2@th September 2006. Again, |

will in due course have to come to aspects of teermination. At all events, the

Secretary of State for the Home Department souggtansideration of that particular
determination. Reconsideration was ordered on @@tober 2006 and in the event, on
18th June 2007, the reconsideration, effectivelyappeal, as sought by the Home
Office failed and thus Mr Alpha's application hatceeded.

In the meantime, on 9th January 2007 yet furtbpresentations had been made on
behalf of the claimant to the defendant in thetligihthe initial determination in favour
of Mr Alpha. A response to that was given on 18idrch 2007 from the Secretary of
State to the claimant maintaining the original dexi; and ultimately a further and
detailed letter taking the same stance was senthbySecretary of State to the
claimant's solicitors on 23rd October 2007.

The rule relating to the position of fresh claims governed, as is common ground
before me, by paragraph 353 of the Immigration Rul&€hat, in the relevant respects,
is as follows:

"When a human rights or asylum claim has been eefasd any appeal

relating to that claim is no longer pending, thecisien maker will
consider any further submissions and, if rejeciet, then determine
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whether they amount to a fresh claim. The submissigill amount to a
fresh claim if they are significantly different frothe material that has
previously been considered. The submissions wily e significantly
different if the content:

(i) had not already been considered; and

(i) taken together with the previously considenedterial, created a
realistic prospect of success, notwithstandingeisction.

This paragraph does not apply to claims made oasrse

A number of authorities have been cited to mehis regard, although it is not
necessary, | think, for me to refer to all of thedm the by now well-known case of
Huang[2007] UKHL 11, a decision of the House of Lortlis was said at paragraph
20:

"20. In an article 8 case where this questionesched, the ultimate
guestion for the appellate immigration authorityvisether the refusal of
leave to enter or remain, in circumstances wheeelit of the family
cannot reasonably be expected to be enjoyed elsewleking full
account of all considerations weighing in favoutlod refusal, prejudices
the family life of the applicant in a manner suiatly serious to amount
to a breach of the fundamental right protected iiigla 8. If the answer
to this question is affirmative, the refusal isawiful and the authority
must so decide. It is not necessary that the agpelimmigration
authority, directing itself along the lines indiedtin this opinion, need
ask in addition whether the case meets a test ogmionality. The
suggestion that it should is based on an observatid_.ord Bingham in
Razgar above, para 20. He was there expressing an exjpectahared
with the Immigration Appeal Tribunal, that the nuentof claimants not
covered by the Rules and supplementary directiohgtititled to succeed
under article 8 would be a very small minority. Tha still his
expectation. But he was not purporting to lay danagal test.”

Since that decision in Huanthe position has further been commented upon iand,
may say so, very helpfully so, by the Court of Aglpm the case of WM(DRC) v
Secretary of State for the Home Departm@@06] EWCA Civ 1495. The perhaps
particularly important aspects of that decision fogsent purposes are to be set out in
paragraphs 6 to 12 of the judgment of Buxton L pdragraph 7 he said this, referring
to rule 353:

"The rule only imposes a somewhat modest testtieadpplication has to
meet before it becomes a fresh claim. First, thestjon is whether there
is a realistic prospect of success in an applinatiefore an adjudicator,
but not more than that. Second, as Mr Nicol QQipently pointed out,
the adjudicator himself does not have to achievéaicgy, but only to
think that there is a real risk of the applicaningepersecuted on return.
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Third, and importantly, since asylum is in issue tlonsideration of all

the decision-makers, the Secretary of State, thedmator and the court,

must be informed by the anxious scrutiny of theamal that is axiomatic

in decisions that if made incorrectly may leadhe applicant's exposure
to persecution.”

Those remarks, of course, make clear that Buxtonvad speaking in the particular
context of an asylum claim.

A little further on in that judgment, at paragh 10, Buxton LJ indicated that the
determination of the Secretary of State was capaibbeing impugned on Wednesbury
grounds but that was by no means the end of theentacause anxious scrutiny must
enter the equation in an asylum case and he thenhést

"Whilst, therefore, the decision remains that & 8ecretary of State, and
the test is one of irrationality, a decision widl srational if it is not taken
on the basis of anxious scrutiny. Accordingly,caint when reviewing a
decision of the Secretary of State as to whetHegsh claim exists must
address the following matters."

Buxton LJ then identified those matters as hadberetary of State asked himself the
correct question: the question not being whether $lecretary of State himself or
herself thought that the new claim was a good arshould succeed but whether there
was a realistic prospect of an adjudicator, applythe rule of anxious scrutiny,
thinking that the applicant would be exposed teeal risk of persecution on return.
Second, in addressing that question, both in résgdhe evaluation of the facts and in
respect of the legal conclusion to be drawn frooséhfacts, had the Secretary of State
satisfied the requirement of anxious scrutiny, Raccommented that, if the court could
not be satisfied that the answer to both of thasstijons is in the affirmative, it would
have to grant an application for review of the $&my of State's decision.

| was also referred to some observations madiee case of KR (Iraq) v Secretary of
State for the Home Departmd@007] EWCA Civ 514 and in particular to the reksar
made by Auld LJ in his judgment at paragraphs 4l4h

So far as the background facts are concerhedetnecessarily had to be explored in
some detail before the Adjudicator on the clainsaoiin appeal. At the hearing on 1st
October 2004 the claimant was legally representedhe Adjudicator, in his
determination promulgated on 22nd October 2004,nsamsed the background facts,
the burden and standard of proof and the naturehef appellant's claim and
submissions and the nature of the respondent’'s daseas noted that the respondent
was submitting that the respondent, that is toteayHome Office, did not consider
there was a real risk that the appellant wouldrbested and imprisoned if returned to
Freetown and that large numbers of persons weraecadd by rebels and there was no
objective evidence to show that those abducteedben prosecuted or persecuted.

The Adjudicator then went on to deal with tvedence. He expressly accepted the
appellant's evidence of her abduction and maltreatmwhich included rape, at the
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hands of the RUF. However, the Adjudicator themtan to reject as not credible a
number of other assertions made by the claimantganeé reasons for doing that. In
particular, he rejected certain assertions she rabhdat her escape and whether she had
had certain experiences in Gambia as she claimed.

At paragraph 20, the Adjudicator then said: this

"The Appellant's representative did not point ty abjective evidence
which showed that the government was arresting @utting on trial
persons who had been abducted by the rebels dimngivil war. Nor
was objective evidence identified which showed thatsons who had
been so abducted were being persecuted by theagrogrulation. The
objective evidence shows that Freetown is presamiyer government
control and is generally considered safe. | dofimok that there is a real
risk that the Appellant will be persecuted by trvernment or by the
general population as a result of being abductetthéyebels.”

Having made the various findings, the judge coretudhat the appellant had not
shown that she had a well-founded fear of persacur a Convention reason. In
dealing with rights under the 1950 Convention, Agudicator said this at paragraph
23:

"The Appellant's representative has submitted tiatAppellant's rights
under Articles 2 & 3 of the 1950 Convention are agey. The
Appellant's representative submitted that the Ajppelas a single woman
will be in danger of rape. However, the eviden@swhat she has a good
friend in Freetown who was the friend of her urenxhel who arranged and
paid for her passage to the UK. There is no reasosuspect that he
would not continue to offer her accommodation aratqetion”.

In the result, the appeal under both the 1951 Quiwe and under Articles 2 and 3 of
the 1950 Convention were dismissed. It is to biedohat at that stage the claimant
had not asserted any Article 8 claim.

As | have indicated, the claimant sought toeapgrom that determination. By the
decision made on 7th March 2005, the Vice Presidénthe Immigration Appeal
Tribunal said this in refusing permission to appeal

"There is no merit in this application which faits identify any error of
law on the part of the Adjudicator...”

Then, referring to the findings:
"They were findings which he was entitled to reach.

Then the Vice President rejected a challenge taréhsons given with regard to the
objective evidence and then said this:

"The third challenge is based on the suggestioh @hsingle [the word
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"disabled”, perhaps by mistake, appears] womancliienant would be
at risk of rape. That however is nothing more tipame speculation.
Again this fails to identify any error of law ongfadjudicator's part.”

The Vice President went on to state:
"An appeal would have no prospect of success."

It was but a few days after that, on the evidetitat the claimant commenced living
with Mr Henry Alpha.

So far as Mr Alpha was concerned, his claim| have indicated, was heard during
2006. By the determination promulgated in his case22nd September 2006, the
Immigration Judge set out the background in detd#, in terms, at paragraph 14 said
this:

"I do not accept there is anything before me togssg that the high
Article 3 threshold would be breached on the appé&€B return to
Kailahun."

The Immigration Judge then went on to deal with ¢leém by reference to Article 8
being mounted by Mr Alpha. At paragraph 20 he faist

"I found the witnesses credible with regard to Hppellant's claimed
relationship with Jeneba Boima. | accept that tkiegw each other from
1996 in Sierra Leone and have been living togesiveze March 2005 at
Flat 11, 95-97 High Street, Chatham, Kent ME4 4Din. that sense, |
accept that the couples are genuinely living togietts common law man
and wife, that the appellant enjoys private andilfatife in the UK and
that returning him to Sierra Leone would interfesi¢h the same.”

The judge then went on to refer to the appellaiidbelose to his sister and her partner.
He went on to say:

"Nevertheless, | find in terms of Razg#rat the respondent would
interfere with the appellant's private and familfe llawfully in the
legitimate pursuit and implementation of an ordenhymigration policy.
In the circumstances therefore the issue with ckdarthis particular
appellant is whether the decision to remove hirprigportionate to the
legitimate aim pursued and with regard to the assent of
proportionality, the striking of a fair balance ween the rights of the
individual and the interests of the community."

What was a particular feature of Mr Alpha'secasthat no decision letter had been
issued, it would appear, as long as some six ydtashis original claim was made. In
that time the terms of the policy applicable to @nm Sierra Leone have changed; and
indeed it seems that his brother, who had appli¢deasame time, had been dealt with
far more speedily and had been granted leave taireniThe immigration judge dealt
with that issue and said this at paragraph 22:

SMITH BERNAL WORDWAVE



19.

20.

21.

"The appellant is close to his sister and her famalthough | do not
accept that there is anything over and above noenaitional ties in
terms of _Salad2002] UKIAT 06698. He lives with his partner ahts

brother. | accept that his partner was aware ©phecarious immigration
status when their relationship resumed on meetimgthe United
Kingdom. His partner is also from Sierra Leone.

Then he said this:

"No evidence was put before me as to any unsurmbietobstacles
preventing the appellant's return alone or the lfgagcompanying him to
Sierra Leone."

There is nothing expressed in that paragrapidioate that the Immigration Judge had
been made aware that the claimant, that is to ssyBdma’s, own status was entirely
precarious, indeed that her own proceedings hadlesimely failed, although it might
be said there is nothing to indicate either todbetrary. The immigration judge then
went on to deal with the question of the delay andcluded that, on the evidence
before him, an exceptional case had been madeyaiebappellant, Mr Alpha, and he
found that the delay on the part of the Home Officgjudiced Mr Alpha'’s position vis
a vis these others in the same situation and iticplar his brother. He concluded in
this way:

"27. | find the delay on the part of the respongemdupled with the
appellant's own personal circumstances, that isfamsly life with his

partner in the home they share with his brothes,rbiationship with his
sister, her husband and children and the activiteess involved in with
them, his working life and his life generally inettUnited Kingdom
demand an outcome in his favour in terms of Huagwithstanding that
he cannot otherwise succeed."

As | have said, the Home Office was dissatisfigth that result but it is sufficient to
repeat that the appeal by the Home Office failedi&grmination promulgated on 18th
June 2007. Itis quite clear from the text of deeision that it was the delay which was
regarded as the crucial point determinative ofaiieeome in favour of Mr Alpha; and it
was concluded that the judge's findings on thechet8 appeal were in accordance with
the approach laid down in Huamgd was within the range of decisions properly and
reasonably open to him on the basis of the findimigkact. Whether Mr Alpha was
fortunate in his findings of fact, as Mr Payne at&skto me, is not a matter on which it
is necessary for me to comment. It has, howewsnnecessary to set out in some
detail what has happened to Mr Alpha because Mrhdesl, on behalf of the claimant
Ms Boima, has placed considerable reliance on it.

It is not, | think, necessary for me to refethe texts of all the various decision letters
which have been issued by the Secretary of Statkezed Mr Medhurst did not seek

himself to do so. It might be said that initiatlye Secretary of State was posing the
wrong question and in effect the Secretary of Staie asking a question whether the
Secretary of State considered whether or not MmB¢ claim was a good one rather
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than asking the first question in terms as poseBugton LJ. But it is sufficient to say
that the carefully prepared ultimate decision te@@&d indeed previous decision letters,
did proceed on the correct approach. Again, lalamink it is necessary for me here to
set out the full text of that decision letter orygrevious decision letters. | have had
full regard to the contents of the letters andréfesoning on behalf of the Secretary of
State. | should also add that Mr Medhurst has smoight to assert to me that the
Secretary of State has failed to consider all tbpresentations properly or has
overlooked any evidence or other argument depl@gddre her. His objection is, quite
simply, as to the conclusion that was in fact reddby the Secretary of State, which he
categorises as unreasonable and not one that carstagned.

The first point which was sought to be advanaedehalf of Ms Boima in the fresh
representations asserted on her behalf in the e@firsorrespondence, and as reiterated
by Mr Medhurst in argument, was by reference toatematerials by way of objective
evidence which has arisen since the original detetion. Mr Medhurst took me
through a selection of those. Mr Medhurst alsogbbuo rely on the decision in
Fatmata Sumah (ES) v Secretary of State for the éHBmpartmen{2002] UKIAT
05588 (a decision, | note, which in fact precedezl determination of the Adjudicator
in this case). Overall, Mr Medhurst's submissiaswhat the position in Sierra Leone
now, or at least arguably now, was such that ilccte said that the claimant was at
risk of mistreatment for the purposes of Article 8eturned to Sierra Leone and at all
events there was a real prospect, anxious scrbenyg applied, of an adjudicator so
finding and the Secretary of State should havecseped.

In my view, there is no substance in that paldir submission at all. At the original
determination the Adjudicator had considered thgailve evidence before him and
had made a finding with regard to that objectivalence which was properly open to
the Adjudicator and, indeed, was upheld on theiegipbn for permission to appeal. |
need not go through all the details of the fresjedive evidence which Mr Medhurst
has deployed for me. In fact, if one simply talkespects of the country of origin
information report, one can see, as pointed ou¥lbyPayne on behalf of the Secretary
of State, that the general emphasis is that sifd€2! 2he position in Sierra Leone,
although of course in no way to be presented aal,idh@s improved. A number of
reports are cited in the COI Report in that regakét. Medhurst latched on to certain
aspects of the fresh objective evidence to indidhte women, especially single
women, can have a very hard time of it in Sierrarieeand that some may be exposed
to the risk of rape or the need to rely on prosttu although he expressly disclaimed
an argument that the claimant here might be exptisadisk of FGM if returned. But
that was all highly generalised evidence. It wasit means specific to the position of
this particular claimant; and overall the objectieeidence as deployed before me
which has arisen since the determination of theudidptor, so far as arguably
undermining that determination, in fact simply fenges it.

Mr Medhurst in this context also emphasised thareaching his conclusion the
Adjudicator had been influenced by the fact, asAtigidicator found, that the claimant
had in Freetown a friend or relative who had prowgiting to support her and there
was no reason to think that that person would motwailable to her to act as her
protector. On 13th May 2005, the applicant seldtt@r to her own solicitors, saying
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that she had written several letters to her unéiead when she had arrived in the
United Kingdom but had never received any replynfroim. That is all there is to

suggest that that person is no longer now availableer in Sierra Leone. It seems to
me that that can properly be regarded as of nohtieitndeed, it is of some comment
that the claimant herself has put in no witnessestant at all in respect of this

particular claim with regard to matters such ag.tHBut, in any event, it seems to me
that there simply was no realistic prospect, evantte anxious scrutiny approach,
which of course was appropriate, that an Adjudicatgght reach a different view on

this issue and it seems to me the Secretary oé 8tas fully justified in rejecting that

point as she did.

The second ground advanced, and really | tthitkwas at the heart of Mr Medhurst's
argument, is by reference to Article 8. With aspect to Mr Medhurst, it was rather
difficult, both with regard to the representatianade in the correspondence with the
Secretary of State and in respect to his own suoms, to get a precise purchase on
what was sought to be said. But ultimately thatmosreally was that she did now live
with Mr Henry Alpha and his family, that a familyné a private life had been
established and, given that Mr Alpha had now swbegein his own appeal
proceedings, it would be unreasonable and disptopate and, in Mr Medhurst's
word, "unfair" for the claimant now herself to bentoved. That in summary is the
essence of what the submission came to.

That approach and the various ways of formmugiti were rejected by the Secretary of
State in correspondence. In my view, what is alisbl crucial here (and as the
Secretary of State considered) is that at the tinserelationship started the position of
both the claimant and of Mr Alpha was precarioud mown by each to be precarious.
Indeed, the claimant herself, her appeal havingdawas liable to imminent removal.
It is very difficult indeed in such circumstancessee how it could be said that family
life had been established such that prospectiveovahmwvould justify an interference
with it so as to be a breach of Article 8. In mgw, notwithstanding all the points
sought to be made, that really is the complete answthe point sought to be made. |
do not think that Mr Medhurst can simply, as it &iesn behalf of his client ride behind
the success that ultimately has fallen to Mr Alpladeed, it has expressly been found
that there is no obstacle to Mr Alpha returningterra Leone and certainly there is no
finding that is he did so he would be himself aknunder Article 3. If Ms Boima, the
claimant here, were to be removed, it would be opemMr Alpha, assuming the
relationship is as loving and as genuine as Mr Miestrassures me it is, to go with her.
Further, having, as he presumably will be in tlghtliof his success, granted leave to
remain, he can then, if he goes to Sierra Leonatréo the United Kingdom if he so
chooses. It is true that the claimant would natsék if removed from the United
Kingdom, have an entitlement to come back to thé&ddnKingdom to be with Mr
Alpha; but at least she would have the entitlenmerapply to do so. In that regard Mr
Payne referred me to the Court of Appeal decisioBkinci v Secretary of State for the
Home Departmeri2003] EWCA Civ 765.

It seems to me that all the points made onlbehée claimant really do not displace
the proper entitlement of the Secretary of Stateefect the representations in this
regard put forward on behalf of the claimant asealf claim. In my view, the decision
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reached in that context was a reasonable one, waweaed by posing the right
guestion and anxious scrutiny had been given tontiger.

But then Mr Medhurst relies on the API polichigh he says is in point in this case.
Mr Medhurst was pressed to identify the precise pérthe policy which he says

applied to his client. He referred me to a panglgreoming under the heading "Family:
Marriage Applications” and in particular to thisragraph:

"If the sponsor has been granted Humanitarian Etioteal or
Discretionary Leave, but has not yet completedettmesix years in that
capacity, a marriage application from a spouseeatly outside the UK
seeking entry clearance will normally be refus&kfusal will be on the
grounds that the sponsor is not settled, unlese e truly compelling
compassionate circumstances. However, if the agmlif.e. the spouse)
is already in the UK leave may be granted on aréigmary basis."

He also relied on this further passage:

"In the event that an illegal entrant or overstayakes representations to
remain as the spouse of a refugee or of a persitnewceptional leave to
remain, the representations would not automatichéyrefused. Any
compelling compassionate circumstances shouldies tato account.”

Now it is self evident that the claimant is mathin the ambit of those provisions, if
only on the basis that she is not a spouse. MrhMiest told me, although there is no
actual evidence of this in the form of a withesgeshent or affidavit, that Mrs Boima
and Mr Alpha do indeed wish to marry. Howeverréhare, it is said, certain obstacles
in their way, partly because of Ms Boima's currgmatus and partly, as | was told, that
there would be a significant financial cost invalveWell, | have no evidence as such
about that but the point is she is not a spouseshidis not within the terms of the
policy. Of course, the policy does permit a ditoreary basis of grant even if the
actual terms of the policy are not explicitly inimp Suffice it to say that residual
discretion has expressly been considered by theetaeg of State and the Secretary of
State has indicated that she is not prepared tecisgediscretion in favour of the
claimant. No, it seems to me, compelling, compmasge or other circumstances were
shown to me which could indicate that the Secrebér§tate's exercise of the direction
was not one which could reasonably be made. Mhsde me therefore that, whether
one looks at it in terms of the API policy or whetlone looks at it in terms of the
residual discretion, there is no basis for impeaaghhe Secretary of State's decision in
this regard.

| should add two other points. First, Mr Mediwasserted that the API policy could of
itself inform any decision under Article 8, he mathhopefully relying on what he said
was the "rationale" underneath the policy. Welether the rationale, as he asserts,
underneath the policy can extend to making theraat someone who is, as it were, a
quasi spouse with the "spirit" of the policy | venwuch venture to doubt; but in any
event there can be no basis for thinking that alesion under Article 8 could be any
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different simply by consideration of the terms lo¢ fpolicy having regards to the facts
of this particular case.

The other point | should mention in the contektthe Article 3 argument is the
argument by reference to the case of HSseems to me that decision (made in 2002)
does not assist the claimant at all. It was made glear that the decision there was
on the facts of the particular case and, as Mr apinted out, there was this wider
observation:

"Nor do we think this evidence establishes that $mmgle women
returnees who become IDPs there is in generallais&eahat their return
to Sierra Leone would amount to a disproportiomaterference with her
right to respect for physical and moral integrity."

In the result, and when one analyses the pasiti does seem to me that this claim is
without any solid foundation at all and therefodidmiss this claim for judicial review.

MR PAYNE: My Lord, there is an application foosts, the Secretary of State's costs,
in this case.

MR JUSTICE DAVIS: Is that going to be of amagtical use?
MR PAYNE: My Lord, my understanding is tha¢ ttlaimant is privately funded so --

MR JUSTICE DAVIS: Privately funded? | was kedbelieve she cannot afford £200
for the --

MR PAYNE: Those are my instructions.

MR JUSTICE DAVIS: Right. What is the positiohen? Is your client privately
funded?

MR MEDHURST: She is privately funded. Suchnayp as she has saved has gone
towards this appeal.

MR JUSTICE DAVIS: Why was it said or impliedl e that £200 could not be found
for a marriage application?

MR MEDHURST: Well, it cannot be.
THE MR JUSTICE DAVIS: But money can be foundund the cost of this?

MR MEDHURST: Well, you have a choice. | cay $discussed it over lunch and the
position is that that very point had been discussitll her solicitors as to how best to
spend her money. One way was a marriage applcai#00, as | said. Another way
is to --

MR JUSTICE DAVIS: Fine.

MR MEDHURST: So itis a limited amount of mgne
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MR JUSTICE DAVIS: Can you resist in principhe application?

MR MEDHURST: In principle | cannot but in pt@al terms she has no money. She
is not working and there is no money there. Thalhé practical situation.

MR JUSTICE DAVIS: Presumably she is not eatitto work.
MR MEDHURST: She is not entitled to work ahdre is nothing --

MR JUSTICE DAVIS: Mr Payne, I think you aretilied to an order for costs, since
you have succeeded on this. Itis for you to dewitiether it is worth enforcing, which
is a different point.

MR PAYNE: Thatis all | ask for.

MR JUSTICE DAVIS: But | will make a standara@dis of costs. And legal aid
funding order in respect of -- no.

MR MEDHURST: | am not on legal aid.
MR JUSTICE DAVIS: Of course, you just told me.

MR MEDHURST: May | ask: if | wanted to appekyould have to ask permission to
do so?

MR JUSTICE DAVIS: Can you identify a ground which it has a realistic prospect
of success?

MR MEDHURST: My Lord, what | say is that thasea point on which the Court of
Appeal might be persuaded on Article 8, on whetheould be right in saying one
could take into account the position of Mr Alphapeal and the delay which he --

MR JUSTICE DAVIS: The Secretary of State wikle it into account.

MR MEDHURST: My Lord, | have made the poirdsybur Lordship but | would hope
perhaps | could improve on them before the CouAmgeal and, my Lord, there is the
other question as to how much one might be inforbmethe API. Although it does not
specifically mention non-married partners, my sufsion would be there is a question
there as to the extent to which it may inform --

MR JUSTICE DAVIS: But how in this particulaase could it be said that a different
conclusion could have been reached? In this pdaticase?

MR MEDHURST: In this particular case, | wouddy that if it can be formed then of
course it would have been something which one ceuld

MR JUSTICE DAVIS: Well, I do not want to debat again. If they had been living
together for a seeming amount, say 18 years orevbat-

MR MEDHURST: They have been living togetherdaconsiderable amount of time.
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MR JUSTICE DAVIS: | am sorry Mr Medhurst, | dwt think there are realistic
prospects of success, that is my own opinion, andrefuse permission to appeal. It
would also seem, | have to say, from the judgmdravie given, that | can see no bar
now to removal of the claimant.

MR PAYNE: My Lord, yes.

MR JUSTICE DAVIS: Thank you both very mucheéed for your submissions.
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