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Lord Justice Rix :

1.

The appellant MA is a young woman born on 24 JW&0lwho claimed asylum

in this country on 13 March 2007 at the Home OffigeLiverpool. She has a

small daughter born on 24 July 2005. She saysstimiarrived here on 13 March
2007, but that is in dispute. Her place of arrigalinknown. She claims to have
flown here from Addis Ababa in Ethiopia but canmsaty by what airline or to

what airport. She claims to be of the Bajuni claont the island of Koyama,

which lies off the coast of Somalia, to have livibére all her life, and to be
Somali. The Secretary of State refused her claimafylum under the 1951
Refugee Convention and her claim for humanitariestgetion under articles 2

and 3 of the European Convention on Human Righ@H[E) and/or paragraph

339C of the Immigration Rules: on the grounds thatas not accepted that she
was either a Bajuni or from Somalia. Those decsmare notified by letter dated
10 May 2007.

Pursuant to those decisions the Home Office issisdd 25 May 2007 two
Notices of Immigration Decision. The first was hedd'Refusal of Leave to
Enter”, referred to the rejection of her asylum dmunan rights claims, and said
“I therefore refuse you leave to enter the Unitedgdom”. Rights of appeal were
notified, inter alia on the ground that “your remabfrom the United Kingdom as
a result of the decision would breach” the Unitedgdlom’s obligations under the
1951 Refugee Convention or MA’s rights under theHRC The second notice
was headed “Decision to Remove an lllegal Entratt’ and stated as follows:
“You have made an asylum and/or human rights cldine. Secretary of State has
decided to refuse your claim for asylum and/or hamghts for the reasons stated
in the attached letter” (presumably a referencthéoletter dated 10 May 2007).
This second notice also referred to her rightspydeal inter alia on the ground
referred to above. At the end of the notice, adath® rubric “Removal
Directions”, the following paragraph appeared:

“If you do not appeal, or you appeal and the appeahsuccessful, you must
leave the United Kingdom. If you do not leave vaarity, directions will be
given for your removal from the United Kingdom torfsalia.”

MA did appeal, and it is assumed that she appealletklevant decisions (the
actual paper-work is not before us), but that isabearly so. By an AIT decision
dated 20 July 2007 IJ Parkes dismissed her apieaiound that MA was of the
Bajuni clan, but said —

“Either the Appellant is a Kenyan Bajuni or sheaiSomalian Bajuni from
one of the islands who has lived for [m]any year&enya. | accept that the
Appellant is a Bajuni but | do not accept that ghé&om Somalia...For the
reasons given | do not accept that the Appellafrbie Somalia.”



On that basis, 1IJ Parkes dismissed both her asyach her human rights
(humanitarian protection) appeals. 1J Parkes platoinsidered that the one fell
with the other. Indeed he only mentioned the rdfastice dated 10 May 2007,
and there is no sign that he was asked to considgrramifications of the
decisions dated 25 May 2007.

MA then sought and obtained reconsideration ofdéermination of IJ Parkes.
The grounds in support of her reconsideration appbn raised the issue that as a
lone female with a young child her article 3 (hunmayhts) appeal ought to have
been independently considered and allowed andatifilow from the rejection of
her asylum appeal: since it was now accepted tiatvas from the minority clan
Bajuni, she would be at risk on return to Somalia.

By a first stage reconsideration determination di&® January 2008 S1J Allen
upheld the determination of 1J Parkes as containmgrror of law but reaching
findings of fact to which he was entitled to cometbe evidence before him. SIJ
Allen concluded:

“...he did not accept that the appellant is a SomaBajuni. As Mr Smart
[the HOPO] pointed out, in the light of that findinthe fact that the
Immigration Judge thought that the appellant isspuBi and most likely from
Kenya, does not place her at risk on return to $iansance the Secretary of
State will have to rethink removal in the light tfe Immigration Judge’s
conclusions.”

It is not entirely clear how the argument proceedefbre S1J Allen with relation
to the decision of 25 May 2007 to remove MA, noa&ky what kind, if any, of
assurance was given on behalf of the Secretaryaté &bout not returning her to
Somalia, but at least SIJ Allen began with a refeeeto that decision in his first
paragraph.

On this appeal, Mr Manjit Gill QC who appeared foe first time on behalf of

MA, has taken two principal grounds (and has abaeda third ground relating
to burden of proof). The first ground is that IYKes (and therefore SIJ Allen in
turn) had erred in law in assessing MA’s natiogaii that he had given

inadequate reasons and/or had come to an irratiooatlusion. The second
ground is that MA was entitled to a clear decisibat return of her to Somalia
would have been in breach of her human rights hatl Il Parkes and S1J Allen
ought not to have rested content with the knowleithge the Secretary of State
would now have to think again about removing he8domnalia. The first ground is



relatively straightforward (and we did not needctl on Mr Jonathan Auburn
who appeared for the Secretary of State); but #oersed ground raised intricate
guestions about the status under the Nationalitynigration and Asylum Act

2002 of a decision to remove which proposed a metue possibly unsafe country
albeit not the country from which an appellant ltadhe and not the country to
which the Secretary of State now intended to rentbeeappellant in the light of
the AIT appeal determination. This was despite fé that it was common

ground that the decision to remove did not amoninéinoval directions.

The facts relating to ground one and MA'’s natiotyali

7. MA'’s account of her life and her flight to this eduy was as follows. She was
born in Koyama in Somalia in 1980 and was of thguBiaminority clan. Her
father was a fisherman. Her mother had disappeabesh the 2004 Boxing Day
tsunami reached Somalia. She accepted that shemnvedsicated and “have never
attended a school”. Ever since 1991, when civil wagan in Somalia, the
majority clan which she referred to as the Madar@usually referred to as the
Darood) had oppressed her family and her clan9821arge numbers of her clan
left Koyama for a United Nations displaced persoamp (in Kenya), but her
family stayed behind because her mother was thatime. They would often be
raided by Madarood soldiers. One day the soldiershed their house and she
suffered burns; and her father was taken away ahdreturned two weeks later
on the verge of death (but he survived). Her fathas forced to fish for the
Madarood without payment. In 1998 the UN camp wased and everybody
returned, but this made things worse as they brofagiud and money with them
and thus attracted more attention from the Madardodhat year the Madarood
came to their house again and raped her and hérem@&he became pregnant but
miscarried after three months. In 2002 the Madarostdrned and stole her
father’s and brother’s two boats. In 2004 they metd again and she was raped
for the second time, and her brother died of higries. As a result of that second
rape she gave birth to her daughter in 2005.

8. In 2006 things got still worse: the Madarood platht@ set up camp in their area
and so tried to drive the Bajuni out by looting amitiaging, raping women and
kidnapping young boys to turn into soldiers. Hethéa said that “enough was
enough” and that she needed to escape with herhtlaugde was helped to
contact an agent. He had to sell “another boagiay him, but she did not know
how much he paid. All this took time. She left Kayaon 11 March 2007, first by
boat for Kismayo on the mainland, and then by louaddis Ababa. She arrived
with the agent by plane in the UK on 13 March 208fe did not claim asylum at
the airport because she was under the controechgient, and she was put in a car
and taken to Liverpool. Apparently she was in thefor more than 4 hours.



10.

11.

At her original screening interview she said tHa svas able to speak Kaswahili
and Kabajuni, but not Somali, nor English which sh&l she neither spoke nor
understood. The interview was conducted in Kabajouot at a certain point she
was answering questions in English, and it wastputer that her English was
quite good, and she was warned about answerinqigligh. Unfortunately, we
have not been provided with the record of her stngginterview which was
before both 1J Parkes and SIJ Allen. In her seasitidess statement she was to
say that she was taught some English “when | wasgbby her mother; and that
the agent had also told her “quick words”, suchwagn people ask “Are you
OK?”, to reply “Yes”.

At her main Asylum Interview Record, which is inrdaundle, the interpreter used
mainly Kabajuni, but had also conversed with MAKiaswabhili. This took place
on 2 May 2007, the day after her first witnessestant is dated. In answer to a
guestion as to how her father had raised the mfwresending her to the UK if he
had had to give away his fish without being paidtfeem, she said that he was
only forced to do that once (when arrested) ant ibahad “two boats and sold
them”. She had previously referred in her witngasesnent to one boat. She was
twice asked about Bajuni customs. Question 48 Wasy customs and practices
associated with the Bajuni clan?” She replied: “Ylesre are, during weddings
there’s a town of Sorijo where we slaughter a cowha same time we celebrate
during the birthday of the prophet Mohammed”. Sheswnable to explain the
reference to Mohammed’s birthday. Question 108 disk&re there any other
daily practices that are specific to Bajuni clashie replied: “Maybe celebrations
of when we swim in the sea at the beginning ofyibar. New year celebrations.
Also during a wedding there are dances called thesipe. There is a dance
called the Chakacha. There is also another dartsd ddsando where we play
with Machetes to show their strength.” The refeeetw the Chakacha was held
against her as it is a Kenyan dance. She was d&keanany clan members there
were overall in the Bajuni clan, and she said “®@0 think but | am not sure”.
That may on the objective evidence be an accutatersent. She was able to
state the Bajuni sub-clans and other minority clam€Koyama. She could name
the leaders of the Bajuni and some of the othepritinclans.

IJ Parkes, who heard MA give evidence, rejectedclam to have been a Bajuni
from Somalia rather than from Kenya on the groutit® her knowledge of

English (and, but less importantly, her completek laf knowledge of Somali)

were against her, that while her knowledge of Bagustoms was very limited

she mentioned a characteristically Kenyan dancéeasg a native (Somali)

Bajuni custom, that her account of her father®ueses was inconsistent with his
ability to finance her flight to the UK, and thagrhgeneral credibility was also
damaged by other considerations such as the citenges in which she had
come to this country and claimed asylum. In eféedd in sum he found her not to
be credible, save only that he accepted that slseavizgajuni.



12. 1J Parkes expressed these findings in the folloywasgsages:

“10. On the subject of languages the Appellant kpew Somalian. In the
Danish and Dutch report of 2000 it was indicateat ih would be expected
that all Bajuni would know at least some Somalidowever in the Danish
report of January 2004 that issue was treatedessadogmatic fashion and it
was stated that those from Kismayo would be mdeelylito speak it than
those from the islands.

11. The fact that the Appellant is able to undexdtsome English, even to the
extent of being able to answer questions in it,ams odd feature. Her

suggestion in giving evidence that she was taugimesEnglish by the Agent

does not, in my view answer the question as to $ieevcan do so.

12...1t is impossible for the Appellant to have pidkep [from the agent]
more than one or two basic words of English andhesoability to speak it
enough to answer any questions (and the fact tteaswered questions is
not disputed) has to indicate a far greater exmothan she has admitted.

13. On the Appellant’s account she is uneducatedligad all her life on a
small island off the coast of Somalia. There ishimg in the reports that |
have mentioned that suggest that a person in itiiatisn would be expected
to know any English. A more likely explanation Isat the Appellant has
spent time in Kenya and mixed with English speakers

14. The Kenyan connection is reinforced by the Alppé describing a

Kenyan dance, the Chakacha, when giving detailsitaBajuni customs. The
objective material does not bear out the Appeltadgscription of this dance
as a Bajuni custom and | believe that she has etead it in Kenya and not
on the island of Koyoma. Other traits of Bajuni touss were not

mentioned...

16. The objective material and both of the repoeferred to make it clear
that the Bajuni have suffered particularly badlyeothe years. Many have
had to give up their traditional role of fishingtiwimany homes being looted
and fishing vessels being taken away. Some retsrhaee set up again but
their circumstances are constrained and pay 50&teaf revenue to the clans
that occupy their land.

17. 1 do not believe that the Appellant’s fatherub be able to raise
sufficient funds to pay the Appellant’s agent féedring her to the UK by
the sale of two wooden boats. The Appellant's dpg8on of their
circumstances in the island is at odds with thedit@mms described in the
2004 Report and further undermines the Appellacreslibility.

18...1 note that the Appellant did not claim asylumttze airport and was
driven a considerable distance to claim asylunelielve that such a journey
would have been undertaken to disguise the plaaette Appellant flew

from and make tracing her journey correspondingfycdlt.



19. The evidence does not make a clear assessmethie cAppellant’s
background easy. The fact that she was able toggegraphical descriptions
of the Bajuni areas and appears to speak a faiuahwd Bajuni indicates that
she is a Bajuni. Against the claim to be from Soma& the fact that she
speaks no Somalian (but living in an island thiess surprising), does speak
some English and described a Kenyan dance as aiRajstom.

20. Either the Appellant is a Kenyan Bajuni or gha Somalian Bajuni from

one of the islands who has lived for [m]any year&enya. On the evidence
available | accept that the Appellant is a Bajumi bdo not accept that she is
from Somalia. Her lack of Somali is an indicatortlodit but more important is
her ability to speak some English and her use ohyde customs in

describing Bajuni culture. There were other siguaifit cultural practices

mentioned in the objective literature that the Afge did not mention in any

of the accounts she gave.

21. This is underlined by the fact that while sbeld give some geographical
descriptions of the geography of the area in S@natiere the clan live her
description of life there and her father’s actegtiwas inconsistent with the
objective material and could not have been givenohg who had lived

there.”

13.  On reconsideration, SIJ Allen upheld these findiagsg could find no material
error of law. He reasoned as follows. First, abl#gs use of English, he said

“15...bearing in mind that the appellant said thae shd not speak or
understand English, and that English could not hexmected to have been
spoken on Koyoma, | consider that the Immigratiodge was entitled to
have concerns about this factor. Clearly it couwdt lme a determinative issue,
but equally clearly it was a relevant matter tcetako account.”

As for the description of the Chakacha as a Bagustom, he said —

“16...it is in fact, on the objective evidence, a Kan dance. It is also
relevant to bear in mind, as the Immigration Judgk that there were other
significant cultural practices mentioned in theeadlbjve evidence that she did
not refer to in any of the accounts that she ga&lee.rightly attached little

weight to the fact that she does not speak Sonraleghe evidence shows
that living on an island made this less surprising.

14.  As for her account of how her father had managdohémce her escape by selling
his fishing boat (or boats), SIJ Allen wrote addafs:



15.

16.

“17. The Immigration Judge, at paragraph 16, noiedproblems the Bajuni
have experienced over the years, including thatynteave had to give up
their traditional role of fishing, with many homéeging looted and fishing
vessels being taken away...[or] they paid half oirthevenue to the clans
who occupied their lands. It was with referencehie evidence that he went
on to say that he did not believe that the appedidather would be able to
raise sufficient funds to pay for the agent’'s fé@sring her to the United
Kingdom by the sale of two wooden boats. This, ddreas the reasoning
behind his conclusion that the appellant’'s desompof their circumstances
on the island was at odds with the conditions dlesdrin the 2004 report and
had further undermined her credibility...”

As for MA’s account of coming to this country, heds

“18. He also went on to take into account the latkredibility, as he saw it
to be, of the appellant’s claim not to have knowratairline she travelled on
or the details of the flight...”

SI1J Allen concluded as follows:

“19. In my view the Immigration Judge came to cosans which he was
entitled to come to on the evidence before him.dienot attach excessive
weight to the issue of the appellant’s ability,césarly was the case, to speak
some English, bearing in mind on the one handnbaEnglish is spoken on
the islands or no evidence was given that Englisls spoken and that her
exposure to the agent teaching her some Englishglarvery limited period
did not adequately explain that...”

On this appeal, Mr Gill sought to submit that IJrkea’ determination was
inadequately reasoned and irrational, and thaAB&h’s acceptance of it as being
free of error of law was equally flawed. In my juxgnt, however, these
submissions lacked any weight and essentially veereattempt to reargue the
facts. | bear fully it mind that the fact-finder stuapproach such asylum and
human rights claims with anxious scrutiny, takimgl ficcount of differences in
culture and avoiding scepticism based on a meretyastic perspective of what
might seem improbable. | also understand that is d@hea of the law this court
will want to see that such anxious scrutiny is isightly demonstrated by the
reasoning of the tribunal. Nevertheless, it is vesllablished that the complaints
on which the first ground of this appeal is basedmely lack of adequate
reasoning and irrationality, are closely circumsed. Inadequate reasoning as a
ground of appeal really requires this court to bke &0 say that it is impossible to



17.

18.

19.

understand why the tribunal has reached its detisand irrationality or
perversity requires this court to be able to say the decision is one to which no
tribunal could sensibly come.

In this case, however, those tests are very fan foeing met. In invoking them,
Mr Gill concentrated on two aspects of the AlIT'adings and reasoning: first
MA'’s use of English, and secondly, the criticisnatttMA lacked knowledge of
Bajuni culture.

As for MA’s use of English, Mr Gill submitted thdhe tribunal had paid
insufficient attention to various possible baseggested in the evidence for her
ability to speak it. Thus he referred us to a pgessa MA’s first witness statement
where she spoke of attending a religious schoohadrassah, albeit solely in the
context of an occasion when she was set upon it bf99Madarood soldiers on
her way home and threatened with being burned afiwhe returned to the
madrassah. She said she was “very young” wherh#fppened. In the light of her
date of birth, she would have been about 10 yeltslo her second withess
statement she referred to a “religious group” nathean a school or madrassah.
However, she never at any point ascribed her ugengfish to being taught it at
religious school, and it might seem an unlikelycgldor learning it. She agreed in
her second witness statement that she had “netemdatd a school whilst in
Somalia”. Next, Mr Gill referred us to another pags in her second witness
statement where MA ascribed her English originadyher mother who had
“taught my little English when | was young”. Howeyé& would appear from 1J
Parkes’ determination that in her oral evidenceuser of English was confined to
the teaching of the agent during her journey, amel made no mention of her
mother. Thirdly, Mr Gill suggested that MA mightueapicked up her English
from clan members who had returned in 1998 fromUNedisplacement camp in
Kenya after it had been closed. However, MA newaribed her English to this
source. It cannot be right to speculate on suclsipdiies when MA has not
herself ascribed to them her use of English. Injuagment, there is no lacuna of
reasoning or finding in this aspect of the tribtmdeterminations.

Mr Gill submitted that the AIT had placed excessweight on this matter of
English use. | do not consider that this is sowé#s clearly a relevant and
important factor, for both 13 Parkes and SIJ Alleat each spoke of it in balanced
and measured terms as one factor among others. [ITHRarkes said that it was
“an odd feature” and “Against the claim”, and as“smlicator” more important
than the fact that she spoke no Somali. SIJ Aled &Clearly it could not be a
determinative issue, but equally clearly it wasetevant factor to take into
account”. Its weight was for the tribunal.



20.

21.

Under this heading of language, Mr Gill also cormpd about reference to MA’s
inability to speak any Somali. | do not think tregbmission was justified. IJ
Parkes referred carefully to what various repodad to say about the speaking of
Somali among the Bajuni. One report suggestedath&ajuni would speak some
Somali, another that it was more prevalent amorgy Blajuni of the Somali
mainland than on the islands. Mr Gill showed us memort which said that the
island-based populations tended not to be ablpgaksSomali due to their “social
isolation from the mainland”. 1J Parkes said that inability to speak Somali was
“Against the claim...(but living on an island thisless surprising)”. He also said
that her lack of Somali was an indicator but thet hise of English was “more
important”. SIJ Allen commented: “He rightly attachlittle weight to the fact
that she does not speak Somali since the eviddmees that living on an island
made this less surprising”. In my judgment, it Ilsac that 1J Parkes attached
some, but little real weight, to the lack of Som&aiiKS (Minority Clans — Bajuni
— ability to speak Kibajuni) Somalia C{2004] UKIAT 00271 at paras 32 and 34
the objective evidence is described as followsislteported [in a CIPU report]
relying on information from Bajuni elders that mo&ajuni also speak
Somali...The information recorded [in the 2004 Danisimnish, Norwegian and
British Fact Finding Mission to Nairobi] comes froBakari Abdulla Bakari a
representative of the Bajuni refugee community airbbi. He said that 50% of
the Bajuni could speak Somali but the vast majodtythese were from the
mainland rather than the islands. The island basgdlation tended not to speak
Somali due to their social isolation from the mamd”. Perhaps the objective
evidence is equivocal. | find no error of law here.

Secondly, as to MA’s knowledge of Bajuni culturelasther aspects of 1J Parkes’
assessment of her credibility, it was plainly hightlevant that she mentioned a
dance, the Chakacha, which on the objective evilemas characteristically
Kenyan rather than Bajuni or Somali, especiallyegithe likelihood that she had
learned her English in Kenya rather than from thgen& as she claimed. This
reference understandably severely undermined thefee other details of Bajuni
culture on which MA relied. In this context Mr Gglggested that when |1J Parkes
said, at the end of his para 14, that “Other traitBajuni customs were not
mentioned”, he had overlooked the other mattere (gbove in answer to
guestions 48 and 108 of her interview) of whick bBad spoken. However, this is
a most unlikely reading. IJ Parkes specificallyerefd to the Chakacha in the
context of MA’s “giving details about Bajuni custetn He could not have
overlooked the answers. When he went on to say“#ter traits of Bajuni
customs were not mentioned”, he was clearly thigpkofi other customs which
were established on the objective evidence. Thisoidirmed where 1J Parkes
reverts to the matter of the Chakacha in his p@rar2l says: “but more important
is...her use of Kenyan customs in describing Bajurtuce. There are other
significant cultural practices mentioned in theeabijve material that the appellant
did not mention in any of the accounts that sheejaMr Gill complained that
these other matters were not expressly identifietl:l do not consider that that is
a valid complaint when it is not denied that sudheo significant cultural
practices exist and we have not been given thectibgematerial in our bundles.
However, we have been provided wKls (Minority Clans — Bajuni — ability to
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23.

speak Kibajuni) Somalia C(2004] UKIAT 00271 from which it is possible to
see references to Bajuni culture and customs asgff. This certainly supports
what IJ Parkes said.

Finally, Mr Gill submitted that 1J Parkes provided content for his comment that
MA'’s description of her and her father’s life in aya “was inconsistent with
the objective material”. In my judgment, howevel] 3llen was right when he
explained this comment by saying that it was aregfee to the difficulty in
crediting that the father would be able to raise ithoney necessary for sending
MA and the agent to the United Kingdom and payhgdgent for his services out
of the sale of two wooden (unpowered) boats, gtherbackground of looting and
impoverishment which prevailed in Komaya on theechye evidence (and on
MA’s own basic account). | would further remarktthize tribunals postulated the
sale of two boats, but MA’s original witness staggrnspoke of only a single boat.
The next day, when pressed in her interview onsihigect of how her father
raised the necessary money, she spoke of two boats.

For these reasons, | consider that there was wo efdaw in IJ Parkes’ original
determination, nor in the reconsideration detertionaof SI1J Allen, and | would
therefore reject MA'’s first ground of appeal. Inup her second ground.

Ground two: should the AIT have allowed MA’s humghts appeal?

24,

25.

MA claimed that to return her to Somalia, as a lammenan accepted to be of the
minority Bajuni clan with a young child, would habeen in breach of at least
article 3 of the ECHR. Mr Gill submitted that thdTAshould have gone on to
determine that claim independently of her asyluainei even assuming that MA
was a Bajuni from Kenya and not Somalia, it woultvdr been contrary to her
human rights to be returned to Somalia.

As | have indicated above, there is no sign inddkes’ determination that any
independent consideration was given to MA’s humights claim, which was
considered to have failed together with her asytlaim. He simply concluded —

“23. For the reasons given | do not accept thathgellant is from Somalia.
There is no evidence to support her claim to beneed of international
protection on the basis of asylum o[r] Humanitariarotection. There is
nothing in the papers that raises a claim undeE®ER independently.”



26.

27.

28.

29.

That last sentence may, perhaps, have been acatitagg time.

On reconsideration, however, it does appear to haes at least submitted that
MA’s human rights claim ought to be considered petedently. SIJ Allen
concluded, however (see under para 5 above) tlkealvah not “at risk on return to
Somalia since the Secretary of State will haveetbink removal in the light of
the immigration Judge’s conclusions.”

The submissions under this second ground have m@n Hdeveloped by Mr Gill
into a sophisticated case in reliance on or disistgng previous jurisprudence: to
the effect that MA was entitled to have her humigits appeal independently
adjudicated, and that as such her appeal ouglave succeeded before the AT,
so that (presumably, but there was some lack daiftglaere) all the various
decisions of the Secretary of State ought to haenkguashed, or at least the
decision to remove ought to have been quashedittats unsatisfactory for MA
to be left merely to rely on the “rethinking” ofdlSecretary of State; that there
was a danger that any future removal directionslevawt amount to a new
“immigration decision” for the purposes of enabledurther appeal under section
82 of the Nationality, Immigration and Asylum Ad@ (the “2002 Act”) so that
MA might in future be left to the mere possibiliey a claim in judicial review;
and that in any event in the meantime while ther&@acy of State made up her
mind it was unfair for MA to be left here in a foraf “limbo”, at risk of being
forced into a status both of deprivation and oédeh of the criminal law.

As for the position of a lone Bajuni woman returiedSomalia, Mr Gill, while
accepting that the matter would have to be remittethe AIT, could point to
decisions such asS (Somalia CGand NM and others (Lone women — Ashraf)
Somalia CG[2005] UKIAT 00076 to the effect that lone women afminority
clan would be at risk. | am prepared to assume thet is so, or at any rate
strongly arguably so.

The Secretary of State’s case, in the submissidbmdr AAuburn, is simpler. It is
essentially that a decision to remove is not timeesas removal directions; that for
the purpose of a decision to remove a proposedtgoahreturn is mentioned in
the decision notice so as to facilitate an appgahb applicant for asylum, but it
is not part of the decision itself; in the presease, as in other cases where the
national origins of the applicant are disputed, Slmeretary of State tends to take
the applicant’s country of origin and return atda@lue, even though disputed in
the proceedings, so that if the applicant failartake good his or her case the
proposed country of return drops away, leaving3keretary of State to rethink
the matter of future removal directions; and tlmathis case, in the light of the
AIT’s findings the Secretary of State can and dagsure the court that there is no
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31.

32.

intention to remove MA to Somalia. In the circunmstes, the question of her
safety in Somalia is entirely moot, and 1J Parked &IJ Allen were entitled and
correct to dismiss her appeal.

These submissions need to be understood in thé difjlsome jurisprudence
relating both to the 2002 Act and to its predecedbe Immigration and Asylum
Act 1999 (the “1999 Act”).

| start with Regina (Kariharan) v. Secretary of State for themt¢oDepartment
[2002] EWCA Civ 1102, [2003] QB 933 Kariharan®). The issue there arose out
of the fact that the applicant’s substantive asylappeal rights had been
exhausted before the 1999 Act came into effectrémoval directions had been
given after that date. The question was whethdrase65(1) of the 1999 Act gave
a right of appeal on human rights grounds in retato the removal directions in
such circumstances. This court held that it did¢eisection 65(1) gave a right of
appeal from removal directions whether free-stagdin consequent on some
earlier refusal of leave. Section 65(1) was in drteams:

“A person who alleges that an authority has, inngany decision under the
Immigration Acts relating to that person’s entitksmh to enter or remain in
the United Kingdom, acted in breach of his humahts may appeal to an
adjudicator against that decision...”

This court gave to the language “any decision...idatto that person’s
entitlement to enter or remain” a broad interprematrather than the narrower
interpretation espoused by the Secretary of State.

It was in the course of his judgment in that cds® Sedley LJ made certain
comments which Mr Gill relies on here, thus —

“38. The Secretary of State seeks to meet thisgtgament that the narrower
interpretation would create a jejune right of appbs reminding us that in
practice, wherever he considers it merited, he galerate a right of appeal
under section 65(1) by issuing a fresh decisiothemapplicant’s immigration
status. This in my judgment does not make thingsebeit makes them
worse. As Lord Shaw of Dumferline iBcott v. Scotf1913] AC 417, 477
classically pointed out, “To remit the maintenaméeconstitutional rights to
the region of judicial discretion is to shift theuhdations of freedom from the
rock to the sand.” Much the same is true of adrraiive discretion. The
difference is, of course, that administrative désion is subject to control by
judicial review. But this only increases the anomalherent in the Home
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Secretary’s case. He accepts that, if his readiraglopted, judicial review of
a decision to remove will lie on human rights grdsinagainst both the
Secretary of State and the immigration officer byue of sections 6 and 7 of
the Human Rights Act 1998. What possible legis&atpolicy could this
represent? The one-stop policy?”

Sedley LJ went on (in para 39) to give a graphiangxe of the much greater
security which a simple and unilaterally invokedhti of appeal from removal
directions gave to a party on the eve of removdhalight of some last-minute
danger.

The problem of the asylum applicant whose origirerevdisputed next arose
under the 1999 Act iMY (Disputed Somali nationality) Somalifz004] UKIAT
00174 which became known in this court on appe3wsif v. Secretary of State
for the Home Departmerf2005] EWCA Civ 1554. In that case the appellant
claimed asylum on the basis that he was a Somidina of the Bajuni clan. The
Secretary of State refused his application, orgtbend that he was not a Somali.
In the refusal letter the Secretary of State said:

“Directions will be given for your removal to Sorraahs this is the country of
which you claim to be a national. This has beeredsmiely in order to enable
you to appeal to an Adjudicator...If you appeal...ame $pecial Adjudicator
also concludes that you are not Somali, we wilkseeestablish your true
nationality.”

Subsequently a “Notice of refusal of leave to erdaéier refusal of asylum”
contained the following paragraph:

‘REMOVAL DIRECTIONS

| have given/propose to give directions for youmowal by a scheduled
service at a time and date to be notified to (Cifherritory) SOMALIA.”

The adjudicator found that the appellant was n8bmali and therefore rejected
both his asylum and human rights appeals, but coad:

“That is not to say that | believe the appellardigt be returned to Somalia.
Such a course would be quite wrong as he is natiarmal of that country, the
more so bearing in mind the evidence relating éodbnditions there.”
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Mr Gill, appearing in that case for the appellantsif, submitted to the IAT that
his appeal should therefore be allowed, seeingthigabecretary of State could not
lawfully give removal directions for Somalia ungeragraph 8(1)(c) of Schedule
2 to the Immigration Act 1971. The IAT rejectedttsabmission on the ground
that removal directions under Schedule 2 had notbgen given. As for his
human rights appeal, the possibility of breachruit arise since the Secretary of
State had made it plain in the refusal letter thatquestion of where he would be
returned would be reconsidered once his true nalitgrhad been established.

This court agreed with that analysis. Latham Ld:sai

“20...Although the notice made specific referencéRemoval Directions”, it
did so ambiguously, in that the two alternativesamely “I have
given/propose to give directions...” remained unresol But taken together
with the letter it seems to me to be clear thatSkeretary of State was not
intending to give directions at that stage, but wasnding to revisit the
matter in the light of the results of any appedlisTis consistent with the fact
that the right of appeal was identified in the oetas a right under Section
69(1) of the 1999 Act, namely an appeal againstdibasion to refuse the
appellant leave to enter...”

Latham LJ went on in para 21 to accept that se@ki) gave a right of appeal
against removal directions as such (“even thoughexpressly, because such
directions clearly relate to the right of the wobkel immigrant to remain”). But

that was not as yet in issue. He continued —

“22. In one sense that resolves the appeal...As tituial held, the clear

statement of intent by the respondent to recongltematter in the light of

any findings made on the appellant’s appeal, meéatitno question arose, or
arises now, as to whether any decision has beer madth is capable of

affecting his human rights so as to entitle hinappeal under section 65(1) of
the 1999 Act.”

Having said that he was uneasy about a furtheresigg of the IAT that it would

be an abuse of process for Yusuf to say that hddnmriill-treated (if returned to
Somalia) as a non-Somali, Latham LJ returned tgthiet of decision in that case
at para 26:

“The fact that his claim to be a Somali was rejeatas in itself sufficient to
determine the issues in this appeal...the appellaa $imply failed to
establish his status as a refugee...which preventedoh the facts of this
case, and in the absence of directions that heefewved to Somalia which
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could have been the subject of an appeal undeoseg®(1) of the 1999 Act,
from establishing any case under the European Quiove..The issue might
have to be revisited in relation to any appeal teo challenge to removal
directions once given. But for my part | do not sioler that it would be right
to pre-empt that issue.”

Pill and Arden LJJ agreed with Latham LJ.

The next case | refer t&KF (Removal directions and statelessness) [2Z005]
UKIAT 00109 was decided under the 2002 Act and eomed a Kurd who had
been born in Iran in 1972, captured with the rédtie family by invading Iraqi
forces and taken to Irag in 1976, and now, follayihe fall of Saddam Hussein,
claimed asylum in the United Kingdom on the bas#é he feared persecution as a
Kurd in Irag. There was no dispute about his bintran or his being taken to
Irag, but events such as these caused disputezhakty issues between the two
countries. KF said he was no longer a citizen ai land objected to his removal
there. He appealed against a notice of decisiochwgainst the rubric “Removal
Directions” stated “Directions will be given for yo removal from the United
Kingdom to Iran”.

The IAT decision was given by its President, OugsdlieHe rejected the notion
that these were removal directions at all: the graah in the notice was “simply
the statement of the country of proposed removauired by the Notice
Regulations” (at para 52; see regulation 5(1)(b)thed Immigration (Notices)
Regulations 2003 which requires the notice to &sthie country or territory to
which it is proposed to remove the person”). Thatimis common ground in the
present appeal, where a similar paragraph appgatisei notice of decision to
remove, but referring to Somalia.

In KF however the adjudicator had allowed the applicaappeal on the sole
ground that these were removal directions whichew@iot in accordance with
law” because they did not come within any of thevisions of Schedule 2 to the
1971 Immigration Act. Otherwise, the adjudicatorulbhave rejected the asylum
appeal. The Secretary of State appealed to the B€cessfully, so that the
applicant’s appeal was remitted to an adjudicatocdnsider (as | understand it)
whether return of KF to Iran would have breachdtiegithe refugee or human
rights conventions.

Along the way, Ouseley J held that the requiremeftSchedule 2 were not
relevant to the appeal (para 64) and that the munest any return to Iraq was also
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irrelevant, since it had not been specified in timtice (paras 70 to 76). The
guestions which the tribunal considered, draftedtoofown motion to assist the
analysis, are set out at para 36.

Mr Gill relies on this IAT decision, however, adicating that under the 2002
Act, as distinct from the 1999 Act, a decision be guestion of breach of either
convention in relation to return to the proposedntoy of return was absolutely
necessary. He refers in particular to the followiagsages:

“63. The country specified in the Notice is not eral for the determination
of whether or not the Claimant is a refugee...If @arolnt cannot establish
that he is a refugee, that question [under Artid2sor 33 of the Refugee
Convention] does not arisstY (Somalia)*

64. The country specified is obviously critical tbe ground of appeal,
consequent upon removability being established, rdraoval would breach
either Convention. It is the country of removal ahis capable of giving rise
to the breach rather than removal in the abstrébe purpose of the
specification of the country is to focus on thesmouences of removal...

65. If removal to the country specified would inwela breach of either
Convention, the appeal would be allowed. It coutd Ine dismissed on the
basis that removal would be unlawful to that copbcause of the 1971 Act,
would not therefore take place and so there woeldd risk. Circumstances
change any way. If the Secretary of State wereetode that he could remove
the Claimant to another country, he would have g¢su¢ a fresh and
appealable decision. Following the allowing of @ygpeal against his first
decision...

68. The statutory structure is intended to givellafactual merits appeal in
relation to risk on return to the country propoded removal. It is not
intended to give an appeal in relation to the fastintry proposed and to
provide for a review challenge only in relation #ny subsequently
proposed...

69. We prefer this analysis to the possible altereacanvassed in paragraph
53 of MY (Somalia)*o the effect that fresh removal directions foriffedent
country might not give rise to a fresh appeal bould lead only to Judicial
Review.”

In my judgment, however, this is not as useful to®ll as he would submit. In
the first place, the IAT decision KF precedes this court’s decisionYusuf(MY

(Somalia)*on appeal). Secondly, the problenKiR was a different one, for there
the IAT had made no decision on the substantiveeappt all, having been
wrongly diverted from it by thinking that it wasaleng with removal directions as
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such and by considering that Schedule 2 to the 2&Tivas relevant. No part of

schedule 2 is relevant in the present case. Thitbdly Secretary of State was not
willing to abandon his proposal to remove KF tanirtherefore the actual point of

decision inYusufor in the present case did not arise.

Perhaps closer, however, to that last point (b#iegone that arises in the present
case, albeit not against the background oMNe(Somalia)*/Yusustyle of refusal
letter with its express recognition of more thane goossibility in terms of
subsequent removal directions) is the followingspge from later in th&F
determination:

“78. The remaining possibility is that the Notice@ecision should refer to
countries in the alternative, perhaps with the omrawhy set out in the
accompanying letter. In this case the Notice migive said that the Secretary
of State intended to return the Claimant to Irahibthat were to involve the
breach of either Convention, he intended to retim to Irag. The appeal
could then be allowed if neither country were atable because of the
Conventions and dismissed if either was. The datisvould make clear
whether removal to one country alone would invateebreach of Convention
rights.

79. Again this course has something to commend practical terms; but we
do not regard it as the correct solution withoutcmdurther consideration.
The appeal determination has to be clear as wiisequences. Even if there
were no difficulty in saying that the appeal wasndissed because removal in
consequence of the Secretary of State’s decisiandamze to the safe country
rather than to the unsafe one, the Notice of Degisvould have to be read
with that determination in order for its consequento be understood. We
think that the Secretary of State Decision Notibeuwd be clear as to its
consequence when enforcement comes, it should tberstnod simply with
the knowledge that the appeal against it has b#ewesl or dismissed and
should not require the determination of the appmmaly to be with it or
understood properly before the consequences foClhienant are clear. We
think that the statutory framework reflects ournypsenal view on this.

80. It follows from what we have said that the Metof Decision should refer
only to one country. If the appeal is allowed theg Secretary of State thinks
that removal to another country would be within @@nventions, he can take
a fresh appealable decision. If the appeal is disadi and the country of the
proposed removal falls outside the Schedules amsbval cannot therefore
take place, the Secretary of State cannot issueva&ndirections for another
country without necessarily generating a fresh algide immigration
decision.

81. Here, Iraq does not fall for consideration upthre remittal for
reconsideration...
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82. This is different from the position MY (Somalia)* where the Notice
and accompanying letter were seen as containingoastage decision that
removal should be to Somalia, but not if he werean@omali national; see
paragraphs 47 to 52.

83. We are not intending to preclude more thanammtry being referred to,

were that necessary, in those circumstances wlettenris via a transit

country where that country nevertheless has to riiered. That sequence
gives rise to different problems from the questdralternative or contingent
countries of proposed removal.”

That passage was not relied on by Mr Gill. It isdes that theMY
(Somalia)*/Yusufstyle decision letter/notice would not fall foul tfe IAT's
provisional view that alternative removal direcsoshould not be specified (save
possibly in transit situations). Presumably Yhesuftype approach is referred to as
proposing a “contingent” destination rather thateraltive destinations. In my
judgment this passage is not of assistance to MrfGi it appears to contemplate
that theMY (Somalia)*/Yusufesult could be achieved even under the 2002 Act.
There is no suggestion that the 2002 Act regimfemdiffor these purposes from
the 1999 Act so as to require a different solutioot available in MY
(Somalia)*/Yusuf

We were also referred tGH v. Secretary of State for the Home Department
[2005] EWCA Civ 1182, [2006] INLR 26. That concedna Kurd from Irag who
had lived in the Kurdish Autonomous Area (“KAA”).eclaimed asylum in the
United Kingdom on the ground that the KAA was uesfafr him because of the
risk of persecution at the hands of both Islamaugs and a rival secular Kurdish
group. In 2003, following the end of Saddam Hussenegime in Iraq, the
Secretary of State decided that it was safe fortGlketurn to the KAA. On his
appeal from that decision, the issue arose as &ihe&h a particular route for his
return to the KAA (viz via Baghdad) raised a riskigh might breach either the
refugee or human rights conventions. This issuelved itself into a question of
the width of section 84(1)(g) of the 2002 Act whadlows a right of appeal on the
ground:

“(g) that the removal of the appellant from the tddi Kingdom in

conseqguence of the immigration decision would dreéhe United Kingdom'’s
obligations under the Refugee Convention or wogdiblawful under section
6 of the Human Rights Act as being incompatiblehwihe appellant’s
Convention rights.”

The case for the Secretary of State was that se8d¢l)(g) should be given a
narrow construction as being concerned solely whth question of removal in



principle and not with the route of return or treeerangements whether they
have been identified or not. The case for the d@pelGH however was that
section 84(1)(g) should be read more broadly s @&nhcompass particular route
or travel arrangements: method of return was aggmat part of removal. This
court held that GH's appeal failed, albeit it admptan analysis which lay
somewhat between the competing submissions. Thieatrfactor however was
that removal directionper se were not, under the 2002 Act, an appealable
immigration decisionGH therefore confirmed at court of appeal level whneg t
IAT (Ouseley J) irKF had also decided. Lord Justice Scott Baker said —

“39. In my judgmentKariharan has to be read as a decision on the true
construction of section 65(1) of the 1999 Act. Tiféerence between section
65(1) of the 1999 Act and section 82(1) of the 208& is that an
‘immigration decision’, that is the decision giviagight to appeal, is defined
in section 82(2) as covering some 12 different $ypé decision not one of
which is removal directions. Section 65(1) is deglwith a very specific
situation.

40. For Mr Cox to succeed he has to persuade tine gt the argument in
Kariharan has survived the change in the legislation andabethat removal
directions are not listed in section 82(2). In mggment he has failed to do
so. Indeed it was suggested that the change inatheemoving ‘removal
directions’ from within the definition of ‘immigrain decision’ may well
have been precipitated bBariharan...

45. In my judgment the fact that the 2002 Act daes include ‘removal
directions’ within the description of ‘immigratiodecision’ against which
there is a right of appeal is determinative of iBarent's wish that there
should be no free-standing right of appeal agaiestoval directions. This
seems to me to be entirely consistent with thereew streamline the
appellate process in immigration and asylum case$ prevent repeat
applications. That, however, leaves open the quest jurisdiction in cases
where removal directions are given as part of, rereatirely incidental to, an
immigration decision that is itself appealed asirfglwithin section 84(1)(Qg).
Also there may be circumstances where the Secrefé@tate adopts a routine
procedure for removal and return so that the methwodoute of return is
implicit within the decision to remove. There woulbviously be advantages
in such cases for all issues, including any arisingof the proposed route or
method of removal, to be dealt with at one andstdree time.

46. In my view the appellate tribunal’s jurisdictiattaches to an immigration
decision as defined in section 82(2) of the 2002. At order to found an
appeal an appellant would have to challenge onmare of the decisions
specified in subsection (a) to (k). If the Secretaf State chose to give
removal directions at the same time as and linkedor example the refusal
of leave to enter the United Kingdom (which is nas, | understand it his
ordinary practice at the present time) then it semnme that commonsense
dictates that both should be considered at the appeal. That would be
entirely in keeping with the policy of the legistat. It also accords with the
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approach of the Court iKariharan. Furthermore, | regard the wording of
section 84(1)(g) as wide enough to permit this.

47. What | do not think the present legislationnpigs is an appeal against
entirely freestanding removal directions as wouddtire case when they are
made separately on a later occasion. In such cstames the remedy for
unlawful directions would be judicial review. It isowever, unnecessary for
present purposes to decide the extent of the tiltginjurisdiction in
circumstances where removal directions are givematand the same time as
an appealable immigration decision or where tien established route of
return which it is known will be used.

48. The present appeal in my judgment fails becaaseemoval directions
have been set. The question whether, when theytreees could be a breach
of the United Kingdom’s international obligatiorsswholly academic. What
directions the Secretary of State eventually dexite give, if any, are a
matter for him. If when he gives directions it isntended that they are
unlawful because they breach the United Kingdomfsrnational obligations
the remedy would be judicial review. There is nghtiof appeal under the
2002 Act.”

The last authority to which we were referred foegh purposes waiM v.
Secretary of State for the Home Departm@®06] EWCA Civ 1402. JM had
come to this country as a visitor from Liberia, wehis daughter and her
daughter, his grandchild, lived. He claimed asylhere on the ground of the
dangerous political situation in Liberia. He alstied on family life (article 8 of
the ECHR) in the United Kingdom. A preliminary pbarose as to whether, in the
absence of removal directions, where the only datiappealed against was a
refusal to vary JM’s leave, which of itself did rentail any removal, the human
rights claim did not (as yet) arise for decisidre article 8 point was simply being
marked up to protect JM’s interests for the futurbe AIT on reconsideration
decided that in such circumstances the human rais was not justiciable. On
appeal to this court, both parties agreed thatAhe was wrong not to have
determined the human rights claim and both padssed for the appeal to be
allowed on that point. In those circumstances ¢bisrt asked for the assistance of
an amicus curiae. The issue became whether thegratimn decision in question
could be brought within the language of section1®4) on the basis that its
wording “removal...in consequence of the immigratecision” applied. This
court decided that it could. Among the reasoningctvtted to that result was the
following passage in Waller LJ’s judgment, upon ethMr Gill relied:

“17. There is, as it seems to me, a consideratiopublic policy which

illuminates the construction of the subsection. the Secretary of State
submits by Miss Grey of counsel, once a personpealpagainst a refusal to
vary his leave is dismissed, he must leave theddrifingdom. If he does not,
he commits a criminal offence (Immigration Act 198&ction 24(1)(b); the
2002 Act, section 11). His entitlement to state dfiéns also affected. If
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another employs him, that other is guilty of a @i(Asylum and Immigration
Act 1996, section 8). On the AIT’s view of the ques, namely that the
human rights issue is not justiciable on a varrataf leave appeal, the
unsuccessful appellant in such a case, if he hpstential article 8 claim
which would so to speak come alive on his remosalely faces a very
unsatisfactory choice. Either he leaves the UnkKedydom, as the criminal
law says he must, or he remains until removal toes are given,
anticipating that at that stage he will be ablevémtilate his human rights
claim before the AIT.

18. It seems to me to be wrong in principle thatphice of getting before an
independent tribunal, for a judicial decision olwman rights claim should
be the commission of a criminal offence and othesoaiated legal
prohibitions.”

Mr Gill submitted that a similar “limbo” would applto MA in this case if the
result of her appeal were that it was dismissedenstie awaited an indeterminate
time for the Secretary of State to “rethink” herspion. The right and proper
solution was to say that her return to Somalia wdue in breach of article 3
ECHR and that therefore her appeal against thesidaecio remove her should be
allowed. Mr Auburn submitted, however, that what ®ecretary of State did in
such circumstances was to regularise the applE@asition in the meantime by a
grant of temporary admission

In my judgment these authorities lead to the follmwconclusions relating to the
present appeal. (i) The notices of decision in ttdase do not include removal
directions. (ii) The notice of decision to remoweh{ch | assume is among the
matters appealed from) is an immigration decisimng a right of appeal under
section 84(1)(g) but does not contain, either esglyeor inherently, any removal
directions. (iii) The reference to removal direosaowards the end of that notice
is only an indication of a “proposed” country ofmeval pursuant to regulation
5(1)(b) of the 2003 Regulations. (iv) Thus the m®gd to remove MA to Somalia
was a proposal not a decision. The decision wasrntmve, and the proposal was
to remove to Somalia. The purpose of the requirérobthe Regulations that the
country to which it is proposed to return an apglicshould be stated in the notice
of decision to remove is no doubt, as Mr Auburnmitted, to enable the
applicant to test the validity of the proposal tbe purposes of the applicant’s
appeal under either convention.

(v) A particular problem arises for the Secretairgtate (and for the applicant) in
cases where there is a dispute about origins aonadity which might affect not

only of course the merits of the applicant’s case dlso the question of which
country any return would be to. It is not known witmg Secretary of State no
longer gives an indication of the contingent natoiréis or her proposed country
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of return, as occurred in théusufletter (but not in the/usufnotice of decision).
We asked Mr Auburn that question, but he was ndé @b give a reason.
However, there is nothing in the jurisprudence tmgest that a contingent
proposal could not be stated in the notice of deeito remove (that would appear
to be the right place for it) and Ouseley Kia seems expressly to have accepted
that such a contingent proposal would be satisfact@as used inMY
(Somalia)*(Yusuj, despite his provisional view that alternativeogosed
countries of return should not be stated. (As figems, the 2003 regulations were
subsequently amended by the Immigration Notices §Adment) Regulations
2006 so as to permit the stating of alternativgppsed countries of return in one
decision notice). In my judgment, where the Secyetaf State proposes a
destination in which she does not believe (becdusgresents the applicant’s and
not the Department’s case), it would be bettertdatesthe matter contingently, as
in MY Somalia*/ YusufThat would also be more transparent, even thouggel
that a proposed destination is not necessarilypimee as an intended destination.
In my judgment, such a notice would be consistetit the Regulations.

(vi) Since the country of return specified in thetice of decision to return is only
a proposal, there appears to be nothing to prethenBSecretary of State stating
that, in the light of the factual findings made thy tribunal, he or she no longer
intends to remove the applicant to that countrymitedly, where this is said in
the course of an applicant’s appeal rather thahemotice of decision itself, that
is somewhat different from the gloss that was qudruthe Secretary of State’s
notice of decision to remove NMusufwhere Latham LJ was able to say that “no
guestion arose, or arises now, as to whether acigide has been made which is
capable of affecting his human rights”. However, laag as the matter is
addressed with the required degree of formality iarrécorded in the order made
by tribunal or court, | see no reason why an issheh was only ever raised as a
matter of a proposal and has become academic ligtiteof findings made, needs
to be addressed on entirely academic assumptidwespdsitions irYusufand here
are essentially similar. The only reason why ther&ary of State here proposed
Somalia, when it was obvious from the reasons défusal letter that MA’s case
that she was a Bajuni and from Somalia was rejelotethe Secretary of State,
was because that was MA’s case, which needed teedied, and because the
Secretary of State could not be sure where MA wa@®s f

(vii) As Mr Gill has pointed out and relied uporgction 86 of the 2002 Act
provides as follows:

“(1) This section applies on an appeal under se@Rg(1)...

(2) The Tribunal must determine —
(a) any matter raised as a ground of appeal (whetheot by virtue
of section 85(1)), and
(b) any matter which section 85(1) requires itdosider.
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(3) The Tribunal must allow the appeal in so fitdhinks that —
(a) a decision against which the appeal is browght treated as
being brought was not in accordance with the lancldiding
immigration rules)...”

He therefore submitted that the human rights isguereturn to Somalienustbe
determined and the appeal allowed (and the decwmiashed) if the decision was
not in accordance with law because of breach of $/Miman rights on return to
Somalia. In my judgment, however, such statutonglege does not force the
tribunal to render an academic decision on a mattéch has become moot. If in
such circumstances (and assuming in MA’s favout thex return to Somalia
would be a breach of at least article 3) the cbastto decide whether the decision
to remove is lawful or not, when the Secretary tHt& formally states that she
does not intend to remove MA to Somalia and thesequences of such a
proposal become academic and moot, it seems tohateitt must be right to
uphold the decision to remove and leave for therréutany new question of
removal to a different destination for the time wheoccurs and in the light of
circumstances then prevailing: at any rate provithede are sufficient safeguards
for the applicant in the meantime. The alternat¥/proceeding to address a moot
issue and, if that issue is decided in the applisdavour, of allowing the appeal
and quashing the decision to remove would seemettorbe unrealistic: when the
fact is that the applicant has no right to remain.

(viii) 1 address the matter of sufficient formalitggarding the matter of removal
to Somalia, because | agree with what Ouseley isakKkF at para 79. If MA’s
appeal is to be dismissed on the basis of the tegref State’s assurance, which
| regard as being in the nature of an undertaking/fzat in the United States is
called a stipulation, then that should be recoiiddtie tribunal’s or court’s order.
There can then be no doubt, on the face of therpofi¢he basis on which it was
made. It amounts to a withdrawal of the proposeaoral to Somalia. It seems to
me that good sense must allow the statute to pesnuh a withdrawal in the
circumstances of disputed origins as found in ¢hmse.

(ix) What then is to happen if and when, after tezhink, the Secretary of State
makes a further proposal for removal or perhapsg®ds directly to removal
directions? | assume for these purposes that, €nteely free-standing removal
directions are not an immigration decision under 2002 Act, therefore, as was
provisionally decided iGH, such removal directions can only be attacked by
judicial review and not by statutory appeal. Thetywever, was where a proposed
destination had been adjudicated and only routeeithod were in issue. Even so,

| am inclined to think, although it does not hawebe here decided and it has not
been really addressed in argument, that, wherenéirely new destination is
proposed, Ouseley J’s solutionKir may be right and that in such circumstances
there is a fresh immigration decision giving a nmgyit of appeal. The issue of a
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decision to remove on the basis of a proposed rahtovsome new country will
never have been determined.

(x) As for Mr Gill's “limbo” argument, | would obsee: (a) that on the basis that
MA comes from Kenya and would be able to returnmghshe would be able to
leave voluntarily and on that basis run no riskeihg put into criminal or welfare
difficulties here; (b) that her situation arised otiher own false claim to Somali
nationality; (c) that the Secretary of State iseabl deal with this difficulty in the
way Mr Auburn suggested is her practice, namelygnting MA temporary
admission.

Conclusion

56.

S7.

58.

In sum, in my judgment SIJ Allen was right to sdatf in the light of the
tribunal’s finding about MA’s origins, now confirrdeby the Secretary of State’s
undertaking or stipulation that she has no intentd returning MA to Somalia,
the Secretary of State’s decisions that MA hasigbt to enter and should be
removed must stand, and MA’s human rights appsaked as her asylum appeal,
were rightly dismissed. It follows that her appgathis court must be dismissed
in turn.

Lord Justice Wilson :
| agree.
Lord JusticeLaws:

| also agree.



