Neutral Citation Number: [2009] EWCA Civ 630
Case Nos: C5/2008/0667 and C5/2008/0819
IN THE SUPREME COURT OF JUDICATURE
COURT OF APPEAL (CIVIL DIVISION)
ON APPEAL FROM THE ASYLUM AND IMMIGRATION TRIBUNAL

Roval Courts of Justice
Strand, London, WC2A 2LL
Date: 26/06/2009

Before :
LORD JUSTICE LAWS
LORD JUSTICE HOOPER
and
LORD JUSTICE STANLEY BURNTON

Between
EN (Serbia) Appellant
-and -

The Secretary of State for the Home Department Rpondent

and between
The Secretary of State for the Home Department Appellant
-and -
KC (South Africa) Respondent

(Transcript of the Handed Down Judgment of
WordWave International Limited
A Merrill Communications Company
165 Fleet Street, London EC4A 2DY
Tel No: 020 7404 1400, Fax No: 020 7404 1424
Official Shorthand Writers to the Court)

Manijit Gill QC andBasharat Ali (instructed byAman Solicitors-Advocate$ for EN
Tim Eicke andAlan Payne (instructed byhe Treasury Solicitor) for theSecretary of State
in EN (Serbia)

Tim Eicke, John-Paul WaiteandAlan Payne(instructed bythe Treasury Solicitor) for the
Secretary of Statein KC (South Africa).

Raza HussainandKathryn Cronin (instructed byMessrs Wesley Gryk)or KC

Hearing dates: 16, 17 and 18 March 2009

Judgment
Lord Justice Stanley Burnton:
Introduction
1. These appeals, and KC'’s application for permisdimrappeal, have been heard

together because they raise points of some impmetas to the effect of section 72 of
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4.

the Nationality, Immigration and Asylum Act 2002datie statutory instrument made
under it. The section creates presumptions thagoper convicted of offences and
sentenced to a term of imprisonment of at lease&s/have committed particularly
serious offences and are a danger to the commftanityre purposes of Article 33(2)
of the Geneva Refugee Convention (“the Conventiolm’)addition, the Nationality,
Immigration and Asylum Act 2002 (Specification o&rBcularly Serious Crimes)
Order 2004 (the 2004 Order”), made under sectiqd)({&), specifies a large number
of criminal offences as offences to which the pnegtions apply irrespective of the
sentence imposed by the court.

Within hours after the completion of oral submissiothe Court received a letter
from Mr Eicke, counsel for the Secretary of Staémclosing a copy of the
determination of the Asylum and Immigration Tribuma IH (s. 72 “Particularly
Serious Crime”) Eritrea[2009] UKAIT 00012, which had been promulgated on 9
March 2009 but published by the Tribunal on 18 Ma009, the last day of the
hearing before this Court. In that case the Trihuoansisting of Deputy President
Ockelton and Senior Immigration Judges Lane andokgrgonsidered and decided
most of the issues concerning section 72 and tlgellR&ons that are before us. Their
determination includes an extensive citation of hartties, which renders it
unnecessary for us to refer to all the authoritie=d to us bearing on the issues before
us. We invited, and received, the parties’ writebmissions oiH.

There are before the Court three appeals or apiplnsafor permission to appeal:

(@) EN’s appeal against the determination of Senior ignation Judge Batiste
promulgated on 21 January 2008.

(b)  The Secretary of State’s appeal against the detetian of the President of
the Tribunal, Hodge J, and Senior Immigration Judlgrelan dated 5 February
2008 in so far as they held that KC would be & akpersecution if he was
deported to South Africa.

(c) KC’s application for permission to cross-appealilagfathat determination,
which was heard on the basis that if permissiorevgeanted the appeal would
be determined on the submissions and material defloe court on the
application.

For convenience, | shall refer to both EN and KCtlas Appellants, it being
unnecessary for many purposes to distinguish betwesr submissions.

The provisions of the Refugee Convention and sectia’2

5.

In order to understand the issues in these appéassnecessary to set out certain
provisions of the Refugee Convention as well asehaf section 72, and in addition
Council Directive 2004/83/EC (“the Qualification Bctive”), implemented in this
country by the Refugee or Person in Need of Inteonal Protection (Qualification)
Regulations 2006 (“the Qualification Regulations”).

The principal provisions of the Refugee Conventibat are relevant are Articles
1A(2), 1C and 33:
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Article 1A: For the purposes of the present Comioer) the
term “refugee” shall apply to any person who:

(2) Owing to well-founded fear of being persecuted
reasons of race, religion, nationality, membersbip a
particular social group or political opinion, is tewle the
country of his nationality and is unable or, owitggsuch
fear, is unwilling to avail himself of the protemti of that
country; or who, not having a nationality and bemgside
the country of his former habitual residence agsult of
such events, is unable or, owing to such fearpwilling to
return to it.

Article 1C: This Convention shall cease to applhahy person
falling under the terms of section A if:

(5) He can no longer, because the circumstances in
connection with which he has been recognized afumee
have ceased to exist, continue to refuse to awaibélf of

the protection of the country of his nationality;..

Article 33 — Prohibition of expulsion or return€foulement’)

1. No Contracting State shall expel or return Qreér’) a
refugee in any manner whatsoever to the frontiétsratories
where his life or freedom would be threatened aroant of his
race, religion, nationality, membership of a patac social
group or political opinion.

2. The benefit of the present provision may notyéner, be
claimed by a refugee whom there are reasonablendsotor
regarding as a danger to the security of the cguntwhich he
is, or who, having been convicted by a final judgimef a
particularly serious crime, constitutes a danger tte
community of that country.

7. Section 72 of the 2002 Act, as amended by the dridiagdom Borders Act 2007, is
as follows.

72 Serious criminal

(1) This section applies for the purpose of thestaction and
application of Article 33(2) of the Refugee Convent
(exclusion from protection).

(2) A person shall be presumed to have been cawiby a
final judgment of a particularly serious crime aodconstitute
a danger to the community of the United Kingdorhdfis—
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(a) convicted in the United Kingdom of an offenaad

(b) sentenced to a period of imprisonment of astléeo
years.

(3) A person shall be presumed to have been cawiby a
final judgment of a particularly serious crime aodconstitute
a danger to the community of the United Kingdom if—

(@) he is convicted outside the United Kingdom of a
offence,

(b) he is sentenced to a period of imprisonmendtoeast
two years, and

(c) he could have been sentenced to a period of
imprisonment of at least two years had his conmicbeen a
conviction in the United Kingdom of a similar offan

(4) A person shall be presumed to have been cawiby a
final judgment of a particularly serious crime aodconstitute
a danger to the community of the United Kingdom if—

(a) he is convicted of an offence specified by orofethe
Secretary of State, or

(b) he is convicted outside the United Kingdom of a
offence and the Secretary of State certifies th&is opinion
the offence is similar to an offence specified Iogep under
paragraph (a).

(5) An order under subsection (4)—
(a) must be made by statutory instrument, and

(b) shall be subject to annulment in pursuancerefalution
of either House of Parliament.

(6) A presumption under subsection (2), (3) ortf¥ a person
constitutes a danger to the community is rebuttddylethat
person.

(7) A presumption under subsection (2), (3) or déps not
apply while an appeal against conviction or sergenc

(a) is pending, or

(b) could be brought (disregarding the possibibtyappeal
out of time with leave).

(8) Section 34(1) of the Anti-terrorism, Crime afdcurity Act
2001 (c. 24) (no need to consider gravity of feathveat of
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persecution) applies for the purpose of considevihgther a
presumption mentioned in subsection (6) has bdauttesd as it
applies for the purpose of considering whetherchetB3(2) of
the Refugee Convention applies.

(9) Subsection (10) applies where—

(a) a person appeals under section 82, 83 or 1@diAct

or under section 2 of the Special Immigration Appea
Commission Act 1997 (c. 68) wholly or partly on teund
that to remove him from or to require him to leabve
United Kingdom would breach the United Kingdom’s
obligations under the Refugee Convention, and

(b) the Secretary of State issues a certificatet tha
presumptions under subsection (2), (3) or (4) applyhe
person (subject to rebuttal).

(10) The Tribunal or Commission hearing the appeal—

(&) must begin substantive deliberation on the alppy
considering the certificate, and

(b) if in agreement that presumptions under submedR),
(3) or (4) apply (having given the appellant an apgnity
for rebuttal) must dismiss the appeal in so fait aslies on
the ground specified in subsection (9)(a).

(11) For the purposes of this section—

(a) ‘the Refugee Convention’ means the Conventiating
to the Status of Refugees done at Geneva on 28t 981
and its Protocol, and

(b) a reference to a person who is sentenced wriadpof
imprisonment of at least two years—

() does not include a reference to a persom wh
receives a suspended sentence (unless a court
subsequently orders that the sentence or any péart o

is to take effect)

(ia) does not include a reference to a person who i
sentenced to a period of imprisonment of at least t
years only by virtue of being sentenced to con$esut
sentences which amount in aggregate to more than tw

years,

(if) includes a reference to a person who is serad
to detention, or ordered or directed to be detaimed
an institution other than a prison (including, in
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particular, a hospital or an institution for young
offenders), and

(iii) includes a reference to a person who is seced
to imprisonment or detention, or ordered or dirédte
be detained, for an indeterminate period (provithed
it may last for two years).

The insertions made by the 2007 Act are underlined.

8. The purpose of the Qualification Directive “on mmmim standards for the
qualification and status of third country nationaisstateless persons as refugees or as
persons who otherwise need international proteaiwhthe content of the protection
granted” is “to lay down minimum standards for #pgalification of third country
nationals or stateless persons as refugees or @m®ngewho otherwise need
international protection and the content of thetgmtbon granted”: see Article 1.
Article 2 contains a number of definitions. “Refefeas defined in effectively the
same terms as in Article 1A(2) of the Refugee Catiga. “Refugee status” means
“the recognition by a Member State of a third coymiational or a stateless person as
a refugee”. For immediate purposes, it is sufficienrefer to paragraphs 4 to 6 of
Article 14 of the Qualification Directive:

4. Member States may revoke, end or refuse to rahew
status granted to a refugee by a governmental,
administrative, judicial or quasi-judicial body whe

(a) there are reasonable grounds for regardingdmim
her as a danger to the security of the Member $tate
which he or she is present;

(b) he or she, having been convicted by a final
judgement of a particularly serious crime, congtua
danger to the community of that Member State.

5. In situations described in paragraph 4, Memb@teS
may decide not to grant status to a refugee, wheoh a
decision has not yet been taken.

6. Persons to whom paragraphs 4 or 5 apply ardeshtd
rights set out in or similar to those set out irides 3, 4,
16, 22, 31 and 32 and 33 of the Geneva Conventisn far
as they are present in the Member State.

9. It can be seen that the requirements set out iicl&rt4.4(a) and (b) are identical to
those of Article 33 of the Convention. As to théerences in paragraph 6, Article 3 of
the Convention requires it to be applied withowcdmination as to race, religion or
country of origin; Article 4 requires freedom ofigion; Article 16 access to courts;
Article 22 confers a right to education; and AricBl prohibits penalisation on
account of illegal entry or presence when comingeally from the country of
persecution. Article 32, headed “Expulsion”, pratalexpulsion of a refugee lawfully
in the territory of a Member State save on growfdsational security or public order.
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EN: the facts in outline and the Tribunal proceedimgs

10.

11.

12.

13.

14.

15.

EN is a national of Serbia. He claimed asylum d$hatter arriving in the United
Kingdom on 15 January 2002. The Secretary of Stefiesed his application for
asylum by letter dated 5 March 2002, but granted Bxceptional Leave to Remain
(ELR) until his 18" birthday (4 September 2005). EN appealed agaiistdecision
to an Adjudicator who allowed the appeal “under tBeneva Convention”.
Thereafter, on 13 March 2003 the Secretary of Sjedated him Indefinite Leave to
Remain (ILR).

In 2002, EN was convicted of motoring offences and2005 he was convicted of
placing an advertisement relating to prostitutianai public phone box. Neither of
these convictions resulted in a custodial senteHosvever, on 17 August 2006 he
was convicted of three counts of burglary and ament of being in possession of an
offensive weapon. On 11 October 2006 he was sesdietocthree concurrent terms of
12 months’ detention in a young offender’s insitnf and a concurrent term of 2
months for the offence relating to possession obfensive weapon. The sentencing
Judge did not make a recommendation for deportation

By letter dated 22 December 2006 the Secretaryait $iotified EN that, on account
of his convictions, consideration was being giveréporting him under section 3(5)
(a) of the Immigration Act 1971 (“the 1971 Act”)ei, on the ground that she deemed
his deportation to be conducive to the public gdadan undated letter EN provided
his reasons for resisting his proposed deportaBgrietter dated 16 January 2007 the
Secretary of State notified EN that, having congdehis representations, she had
nevertheless decided to make a deportation ordenstghim on the grounds that by
reason of his criminal convictions it was condudi@ehe public good for him to be
deported. On 18 January 2007 EN exercised histetgtright of appeal under section
82 of the Nationality, Immigration and Asylum AQ@2 (“the 2002 Act”).

By letter dated 14 February 2007, entitled “Appiica of Article 33(2) to a
Recognised Refugee”, the Secretary of State infdrEe that it had been decided (i)
to issue a certificate under section 72(9) of th@2Act against him and (ii) that he
was not considered to be entitled to Humanitariaridetion under paragraph 339D of
the Immigration Rules.

EN'’s statutory appeal was first heard by the Alfrfligration Judge Lester and Mrs
Holt) on 2July 2007. The Tribunal took into account the peatence reports and the
sentencing remarks of the Crown Court Judge whodwexmented that the crimes
were serious; they concluded that the evidence dstraied that, since EN’s grant of
asylum, there had been a considerable improvemethiei situation of his country of
nationality, and that EN no longer faced a redt o§ persecution or of inhuman or
degrading treatment contrary to Article 3 of therdpiean Convention on Human
Rights, or an infringement of his rights under &lgi8 if returned to Serbia; and they
dismissed the appeal.

On 24 July 2007 EN sought reconsideration of th& f\letermination. He raised 5
discrete grounds of appeal; none of which soughthtalenge the construction or
validity of section 72 of the 2002 Act. On 3 Octob2007 the AIT (Senior
Immigration Judge Waumsley) ordered reconsideratimited to challenging the
issue of whether the Tribunal had materially erredaw in concluding that he had
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16.

17.

18.

been convicted of “a particularly serious crime”e khter alia refused to order
reconsideration in relation to the finding by thrégmal AIT that the appellant would
not be at risk of ill-treatment contrary to ArticBe ECHR on the basis that it was
“without merit”.

The reconsideration hearing took place on 16 Jgnu008 before Senior
Immigration Judge Batiste. In his decision promtddaon 21 January 2008, he held
that the AIT had not made a material error of |&s is the decision currently under
challenge. In reaching his decision SIJ Batiste:

(@) refused EN’s renewed application for permissiorativance the grounds in
relation to which he had been previously refusathpsion;

(b) rejected his grounds of appeal on the basis that:

(1) EN had been convicted of a crime specified in tlee2004 Order as a
particularly serious crime for the purposes of @di33(2) of the
Convention; and

(i) any error in the consideration of the issue of ukfment was
immaterial given the AIT’s conclusion that EN didtriace a real risk
of persecution on return to Serbia.

EN sought leave to appeal to the Court of Appealrag the determination of Senior
Immigration Judge Batiste. On 13 March 2008 théodmal refused EN leave. EN
renewed his application to the Court of Appeal ba following grounds, among
others:

(@ S. 72 of the 2002 Act igltra vires section 2 of the Asylum and Immigration
Appeals Act 1993.

(b)  The AIT erred in relation to its construction ofaficularly serious crime”
under section 72 of the 2002 Act because the Appelhad not been
sentenced to a sentence of imprisonment of twosyaamore.

(c) The 2004 Order islltra vires its enabling section “because many of the
offences contained in that order are not partitykserious”.

By Order dated 30 June 2008 Buxton LJ granted ENhigsion to appeal on these
grounds so that issues surrounding the statutofinitiens of what amounts to

“particularly serious crime” for the purposes oftidle 33(2) could be explored, and
refused permission to appeal on the other grouadsal put forward.

KC: the facts in outline and the Tribunal proceedirgs

19.

KC is a national of South Africa. He was a memUdehe “Mandela United Football
Club” ("MUFC”) during the 1980s, a group who actesl bodyguards and servants to
Winnie Mandela. He alleges that, as a member oMbé&C, he was ordered by her
to take part in a number of atrocities against sogul informers and others of her
perceived opponents. He was a witness to the woi®murder of Stompie Moeketsi
(who had been suspected of being a police inforrmer31l December 1988 and was
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20.

21.

22.

23.

24,

25.

26.

27.

himself involved in Mr Moeketsi’'s kidnap. He alstates that Mrs Mandela played
a direct role in this murder, stabbing the victimtao occasions.

On 21 February 1989 KC was charged in South Afith the kidnap and assault of
Mr Moeketsi. Another member of the gang, Mr Riclsanal was charged with his
murder. On 24 September 1990 Mrs Mandela was adsl@tfendant to the charges
of kidnapping and assault.

On 8 February 1991 KC was taken by force and plate@dZambian jail. The South
African Truth and Reconciliation Commission (“th&C”) later (in 1997) found that
senior members of the African National Congressewesponsible for this. On 14
May 1991 Mrs Mandela was convicted of kidnap anthdpean accessory to the
assault of Mr Moeketsi. She was sentenced to siarsyeimprisonment. The
conviction for assault was quashed on appeal amdéehtence for kidnap reduced to a
suspended term of two years (and a fine).

KC was released from jail in Zambia on 15 Decemi®@93 and moved to Sierra
Leone under the protection of the UNHCR. He wasgacsed by it as a refugee, and
was thus a mandate refugee as defined in the Horffiee OAsylum Policy
Instructions. He arrived in the United Kingdom i@95 on a visitor visa secured
through the assistance of Emma Nicholson MP. Whiisthis country he was
interviewed by the South African police in relatimnMrs Mandela.

After spending four months in the United Kingdom Kfvelled to Guinea. He
returned to the United Kingdom in 1997 and was @@rELR until 13 November
1998. He briefly returned to South Africa in 1997 dive evidence against Mrs
Mandela before the TRC. On 20 September 1999 hegveated an extension of his
ELR until 12 July 2002. Before the expiry of thaave he applied for ILR. This was
refused and he was granted a further period ofyea€s ELR on 18 January 2004.

On 6 August 2003 KC was charged with wounding witient to do grievous bodily
harm. On 9 December 2003 he made another apphcétidLR. On 2 June 2004 he
was convicted of wounding with intent to do griesdaodily harm and sentenced to a
community punishment and rehabilitation order.

KC broke the terms of his community rehabilitationder. As a result, on 17
December 2004 he was re-sentenced for the offeh@eoonding with intent and

received a three year prison sentence. In addwior23 December 2004 he was
convicted by Croydon Magistrates’ Court of possmssof a bladed article and
sentenced to a concurrent term of two months iroprigent.

On 31 August 2006 KC applied for asylum. The Secyeiof State refused his
application for asylum on 5 March 2007 both onstgstantive merits and under
section 72(2) of the Nationality, Immigration andgyfum Act 2002. On 19 April
2007 the reasons for deportation letter was seenetbsing a notice of a decision to
make a deportation order.

KC appealed against those decisions. His appeal disamissed by the Tribunal
(Immigration Judge Braybrook and Mr Smith) in ietefmination promulgated on 26
May 2007. The Tribunal held that KC had not relittee presumption that he was a
danger to the community. It also held that he ditl Imve a well-founded fear of
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persecution or ill-treatment on return, and thaeefdid not qualify for either asylum
or humanitarian protection.

28. Reconsideration was ordered. At the first stagensideration it was decided that the
first Tribunal had made a material error of laweTdase proceeded to a second stage
reconsideration on all of the grounds put forwaydkiC. He challenged the finding
that he had committed a particularly serious crimg,did not expressly contend that
the statutory presumption in section 72(2) was ttebile, and he challenged the
finding that he had failed to rebut the presumptibat he was a danger to the
community. Given the seriousness of his crimes ipassible that the omission of a
challenge to the first of these findings was no¢ ¢ the apparent irrebuttability of
the presumption arising from a sentence of impnsem of 2 years or more, but |
suspect that that was the reason. He did not cdriteat section 72 was inconsistent
with the Convention.

29.  The Tribunal, consisting as mentioned above offttesident and Senior Immigration
Judge Jordan, dismissed the appeal in relatiomet&kefugee Convention, but allowed
the appeal pursuant to Article 3 of the Europeanv€ation. (They understandably
referred to the matter before them as an appehbuah technically it may have been
a reconsideration, but nothing turns on this.) Bhsis of the rejection of the asylum
appeal was, as | understand the determination, tthextSecretary of State had
established that the requirements of Article 33{@)l been met. The Tribunal also
found that he was excluded from humanitarian ptatecunder paragraph 339D of
the Immigration Rules because the Secretary ot 3iatl been entitled to be satisfied
that he constituted a danger to the community oth® security of the United
Kingdom, by reason of his offending.

30. The Secretary of State’s ground of appeal is thassessing whether deporting KC to
South Africa the Tribunal failed to consider thdfisiency of protection which he
would be afforded there, or at least failed to gadequate reasons for its decision as
to risk because their reasons did not adequatetiread that issue. KC seeks
permission to appeal against the failure of théodmal to determine his claim to
refugee status and against the findings made adaimson the basis of section 72,
and against the finding that he constituted a dangethe community or to the
security of the United Kingdom.

The requirements of Article 33(2) of the Refugee Gurention and of section 72: the
submissions of the parties

31. On behalf of the Appellants, it was submitted:

(@) The Refugee Convention has been incorporated imtgligh Law, albeit
informally.

(b)  Article 33(2) should be given a narrow constructioonsistent with its being
an exception to the general right of internatiopedtection created by the
Convention. It lays down two conditions to be dadt by the country of
refuge: a conviction for a particularly serious evifte and danger to the
community.
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32.

(c) The effect of the application of section 72 is &mit the country of refuge to
refoule (i.e., deport) a refugee. It does not dephim of refugee status. If,
therefore, the country of refuge is unable to depbe refugee, whether
because of other international obligations or avigion of its internal law or
because it is not practical to do so, his refugatis is unaffected.

(d) In the case of KC, he had a right to have his redugfatus recognised, and the
Tribunal had erred in failing to find that he waeéugee.

(e)  The Qualification Directive is directly enforceabty the individual under
English Law. It is howeveultra vires because it is inconsistent with the
requirements of the Convention in permitting a MemBtate not to grant
refugee status to a person who has been convidtedparticularly serious
crime and constitutes a danger to the communithaf Member State. This
provision, in Article 14(5) of the Directive, faite reflect the fact that Article
33 of the Convention is concerned only with refoudat and does not affect
the status of an individual as a refugee or histrig be recognised as such.

) Any presumption such as those in section 72(2)nmpatible with the
Convention and the Directive, even if rebuttablecduse it imposes a burden
of proof on the individual when those instrumergquire it to be satisfied by
the state.

()  Any irrebuttable presumption is incompatible withthp instruments since it
results in a deemed satisfaction of a Conventiganirement which has not in
fact been satisfied.

(h) If the submission referred to é) is not well founded but that &) is well
founded, and if section 72 provides for the presionpn subsection (2) as to
conviction of a particularly serious crime to beebuttable, in order to render
the section compatible it must be read down soocagpdrmit both that
presumption and that referred to in subsection t(6he rebutted by the
individual.

(1) The 2004 Order isltra vires because it renders crimes that cannot reasonably
be regarded as particularly serious, and is thezedatside the statutory power
conferred on the Secretary of State by subsectipproperly construed, and
also because it is incompatible with the Convenséind the Directive.

On behalf of the Secretary of State it was subuhitte

(@ The Refugee Convention has not been incorporateddnglish Law, save to
the qualified extent provided in section 2 of theylym and Immigration
Appeals Act 1993.

(b)  This Court cannot find that the Directive udira vires only the European
Court of Justice is competent so to find.

(c) The effective requirement for refoulement underiddet 33(2) is that the
individual constitutes a threat to the communifyhé does not, he cannot be
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(d)

(€)

(f)

(9)

(h)

()

refouled in breach of Article 33(1) even if he hlasen convicted of a
particularly serious crime.

Furthermore, the two requirements in Article 33@¥E connected: on its
proper construction, a conviction for a particylasérious crime gives rise to a
presumption that the offender constitutes a datggére community.

Presumptions such as those in section 72 are cdolgavith both the
Convention and the Directive, which say nothing wbthe procedure for
establishing whether their requirements are satlsh any particular case.

In these circumstances, section 72 is compatiltle moth the Convention and
the Directive. The individual is sufficiently prated by the fact that the
presumption normally arising from his conviction Bxpressly made
rebuttable.

She accepted, for the purposes of these appealshthrelevant provisions of
the Qualification Directive are directly effectiveand that section 72 is
therefore to be interpreted in conformity with thmerpretative obligation
described in judgments of the European Court ofickysand in particular
Case C-106/8%arleasing[1990] ECR 1-4135. It was however unnecessary to
have recourse to this principle, since the natarad ordinary meaning of
section 72 is compatible with the Directive.

Section 72 does not limit the jurisdiction of theblinal to find that a person is
a refugee.

However, neither the Convention nor the Directivanfers a right on an
individual to have his refugee status recognisedhd conditions for his
refoulement under Article 33(2) of the former andiédle 14.4(b) of the latter
are satisfied.

The requirements of Article 33(2) of the Refugee Gwention and of section 72: the

issues

33. It follows that the principal issues concerningtsst72 and the 2004 Order are:

(@)

(b)
(©)
(d)

€)
()

What are the requirements of Article 33(2) apadnfrthose imposed by
section 727?

What are the requirements of the Directive andRbgulations?
Can this Court consider whether the Directivaliga vires?

Are presumptions such as those imposed by secf(®) ¢ompatible with (i)
the Refugee Convention and (ii) the Qualificationebtive?

Has the Refugee Convention been incorporated inghigh Law?

Interpretation: on the true construction of sectidd, leaving aside the
application of theMarleasing principle, is the only presumption that is
rebuttable the second presumption in section 7Z{@nely that the person
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34.

35.

36.

constitutes a danger to the community of the Unikedgdom, or is the
presumption that he has committed a particularlyioge offence also
rebuttable?

(9) Is the Marleasing principle applicable to section 72, and if so wisithe
proper construction of the section?

(h) Is section 72, properly construed, compatible ixthe Refugee Convention
and (ii) the Qualification Directive?

(1) Is the 2004 Ordeultra viresin whole or in part?

Other issues arise as to the effect of the apphicadf Article 33(2) conformably with
English Law. In particular, what are the consegesnof the application of that
Article to a refugee or a person who seeks to begmised as a refugee in a case in
which he cannot be lawfully refouled? In the caka person recognised as a refugee,
does the satisfaction of the requirements of A#tB3(2) result in his ceasing to have
refugee status? Does a person claiming refugegssiatwhom it applies have a right
to have his status determined?

Mr Hussain submitted that the Qualification Dirgetis at least in part incompatible
with the Refugee Convention and is in consequarta vires We address that
submission and its consequences below.

The law resulting from my determination of thessuess must then be applied to the
individual cases of EN and KC.

The requirements of Article 33(2) of the Refugee Guwention: discussion

37.

38.

39.

40.

It is common ground that the Convention falls tariderpreted in accordance with the
provisions of the Vienna Convention on the Law oéaties. Its relevant provisions
are set out in the speech of Lord SteyRi(Adan and others) v Secretary of State for
the Home Departmer{001] 2 AC 477, 516. | would also respectfully ptdnis
summary at 516H to 517B.

Mr Eicke submitted that there is in effect only aequirement for the application of
Article 33(2). He said that the requirement of agotion for a particularly serious

crime is a threshold requirement, leading to tlespmption, rebuttable under the Act,
that a person is a danger to the community. Thect¥ie requirement, for the

purposes of Article 33(2), is that a person is @gga to the community.

| cannot accept this submission. In my judgmerig dear that Article 33(2) imposes
two requirements on a state wishing to refoulefagese in the circumstances referred
to in paragraph 1. his conviction by a final judgrmef a particularly serious crime
and his constituting a danger to the community. énber State that can show that a
person who has not been convicted of a particulselyous crime is nonetheless a
danger to the community cannot rely on Article 33(2

In Adan the House of Lords held that Article 1A(2) of theor@ention has an
autonomous meaning. Like the Tribunal lid at [72], | have no doubt that the
expression “particularly serious crime”, in an mmiaional treaty, similarly has an
autonomous meaning. This is not to mean, howekat what is a particularly serious
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41.

42.

crime must be the same in every member state, gad &am in agreement with the
Tribunal inIH on this. The criminal laws of member states varnhatVare crimes
under the laws of one member state are not crimderuhe laws of another. To take
a subject of topical interest, to assist a persotoinmit suicide is a crime under the
laws of some member states (including the Uniteaigdom) but not under the laws
of others. Abortion is a crime under the laws ahsanember states, but is permitted
under our law. Even more obviously, acts that wemminal when the Convention
was entered into are so no longer. Until the Albori\ct 1967 abortion was always a
crime in this country; the Act regulated the meHbitarmination of pregnancy;
homosexual acts between consenting adults werenaimntil the passing of the
Sexual Offences Act 1967. Similar considerationghapo assessing the seriousness
of crimes. We now regard some crimes, such asmguath by dangerous driving,
rape and sexual offences involving children, maggosisly than was the case 50
years ago. So | do not think that the crimes thatarticularly serious are a constant,
not varying from member state and not varying immeti Rather, the expression
“particularly serious crime” must be applied to wisaa crime under the domestic law
of the member state when the question of refoul¢meses.

The Appellants submitted that it is necessary terpret Article 33(2), narrowly and
restrictively. Their submission has the supportiapressive authority. Sir Elihu
Lauterpacht QC and Daniel Bethlehem QC state @ir thoint Opinion to the
UNHCR The Scope and Content of the Principle of Non-Refioent(2001, revised
2003):

186. This double qualification — particularly anerieus — is
consistent with the restrictive scope of the exoeptand
emphasises that refoulement may be contemplatesiigotr to
this provision only in the most exceptional of aimgcstances

191 ... Regarding the word “danger”, as with the national
security exception, this must be construed to nveap serious
danger. This requirement is not met simply by raasbthe
fact that the person concerned has been convicte@d o
particularly serious crime. An additional assesdmercalled
for which will hinge on an appreciation of issudégaxt such as
the nature and circumstances of the particularmogs crime
for which the individual was convicted, when then® in
guestion was committed, evidence of recidivism ikely
recidivism, etc.

In The Rights of Refugees under International (2005), Professor James Hathaway
stated:

the Refugee Convention accepts that in extremé an
genuinely exceptional cases, the usual considesatiof
humanity must yield to the critical security intei® of the
receiving state. Thus, if the demanding critefiddAd. 33(2)
are satisfied, an asylum state may, assuming tkeme other

Page 14



Judgment Approved by the court for handing down.

43.

44,

45.

option, remove a refugee convicted of a particylagrious
crime who poses a danger to the host communityfstysa-
even if the only option is to send the refugee i® dr her
country of origin.

In my judgment, these authorities, and in partictiee Lauterpacht and Bethlehem
Joint Opinion, add an unjustified gloss to Arti@8(2). To construe “danger” as
restricted to “very serious danger” is to add wotllst the Member States did not
include. It is to change the meaning of a negaliaettlement. IBrown v Stott

[2003] 1 AC 681, 703, Lord Bingham said, with refece to the European
Convention on Human Rights:

In interpreting the Convention, as any other freat is

generally to be assumed that the parties havedadithe terms
which they wished to include and on which they walée to

agree, omitting other terms which they did not wishnclude

or on which they were not able to agree. Thusqa4ar regard
must be had and reliance placed on the express tefrthe

Convention, which define the rights and freedomsctvtihe

contracting parties have undertaken to secure. @bes not
mean that nothing can be implied into the Conventidhe

language of the Convention is for the most pargesoeral that
some implication of terms is necessary, and the tzs of the
European court shows that the court has been gitbtnimply

terms into the Convention when it was judged negssr

plainly right to do so. But the process of imptioa is one to
be carried out with caution, if the risk is to besded that the
contracting parties may, by judicial interpretatidmecome
bound by obligations which they did not expresstgept and
might not have been willing to accept.

This passage was cited by Lord Brown of Eaton-whtkywood in his speech iR
(Hoxha) v Special Adjudicatq2005] UKHL 19 [2005] 1 WLR 1063 with reference
to the present Convention:

85 It is one thing to invite this House to constrtle

Convention as a living instrument generously anthelight of

its underlying humanitarian purposes; quite anotizemurge

your Lordships effectively to rewrite it so as teate a fresh
entitlement to refugee status based upon no maire historic
fear and present compelling reasons for non-retwith) no

need at all for any current fear of persecutioratMiould be to
distort entirely the language and structure oftéx and in my
judgment do a serious disservice to the cause wfahurights
generally.

These remarks apply with equal force here. Moredveee no need for any gloss on
the express words of Article 33(2). The words “gaiterly serious crime” are clear,

and themselves restrict drastically the offencewhach the Article applies. So far as
“danger to the community” is concerned, the dangast be real, but if a person is
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46.

47.

48.

49.

convicted of a particularly serious crime, and ¢hisra real risk of its repetition, he is
likely to constitute a danger to the community.

The Appellants submitted that Article 33(2) regsitlkat the danger to the community
must be causally connected to the particularlyosericrime of which the person has
been convicted. | would accept that normally thegds is demonstrated by proof of
the particularly serious offence and the risk sfrécurrence, or of the recurrence of a
similar offence. | would also accept that the wogdof Article 33(2) reflects that
expectation. But it does not expressly require wsabconnection, and | do not think
that one is to be implied. By way of example, Irahid see why a person who has been
convicted of a particularly serious offence of eiote and who the State can establish
is a significant drug dealer should not be liablegfouled under Article 33(2). In any
event, it seems to me that a disregard for the temonstrated by the conviction,
would be sufficient to establish a causal connecbetween the conviction and the
danger. If so, the suggested added requirementafisal connection has little if any
practical consequence.

| would add that | have no doubt that particuladyious crimes are not restricted to
offences against the person. Frauds, thefts amthadb against property, for example,
are capable of being particularly serious crimesmay drug offences, particularly
those involving class A drugs. In addition, matteush as frequent repetition or a
sophisticated system or the participation of a nemd$ offenders may aggravate the
seriousness of an offence.

Mr Eicke referred us to examples of the applicatbirticle 33(2) by other parties
to the Convention. It appears from the judgmenthef Federal Court of Appeal in
Nagalingam v The Minister of Citizenship and Imratgm [2008] FCA 153 at [70]
that the Canadian legislation provides that “sexioiminality” is sufficient to satisfy
the first requirement, and that it defines “serigusninality” as convictions relating
to “an offence under an Act of Parliament puniskaby a maximum term of
imprisonment of at least 10 years, or of an offamuger an Act of Parliament for which
a term of imprisonment of more than six months besn imposed”. The US Code
provides that conviction of an aggravated felomp¥bich a sentence of at least 5 years’
imprisonment has been imposed is considered to ¢@wenitted a particularly serious
crime. The Migration Act 1958 of Australia providist a particularly serious crime is
an offence involving violence against a personjsoa serious drug offence or one
involving serious damage to property or is an aféerelating to immigration detention
which if committed in Australia is punishable by gnsonment for life, or by
imprisonment for a fixed term of not less than 3&argeor by imprisonment for a
maximum term of not less than 3 years.

We were also referred to a survey of practice amitrey Member States of the
European Union, published by the European Legalvbidt on Asylum. In relation to
the definition of particularly serious crimes, iscloses little uniformity. In Austria
“According to jurisprudence a particularly seriocsme can be e.g. murder, rape,
child maltreatment, and similar crimes”. In the €lzdRkepublic “The criminal code
defines a particularly serious crime as one thetin® a punishment of imprisonment
with upper limit 8 years”. In Germany “Section B8P(Residence Act requires
somewhat more precisely that the person in quesiisnbeen sentenced to more than
three years’ imprisonment, on account of eithecrarte’, or a ‘particularly serious
offence’. ... As examples, murder, manslaughter, &uing, serious cases of rape,
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50.

51.

hostage-taking, malicious arson as well as othailaily serious crimes have been
mentioned in the jurisprudence”. In Italy, there*asspecific list of serious crimes
(such as murder, mafia affiliation, terrorism, impof guns, some sexual crimes,
some drug crimes)”.

These examples were cited in order to show thatsthtitory presumption that a
sentence of at least 2 years’ imprisonment relades particularly serious crime is
compatible with the Convention. | confess that Indd find them particularly helpful.
There is no uniform interpretation sufficient tdadish “a subsequent practice in the
application of the treaty which establishes thesagrent of the parties regarding its
interpretation” within the meaning of Article 313 (of the Vienna Convention. Nor,
for the reasons adumbrated in paragrdphabove, would | expect to see uniformity
of application. Moreover, without knowing more abdlie criminal legislation and
penal policy of the state concerned is it not giedio assess the relative seriousness
of an offence from its punishment.

I, therefore, would simply apply what | considerlte the plain and clear words of
Article 33(2) and the Directive, subject to any lggble mandatory statutory
provision.

Has the Refugee Convention been incorporated intortglish Law?

52.

53.

54.

However, the question before us is whether the €otion has a far greater status
under our law. The provisions of a statute thatlieen formally incorporated into our
law are law. The European Convention on Human Rjghtorporated by the Human
Rights Act 1998, is a good example of an incorpatadteaty. The provisions of the
treaty have the force of statute.

In this connection, the Appellants rely on judic@onouncements of the highest
authority. InSivakumaran v SSH[2988] AC 958, Lord Keith of Kinkel said at 990:

The United Kingdom having acceded to the Conventiad
Protocol, their provisions have for all practicairposes been
incorporated into United Kingdom law. Rules 16,argl 165 of
the Statement of Changes in Immigration Rules (19B3C.
169) (made under section 3(2) of the Immigratiort A871)
provide:

“16. Where a person is a refugee full account ibeo
taken of the provisions of the Convention and Rioltto
relating to the Status of Refugees (Cmd. 9171 and
Cmnd. 3906). Nothing in these rules is to be comestr

as requiring action contrary to the United Kingdem’
obligations under these instruments....”

Subsequently, the Asylum and Immigration Act 1998dm express reference to the
Convention. Sections 1 and 2 are as follows:

1. Interpretation

In this Act-
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“the 1971 Act” means the Immigration Act 1971;

“claim for asylum” means a claim made a by a person
(whether before or after the coming into force bfst
section) that it would be contrary to the Unitechgfdom’s
obligations under the Convention for him to be rgst
from, or required to leave, the United Kingdom; and

“the Convention” means the Convention relating he t
Status of Refugees done at Geneva on 28th July 4881
the Protocol of that Convention.

2. Primacy of Convention

Nothing in the immigration rules (within the meagiof the
1971 Act) shall lay down any practice which woukldontrary
to the Convention.

55.  This enactment led to the references to the Corweit the speeches R (European
Roma Rights Centre & Ors) v Immigration OfficerPaague Airport & Anor[2005]
2 AC 1. Lord Bingham of Cornhill said:

[7] Under rule 16 of the Statement of Changesnimigration
Rules (1983)(HC 169) it was formerly provided:

“Where a person is a refugee full account is tdaken of
the provisions of the Convention and Protocol netato the
Status of Refugees (Cmd 9171 and Cmnd 3906). Nwthin
these rules is to be construed as requiring actorrary to
the United Kingdom’s obligations under these inskeats

Despite this somewhat informal mode of incorporatlord
Keith of Kinkel, in R v Secretary of State for the Home
Department, Ex p Sivakumar§h988] AC 958, 990, observed
that the provisions of the Convention and Protdwd for all
practical purposes been incorporated into Unitetgom law.
But in 1993 steps were taken to strengthen the mafde
incorporation by providing in primary legislatiom, section 2
of the Asylum and Immigration Appeals Act 1993, dhed
“Primacy of Convention”, that “Nothing in the imnmagion
rules (within the meaning of the 1971 Act) shajl town any
practice which would be contrary to the Conventigeéfined
to mean the 1951 Convention and the Protocol].nBlahe
Rules cannot provide for asylum applications tdnaedled less
favourably to the applicant than the Conventiorunezs.

56. Lord Steyn said:
40. .... InR v Secretary of State for the Home Departmenfy Ex

SinghThe Times, 8 June, 1987, the Divisional Court hakt
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the Refugee Convention had “indirectly” been incogted

under English law. Later in the same yearRnv Secretary of
State for the Home Department, Ex p SivakumgrE988] AC

958, 990 Lord Keith of Kinkel observed that “The itéa

Kingdom having acceded to the Convention and Pabtdiceir

provisions have for all practical purposes beeroriperated
into United Kingdom law.” Lord Bridge of Harwich, otd

Templeman and Lord Griffiths agreed with the opmnad Lord

Keith. The difficulty is, however, that ImmigratioRules are
not law but merely instructions to immigration ors. By

themselveghey cannot effect an incorporation.

41 Against this background, Parliament decided takem
reference to the Refugee Convention in primaryslegon.
Parliament was informed that the new provision wabe “an
additional safeguard”: Hansard, Standing Committeel9
November 1992, col 151. Section 2 of the Asylum and
Immigration Appeals Act 1993 provides: “Nothing ihe
immigration rules (within the meaning of the 197tt)Ashall
lay down any practice which would be contrary tce th
Convention.” It is necessarily implicit in sectidh that no
administrative practice or procedure may be adoptbdth
would be contrary to the Convention. After all,wbuld be
bizarre to provide that formal immigration rules stuoe
consistent with the Convention but that informadgopted
practices need not be consistent with the Convenlibe reach
of section 2 of the 1993 Act is therefore compreinen

42 Parliament must be taken to have been aware, ictiega
the 1993 Act, that the courts had treated referennethe
immigration rules to the Refugee Convention asifeatly” or
“for practical purposes” incorporating it into dostie law:
Bennion, Statutory Interpretation 4th ed (2002), p 469. In the
context of the decisions of the Court of Appeal &fwlse of
Lords in 1987 Parliament must have intended that th
strengthened reference to the Refugee Conventigrimary
legislation would be treated by the courts as aonporation of
the Refugee Convention into domestic law. Moreouege
heading of section 2 is “Primacy of the ConventioRhis is a
relevant and significant pointer to the overridieifect of the
Convention in English lawkR v Montila[2004] 1 WLR 3141,
paras 31-37, per Lord Hope of Craighead. It is,tnfecourse,
that a convention may be incorporated more formdlly
scheduling it to an enactment, e g the Carriageawids by Sea
Act 1971 which enacted the Hague-Visby Rules. Betd is
no rule specifying the precise legislative method o
incorporation. It is also possible to incorporat&eaty in part,
e.g. the European Convention on Human Rights was
incorporated into our law without article 13: seenkbn Rights
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Act 1998. In my view it is clear that the Refugeen@ention
has been incorporated into our domestic law.

57. However, these statements wel®ter dicta.ln Sivakumarant was sufficient that the
Convention was referred to in the Immigration Rudes had the effect prescribed in
the then rule 16. The appellants in theropean Roma Rights Centrase succeeded
on the basis of non-discrimination. Their claimsl@inthe Refugee Convention failed.
More importantly, Lord Bingham himself R v Asfanj2008] 1 AC 1061 said:

29. The appellant sought to address this disphyitgubmitting
that the Convention had been incorporated into dmmestic
law. Reliance was placed on observations of LordthKef
Kinkel in R v Secretary of State for the Home Departmenp Ex
Sivakumaran [1988] AC 958, 990g ; Lord Steyn iR
(European Roma Rights Centre) v Immigration Officr
Prague Airport (United Nations High Comr for Refege
Intervening) [2005] 2 AC 1, paras 40-42; section 2 of the
Asylum and Immigration Appeals Act 1993; and rul283of
Statement of Changes in Immigration Rules (19943 @95).
It is plain from these authorities that the Britiségime for
handling applications for asylum has been closskinailated
to the Convention model. But it is also plain (dkihk) that the
Convention as a whole has never been formally pwmated or
given effect in domestic law. While, therefore, oweuld
expect any government intending to legislate instestly
with an obligation binding on the United Kingdomrake its
intention very clear, there can on well known autlgadbe no
ground in domestic law for failing to give effecb tan
enactment in terms unambiguously inconsistent withh an
obligation.

Lord Hope of Craighead agreed with Lord Bingham dédded:

69. ... The giving effect in domestic law to intelinagl
obligations is primarily a matter for the legislegu It is for
Parliament to determine the extent to which thdskgations
are to be incorporated domestically. That detertranahaving
been made, it is the duty of the courts to givedfto it.

Lord Carswell agreed with both Lord Bingham andd_biope.

58. | fully accept that the Convention has been incoafed into our law for some
purposes. It defines a claim for asylum under @w. It has been given a status
superior to the Immigration Rules, but they are last of the status of a statutory
instrument but something rather less: &€& Home Secretary ex parte Hosenball
[1977] 1 WLR 766, 780-781, 785, 788. But the qumstrises: for what purposes and
to what extent has it been incorporated? The rué¢ the provisions of a treaty
entered into by the executive branch of governnaeatnot without more part of our
domestic law, save for the purposes of interpmtain the application of the rule
enunciated irSalomon reflects the important, indeed basic, constinaloprinciple
that the executive cannot without Parliamentarhatity change the law. A change to
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59.

60.

61.

our law requires Parliamentary authority, i.e.,id&gion or the conferment of
authority by primary legislation to make delegategjislation. So far as the
Convention as a whole is concerned, Parliamentlégislated in section 2 of the
Asylum and Immigration Act 1993, but it did not do in terms that would give the
Convention the force of statute for all purposegxpressly limited the force given to
the Convention to the Immigration Rules. The Comieenalso affects the lawfulness
of administrative practices and procedures, becaaseLord Steyn put it: “It is
necessarily implicit in section 2 that no admirastre practice or procedure may be
adopted which would be contrary to the Conventi@ut to give the Convention any
greater force or status under our law would beotdugther than section 2 requires or
permits, and in my judgment this is something thkrtcannot do.

It follows that the Convention does not have thredmf statute under our law. | reject
the Appellants’ submission that the Convention basn informally incorporated. It
has not. Indeed, | doubt that there can be submg &s informal incorporation.

If, therefore, Parliament has enacted a statuteishanambiguously in conflict with
the Convention, then subject to any other statuborgquivalent authority the courts
must enforce the statute: because, as Lord Dipsac#t in Salomon the sovereign
power of the Queen in Parliament extends to bregtkeaties.

At this stage | mention a contention advanced irisEjfounds that has not been
pursued in the Appellants’ skeleton arguments allybefore us. It is that section 72
is ultra viressection 2 of the Asylum and Immigration Appealgs A893. | am bound
to say that this contention was wholly devoid ajdefoundation, which is no doubt
why it has not been pursued. These two provisioesat inconsistent. If they were,
no question of the later statute beialgra vires could arise. The Court would be
driven either to seek to interpret them compatiblth each other or, if that is not
possible, to conclude that the later statute indpfiamended the earlier.

The status of the Qualification Directive

62.

63.

The Secretary of State accepts, for the purposethisfappeal, that the relevant
provisions of the Qualification Directive are ditlgc effective. | discuss the
consequences of this concession, which it seenmmsetavas inevitable, below. For
present purposes, it is sufficient to note thatrdggiirements of Article 14.4(b) of the
Directive are the same as those of Article 33(2jhef Convention: conviction of a
particularly serious crime and danger to the comitgun

However, Mr Hussain, for KC, submitted that thedtive is itself incompatible with

the Convention, and is in consequend&a vires at least to the extent of the
incompatibility. His submission relates to Articld(4) and (5), and consequentially
to (6). He submitted that the incompatibility agsbecause Article 33(2) of the
Convention, which is reflected in Article 14(4)(lof the Directive, is solely a

prohibition on refoulement, and does not disquadifiefugee from recognition of his
status as such and his enjoyment of the rightseceed on a refugee by the
Convention pending his refoulement. In this conioect he submitted that the
Convention impliedly confers on a refugee the ritghtoe recognised as such. The
Directive isultra vires he argued, because it does not recognise thai, agd it

extends the consequences of a person’s convictiarparticularly serious crime and
his constituting a danger to the community beyafdulement to the revocation of or

Page 21



Judgment Approved by the court for handing down. EN (Serbia) & KC (South Africa) v Home Secretary

64.

the refusal of his refugee status. Thus, if theliregnents of Article 33(2) are satisfied
in relation to a person, the Directive extendsdbesequences beyond refoulement to
his exclusion from the status of a refugee and sfiaenot all: see Article 14.6) of
the rights which the Convention requires to be emefl on refugees. The Directive is
ultra vires because it was adopted pursuant to the power edféy Article 63 of
the Treaty establishing the European CommunityclvBb far as material provides:

63. The Council, acting in accordance with the pdace
referred to in Article 67, shall ... adopt:

1. measures on asylum in accordance with the Geneva
Convention ....

It follows, it is submitted, that if and to the ert that the Directive is not “in
accordance with the Geneva Convention” it is outwlie power conferred by Article
63.

However, this Court does not have jurisdiction tecldre that an act of the
Community is invalid. That jurisdiction is reservexithe European Court of Justice:
Foto-Frost v Hauptzollamt Lubeck-Ogt987] ECR 4199. In its judgment ifhe
Queen on the application of International Air Traost Association and European
Low Fares Airline Association v Department for Tsport Case C-344/04 [2006]
ECR 1-00403 at paragraphs 27 to 31 the Court stated

27. 1t is settled case-law that national courtsndd have the
power to declare acts of the Community institutiomgalid.
The main purpose of the jurisdiction conferred lo@ Court by
Article 234 EC is to ensure that Community law #pled
uniformly by national courts. That requirement offarmity is
particularly vital where the validity of a Commupiact is in
guestion. Differences between courts of the Men8iates as
to the validity of Community acts would be liabtejeopardise
the very unity of the Community legal order and ermdine the
fundamental requirement of legal certainty (Casé/&3Foto-
Frost[1987] ECR 4199, paragraph 15; Case C-2B8kers of
Nailsea[1997] ECR 1-1847, paragraph 20; and Case C-461/03
Gaston Schul Douane-expediteuf2005] ECR 1-0000,
paragraph 21). The Court of Justice alone therefoas
jurisdiction to declare a Community act invalid iQlEd Cases
C-143/88 and C-92/8%uckerfabrik Suderdithmarschen and
Zuckerfabrik Soeqt1991] ECR I-415, paragraph 17, and Case
C-6/99 Greenpeace France and Othef2000] ECR I1-1651,
paragraph 54).

28  Article 234 EC does not constitute a meahsedress
available to the parties to a case pending beforaianal court
and therefore the mere fact that a party contehds the
dispute gives rise to a question concerning thedial of

Community law does not mean that the court conckerise
compelled to consider that a question has beeadaithin the
meaning of Article 234 EC (see, to this effect, €283/81
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65.

Cilfit [1982] ECR 3415, paragraph 9). Accordingly, thetfa
that the validity of a Community act is contestegfope a
national court is not in itself sufficient to wantareferral of a
guestion to the Court for a preliminary ruling.

29 The Court has held that courts against e/ldesisions
there is a judicial remedy under national law masgneine the
validity of a Community act and, if they considdrat the
arguments put forward before them by the partiesupport of
invalidity are unfounded, they may reject them,doding that
the act is completely valid. In so doing, they aoé calling into
guestion the existence of the Community a€bt-Frost

paragraph 14).

30  On the other hand, where such a court dersithat one
or more arguments for invalidity, put forward betparties or,
as the case may be, raised by it of its own mdisee, to this
effect, Case 126/8Galonia[1981] ECR 1563, paragraph 7),
are well founded, it is incumbent upon it to stapgeedings
and to make a reference to the Court for a prelnyimuling on
the act’s validity.

No application has been made to this Court forfareace, but in any event, this
Court could not make one. Provision as to asylurthéssubject of Title IV of the
Treaty establishing the European Community. Art&3el is as follows:

Article 234 shall apply to this title under the léaling
circumstances and conditions: where a question lo& t
interpretation of this title or on the validity orterpretation of
acts of the institutions of the Community basedthus title is
raised in a case pending before a court or a tabuwh a
Member State against whose decisions there is digl
remedy under national law, that court or tribunlahlk if it
considers that a decision on the question is nacg$s enable
it to give judgement, request the Court of Justiwegive a
ruling thereon.

There is a judicial remedy under national law agiatie decisions of this court,
namely by way of appeal to the House of Lords.hiese circumstances, it seems to
me that this Court must apply the Directive withoegard to the contention that it is
ultra vires

Are presumptions such as those imposed by sectioB(2) compatible with (i) the
Refugee Convention and (ii) the Qualification Diretive?

66.

| see no reason why a rebuttable presumption, ietpés the purposes of a decision
as to whether removal would be in breach of Arti@81), should be incompatible
with Article 33(2) of the Convention, at least iases in which it may reasonably be
inferred that a conviction gives rise to a reastmdtkelihood that a person’s
conviction is of a particularly serious crime armtt he constitutes a danger to the
community. The Convention does not prescribe tlbeguure by which the conditions
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67.

68.

69.

required by Article 33(2) are to be establishedq d@ine creation of a rebuttable
presumption is a matter of procedure rather tharsulfstance. | accept that the
Convention places an onus on the State of refugeleltJsection 72, it is for the
Secretary of State to establish that the persogquestion has been convicted of a
relevant offence. In practice, once the Statedsdablished that a person has been
convicted of what is on the face of it a particlylaerious crime, it will be for him to
show either that it was not in fact particularlyises, because of mitigating factors
associated with its commission, or that because tiseno danger of its repetition he
does not constitute a danger to the community.

| can also conceive of an irrebuttable presumptltaat would not be incompatible
with the Convention, because it was dependent ais &o tightly circumscribed as to
lead necessarily to the satisfaction of the ArtiBB{(2) requirements. Those facts
would, however have to include recidivism if bothtbe requirements were to be
satisfied.

But what in my judgment is incompatible with ther@ention and with the Directive

is an irrebuttable presumption that arises frontsféttat do not necessarily involve the
satisfaction of the Article 33(2) requirements lwiich requires those deciding
whether they have been satisfied to determine tthey have been satisfied when,
untrammelled by the presumption, they would detid¢ they have not been.

| do not think that every crime that is punishedthwa sentence of 2 years
imprisonment is particularly serious. One only hasappreciate that determinate
sentences may be many times longer than 2 yeaisttbbe obvious that a sentence
of 2 years’ imprisonment is not necessarily indieGabf a particularly serious crime.

If, therefore, section 72 requires conviction ardtence to 2 years imprisonment to
result in irrebuttable presumptions that the resagnt of both Article 33(2) of the

Convention and of Article 14.4(b) of the Directigkconviction for such a crime have
been satisfied, it is incompatible with one or bo@®n the other hand, if the

presumptions are rebuttable, | would hold thatehemo incompatibility.

The interpretation of section 72

70.

71.

72.

With these considerations in mind, | turn to cossithe interpretation of section 72,
and in particular the question whether on its toe@struction section 72(6) is a
comprehensive statement of the rebuttable natutbeopresumptions in subsection
(3). To put it in other words, does it follow frothe express provision that the
presumption that a person constitutes a dangéreteammunity is rebuttable that the
presumption that he has been convicted of a crima¢ s particularly serious is
irrebuttable?

In addition to the normal principles of statutorgnstruction that apply where no
guestion of international obligations arises, tham two principles in play here. The
first is that legislation giving effect to the Uad Kingdom’s obligations under an
international convention should be construed sotcade compatible with that
convention. The second is what is conveniently rrete to as theMarleasing
principle.

If international obligations were irrelevant to tinéerpretation of section 72, it would
be difficult to construe it as creating a presumptin relation to conviction of a
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particularly serious crime that is rebuttable Tl (Jamaica)2008] EWCA Civ 977
this was assumed. | said, at [37]:

Mr Gill and Miss Rothwell [counsel for the Responte
individual] accept that the presumptions in secti@{2), (3)
and (4) as to what convictions are of “particulaggrious”
crimes are irrebuttable. This is, | assume, becaubsection
(6) provides only that the presumption of dangemess in
those subsections is rebuttable, and, to use thia baaxim,
expressio unius est exclusion alteribdave assumed that this
is correct, notwithstanding that the words in p#reses in
subsection (9)(b) are unqualified.

73.  However, section 72 cannot be construed in isaldtiom this country’s international
obligations. InSalomorv Customs and Excise Commissiorjé@s7] 2 QB 116, Lord
Denning MR said, at 141:

. In 1950 there was a convention between many ef th
European countries. ... | think we are entitled toklat it,
because it is an instrument which is binding iretinational
law: and we ought always to interpret our statutes saoalse
in conformity with international lawOur statute does not in
terms incorporate the convention, nor refer tdiit that does
not matter. ...

Diplock LJ said, at 143:

... The Convention [on the Valuation of Goods for Ouss
Purposes of December 15, 1950] is one of those@abts of
state of Her Majesty’s Government of which Her N#yés
judges must take judicial notice if it be relevaiat the
determination of a case before them, if necessaigrming
themselves of such acts by inquiry of the appropria
department of Her Majesty’s Government. Where, ligeaty,
Her Majesty’s Government undertakes either to thioe
domestic legislation to achieve a specified resuthe United
Kingdom or to secure a specified result which caty de
achieved by legislation, the treaty, since in Estglaw it is not
self-operating, remains irrelevant to any issuahi@ English
courts until Her Majesty’s Government has takepstay way
of legislation to fulfil its treaty obligations. ©@a the
Government has legislated, which it may do in #pgiton of
the coming into effect of the treaty, as it didtims case, the
court must in the first instance construe the lagmn, for that
is what the court has to apply. If the terms of ldgislation are
clear and unambiguous, they must be given effecivheether
or not they carry out Her Majesty’s treaty obligat, for the
sovereign power of the Queen in Parliament extetals
breaking treaties (seEllerman Linesv. Murray; White Star
Line and U.S. Mail Steamers Oceanic Steam Navigatio.
Ltd. v. Comerford1931] A.C. 126;sub nom. The Croxteth
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Hall; The Celtic 47 T.L.R. 147, H.L.(E.) , and any remedy for
such a breach of an international obligation liesai forum
other than Her Majesty’s own courts. But if thenterof the
legislation are not clear but are reasonably capabmore than
one meaning, the treaty itself becomes relevamnttHere is a
prima facie presumption that Parliament does nianith to act
in breach of international law, including therepesific treaty
obligations; and if one of the meanings which caasonably
be ascribed to the legislation is consonant with treaty
obligations and another or others are not, the mgamhich is
consonant is to be preferred. Thus, in case of ¢daktarity in
the words used in the legislation, the terms of tieaty are
relevant to enable the court to make its choicaveen the
possible meanings of these words by applying this
presumption.

74.  The following year, Diplock LJ returned to this gedi. In Post Office v Estuary
Radio[1968] 2 QB 740, he said, at 756:

... there is a presumption that the Crown did nandtto break
an international treaty (se8alomon v. Commissioners of
Customs and Exciyeand if there is any ambiguity in the Order
in Council, it should be resolved so as to accoith \the
provisions of the Convention in so far as that iplausible
meaning of the express words of the order. ...

75.  Section 72 expressly applies for the purpose ofcthastruction and application of
Article 33(2) of the Convention. It follows that tiiere is any ambiguity the section
must be construed so as to accord with the prawsid the Convention.

76. In Marleasing SA v La Comercial Internacional de Alirteeion SA[1990] ECR |-
4135 the European Court of Justice held:

..., it should be observed that, as the Court poitgdin its
judgment in Case 14/8¥on Colson and Kamann v Land
Nordrhein-Westfalen[1984] ECR 1891, paragraph 26, the
Member States’ obligation arising from a directieeachieve
the result envisaged by the directive and theiry duder
Article 5 of the Treaty to take all appropriate mm@es,
whether general or particular, to ensure the fuldiht of that
obligation, is binding on all the authorities of Mber States
including, for matters within their jurisdictionhe courts. It
follows that, in applying national lawyhether the provisions in
guestion were adopted before or after the directilve national
court called upon to interpret it is required to gt as far as
possible, in the light of the wording and the pw@of the
directive in order to achieve the result pursuedheylatter and
thereby comply with the third paragraph of Artid89 of the
Treaty.

The italics are mine.
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77.

78.

79.

80.

The Marleasingprinciple imposes a stronger requirement tharSlemonprinciple.

It justifies and requires a national court to iptet a national measure so as to
achieve the result required by a directive. Thandpso, if it applies to section 72, it is
unnecessary to consider what would be the resuppfying theSalomonprinciple

on its own. Two questions arise in the present eotion. First, does the principle
apply to section 72? If so, how is section 72 tadestrued?

As to the first question, | do not think that thec&tary of State contended that the
Marleasingprinciple is inapplicable to section 72, and | ththat she was right not to
do so. It is correct that section 72 refers onltticle 33(2) of the Convention, and
does not refer to the Qualification Directive, dtebs because the statute predates the
Directive. But Article 14.4 of the Directive andthde 33(2) of the Convention cover
the same ground: both define the circumstancesiohna refugee may be refouled to
a territory where he is at risk of persecution. réhis no other national instrument
implementing Article 14.4. The Refugee or PersoN@gd of International Protection
(Qualification) Regulations 2006 do not include amejevant provision, and | note
that the Explanatory Note to the Regulations stated

Many parts of the Directive do not require impleragion as
consistent provision is already made in existingndstic
legislation.

If section 72 is not construed compatibly with Dieective, this country would be in
breach of its obligation to implement it; if itapplied consistently with the Directive,
no question of a breach arises. HenceMhadeasingprinciple must be applied.

Applying the Marleasing principle, there is in my judgment a sufficient desgy of
ambiguity, to which | hinted in my judgment iRB (Jamaica) in section 72.
Subsection (6) may be regarded as declaratory phatic. The conclusion that it is
an exclusive statement of what is rebuttable dep@mdtheexpressio uniusule of
interpretation, which is not a particularly strongle, and itself depends on the
assumption that what is expressly stated implieMgludes what is not mentioned.
Subsection (9)(b) does not specify that only onthefpresumptions to which it refers
is subject to rebuttal, and subsection (10)(bhigerms that suggest that the appellant
is to be given an opportunity to rebut both prestuoms.

| conclude that section 72 can be and is to bepreéed conformably with Article
14(4) of the Directive, and therefore as creatilguttable presumptions in relation to
both of the relevant requirements of Article 33(&, in relation to the seriousness of
the crime and in relation to danger to the comnyaihd | would reject the Secretary
of State’s submission to the contrary. Parenthigfic is interesting to note that this
result is consistent with the Explanatory Noteshi Bill, which stated at paragraph
198 in relation to section 72:

A person may rebut the presumption that they hawvencitted
a particularly serious crime and are a dangeréactmmunity.

We were told that this was an error, correctedhgyMinister during the course of the
Parliamentary proceedings on the Bill.
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The Nationality, Immigration and Asylum Act 2002 (Speciication of Particularly
Serious Crimes) Order 2004

81.

82.

83.

The 2004 Order specifies a large number of offentisted in the Schedules, as
offences to which section 72(4)(a) applies, irretige of the sentence imposed. They
include not only offences that can sensibly be néggas particularly serious crimes,
such as the offence under section 2 of the ExpoSivbstances Act 1883 (unlawfully
and maliciously doing an act, intending or consigjrio cause an explosion likely to
endanger life or cause serious injury to propetiy}, also many that cannot. By way
of example only, there are the following: thefttlwno qualification as to the nature
or value of the item or items stolen (so that tloéfa bottle of milk is sufficient); an
offence under section 9(1)(a) of the Theft Act 19@#tering a building as a
trespasser, intending to steal, inflict or attertgotinflict grievous bodily harm or
rape), which would include someone who enters ddimgi without permission
intending to steal a bottle of milk; an offence endection 9(1)(b) of that Act (having
entered a building as a trespasser, stealing empting to steal or inflicting or
attempting to inflict grievous bodily harm), whi@gain would include the offence
committed by someone who enters a house withomipsion and then steals a milk
bottle; an offence under section 1(1) of the Crehibamage Act 1971 (destroying or
damaging, without lawful excuse, another’s propantgnding to destroy or damage
it or being reckless as to that), which would induthe offence committed by
someone who scratched the paintwork of anotherop&yscar. The offence under
section 44 of the Magistrates’ Court Act 1980, ngnfaiding, abetting, counselling
or procuring the commission of a summary offena®vigded that the offence in
guestion is described in Schedule 1 or 2 to theeOisl specified. It is at best very
difficult indeed to see how abetting the commisssba summary offence could be a
particularly serious crime.

If the presumption that an offence described irclaedule to the 2004 Order is a
particularly serious crime were irrebuttable, adeied the Secretary of State contends,
the Order would be manifestly irrational. Howeveren on the basis that the
presumption is rebuttable, the 2004 Order is olgeable. The power conferred by
section 72(4)(a) may not be expressly qualified, ibus impliedly qualified by its
context and purpose. It cannot be inferred thalidaent conferred on the Secretary
of State the power to specify any offence she owaeted as one giving rise to the
statutory presumptions, irrespective of its sem@ss. In my judgment, the power
conferred by section 72(4)(a) is restricted to wéfes that the Secretary of State could
reasonably consider as giving rise to the statupsgsumptions. The Secretary of
State could not reasonably or, | would add, ratignehave considered theft,
unqualified as to the value or nature of what islest, as an offence that is a
particularly serious crime or that gives rise t@rasumption that the offender is a
danger to the community. The same applies to a eurob other offences in the
Schedules to the 2004 Order, including those | magstioned above. | conclude that
the Secretary of State misunderstood the extentpangose of the statutory power
when formulating the schedules to the Order, arat th making the Order she
exceeded the statutory power.

| do not think the Court should or can edit the @rldy blue-pencilling the offences
the inclusion of which is objectionable. To do sould be to assume and to exercise
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the legislative power that Parliament has confemedthe Secretary of State. It
follows that in my judgment the 2004 Ordeultra viresand unlawful.

84. Does it follow that the Tribunal, in the case of EMred in law? The conventional
view used to be that a subordinate judicial body] aspecially an administrative
tribunal, did not have jurisdiction to question thalidity of delegated legislation.
This question was addressed by the Tribun#inThey said:

92. Were it not for the decision Fosterand another decision
of the House to which we were referr&bddington v British
Transport Police [1999] 2 AC 143, we would have no
hesitation in rejecting Mr Draycott’'s submissiomslaccepting
those of Mr Patel to the effect that the Tribures imo power to
disregard a statutory instrument such as the 200érbecause
it considers it to beltra vires The Tribunal only has statutory
jurisdiction (so far as relevant for these purppsesietermine
whether an immigration decision is “not in accorckamwith the
law” (s.84(1)(e) and s.86(3)(b)). That “law” inclkesl any
statutory instrument unless and until it is held&invalid by
the High Court. The legal ‘metewand’ by which thabtinal
determines the legality of the ‘immigration decrsios that
“law”. A challenge that entails the argument thaé t'law”
itself is unlawful is a more deep-rooted and fundatal
challenge going beyond the legality of the ‘immigra
decision’ itself. It is not one which we consides be
contemplated by the 2002 Act. It is properly themdn of
judicial review. It is true that iMA and otherg2008] UKAIT
00003 the Tribunal took the view that the groundcappeal in
s.84(1)(e) permitted challenges based upon pubdios |
principles, for example of fairness and legitimatgectation
(see especially at [55]). That, however, was intehcs a
general statement of the scope of the statutoryrgroit did
not purport to deal with the issue in this app@&ale Tribunal
was not concerned with thvires of a statutory instrument or of
an immigration rule. Indeed, at para [51] the Tnalu
specifically noted that such challenges fell exolely within
the jurisdiction of the Administrative Court (or @t of
Session). That is also, in our view, a completevango Mr
Draycott’s reliance upon the dicta Ehv SSHD[2004] 2 WLR
1351 where the Court of Appeal stated that the mpteuof
challenge in a case on appeal on a point of lave wes same
as those available on judicial review. The Couri@y did not
have in mind the issue raised here.

85. However, having reviewed the decisions of the Hafdeords inBoddington and in
Foster v Chief Adjudication Officgt993] AC 794, the Tribunal concluded:

112. ... it is difficult to avoid the conclusion asresult of
Fosterthat if a decision-maker (or lower tribunal) irethocial
security context errs in law by applying “law” dezd from an
ultra vires statutory instrument, so too, it would seem, the
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86.

87.

decision-maker acts “not in accordance with the”law
applying ultra vires “law” in the immigration or asylum
context. We recognise the significance of this afrect. It
would not, however, be our view unless we were afrivo
reach it byFoster For the reasons we are about to develop, it is
not necessary for us to reach any concluded vietishappeal

on the impact ofosterto the AIT’s jurisdiction because we
have concluded that the 2004 Order is not in dittch viresthe
enabling power in s.72 of the 2002 Act.

Given the Tribunal’'s lengthy consideration of tljaestion, | do not propose to
address it at length. | agree with the Tribunalmdausion, although not with its
reasoning. It seems to me that both the decisidgheoHouse of Lords iBoddington

as well as that ifroster, point powerfully to the conclusion that a Tribudacision
that depends on the lawfulness witra vires subordinate legislation is “not in
accordance with the law”, and is liable to be stle on appeal or reconsideration.
The consequences of an adverse decision of thdoklihe individual may be greater
than the consequences of the conviction for a susneraminal offence that was the
subject of the appeal iBoddington The practical difficulties of a finding by a
tribunal that a statutory instrument is unlawfué ato greater than those of such a
finding by an inferior criminal court, such as timagistrates’ court iBoddington

However, a tribunal cannot quash delegated le@gslatts decision is not binding on
the courts. It may not command universal agreemWhere a tribunal considers that
there is a real prospect of a statutory instruniesng ultra vires or unlawful, it
should give serious consideration to adjourningpitsceedings in order to give the
party challenging its lawfulness an opportunityigsue judicial review proceedings
before the Administrative Court, if necessary segkan expedited hearing. It is far
more appropriate that such issues be litigatedrbeémd decided by the Courts.
However, this is likely to change if and when thél Adecomes part of the new
tribunal structure, with an appellate structure amdUpper Tribunal of which the
panel may include a High Court judge, with appéalthe Court of Appeal.

The Tribunal's decision inIH

88.

All of my above conclusions as to the effect oftgec72 are similar to those reached
by the Tribunal inH, with one exception. At [112] of the determinatitime Tribunal
concluded that the 2004 Order is ntita viresthe enabling power in section 72. As |
read the determination, the Tribunal's conclusiontbis issue was based on their
finding that on the application of th®larleasing principle section 72 is to be
interpreted as creating rebuttable presumptions bsetto the seriousness of a crime
and danger to the community. For the reasons | gas, | have reached a contrary
conclusion.

The consequences of these conclusions for the appeEN

89.

| find the reasoning of Immigration Judge Lested &frs Holt confusing. Since EN
had been granted refugee status, there were a naidstinct issues that could have
been considered by the Secretary of State:
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90.

91.

(@)

(b)
(©)

(d)

Should his refugee status be revoked under Arfidle (5) of the Convention
and the materially identically worded Article 11} 6f the Directive?

If so, subject to (d), is his deportation in thélziinterest?

If his refugee status has not been revoked, arerdfeirements of Article
33(2) of the Convention and Article 14.4 of thedaiive satisfied?

If the answers to (a) and (b), or those to (b) @)dare affirmative, will his
deportation infringe his rights under the Europé&monvention on Human
Rights, and in particular Articles 2, 3 and 87

Very different issues have to be considered unalearid (c). Revocation is primarily
concerned with contemporary conditions in the rekig country of nationality.
Refoulement under Article 33(2) of the Conventiand Article 14.4 of the Directive)
depends on the personal conduct and characteristit®e refugee. A decision that a
refugee can lawfully be refouled under Article 33¢2Il be largely ineffective if he
can show that his rights under the Human Rightsv€otion will be infringed by his
deportation.

The Immigration Rules make specific provision floe tevocation of asylum:

Revocation or refusal to renew a grant of asylum

339A. A person’s grant of asylum under paragraph 88l be
revoked or not renewed if the Secretary of Statsaisfied
that:

(v) he can no longer, because the circumstancesrinection
with which he has been recognised as a refugee deased to
exist, continue to refuse to avail himself of thetpction of the
country of nationality;

(ix) there are reasonable grounds for regardingdsna danger
to the security of the United Kingdom; or

(x) having been convicted by a final judgment gdaaticularly
serious crime he constitutes danger to the commuwfitthe
United Kingdom.

In considering (v) and (vi), the Secretary of Stakall have
regard to whether the change of circumstances isuoh a
significant and non-temporary nature that the reélg fear of
persecution can no longer be regarded as well-fedind

Where an application for asylum was made on or #fie 21st
October 2004, the Secretary of State will revokeeafuse to
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92.

93.

94.

95.

renew a person’s grant of asylum where he is sadighat at
least one of the provisions in sub-paragraph {))dpply.

339B. When a person’s grant of asylum is revokedhat
renewed any limited leave which they have may baided.

339BA. Where the Secretary of State is considerewpking

refugee status in accordance with these Rules,ptdreon
concerned shall be informed in writing that the rS&ry of

State is reconsidering his qualification for refeggatus and
the reasons for the reconsideration. That persah k& given
the opportunity to submit, in a personal interview in a

written statement, reasons as to why his refugaeistshould
not be revoked. If there is a personal intervieivshall be
subject to the safeguards set out in these Rules.

We were told by Mr Eicke that before exercising fimver to revoke a grant of
asylum under Rule 339A(v) (corresponding to Arti8&2) of the Convention and
Article 11.1(e) of the Directive) it is the praatiof the Secretary of State to inform
the UNHCR of her intention to do so. He said tihat power is rarely exercised. Why
this is so was not explained.

In dealing with liability to refoulement under Acte 33(2) as a ground for revocation
of asylum, the Rules accord with the Directive, etlhas | have held must be regarded
as binding, notwithstanding the Appellants’ coni@mtthat it is inconsistent with the
Convention in this respect.

Before us, it was submitted on behalf of EN tha Tmibunal wrongly assumed that
his refugee status had been revoked by the Segmet&tate pursuant to Article 1.C
(5) of the Convention and Immigration Rule 339A(V)think that this is so. The
decision letter of the Secretary of State date@@eInber 2007 does not refer to that
provision of the Immigration Rules or to the langeaof that paragraph. The
Secretary of State dealt with conditions in thentouto which she proposed to return
EN under the rubric of his rights under the Eurap€anvention on Human Rights.
In paragraph 47 of their determination, Immigratidndge Lester and Mrs Holt
referred to the revocation of refugee status whdehiesssing conditions in Serbia, and
concluded in paragraph 48 that he “would not basitof persecution [or] inhuman
or degrading treatment contrary to article 3 omneto Kosovo”. (The reference to
Kosovo was a slip: Serbia was the subject of tbensideration in paragraph 47 and
in the paragraphs following paragraph 48.) Thuy tthe not expressly address the
requirements of Rule 339A(V).

EN’s ground for reconsideration of the determimataf Immigration Judge Lester
and Mrs Holt relating to paragraphs 47 and 48 cuidd that the Tribunal had
materially erred in law because the change in tigatoon in Serbia was not
fundamental. The contention that the change insihgation was required by the
Convention to be fundamental was based on paragdgs of the UNHCR

Handbook, which addresses Atrticle 1.C (5):

135. “Circumstances” refer to fundamental changesthe
country, which can be assumed to remove the basledear

Page 32



Judgment Approved by the court for handing down. EN (Serbia) & KC (South Africa) v Home Secretary

96.

97.

98.

99.

of persecution. A mere -- possibly transitory -akbe in the
facts surrounding the individual refugee’s fearjalhdoes not
entail such major changes of circumstances, isuficient to
make this clause applicable. A refugee’s statusilshoot in
principle be subject to frequent review to the idetnt of his
sense of security, which international protectisnntended to
provide.

| do not think that the UNHCR was seeking to adee@uirement of “fundamental

change” to Article 1.C (5), but rather to interpret requirements. | would add,
however, that what may fairly be considered to loeir@ble change in conditions in a
country of nationality that results in a refugeeihg no genuine fear of persecution
on his return may fairly be regarded as fundamental

Senior Immigration Judge Batiste upheld the deteation of the Immigration Judge
Lester and Mrs Holt on the basis that EN had besvicted of an offence listed in
the 2004 Order and had therefore been convicteal drticularly serious crime for
the purposes of the Convention. He rejected theéeotion that the 2004 Order was
ultra vires For reasons | have already given, | think thaetred in law in so doing.

In addition, neither he nor Immigration Judge Lessd Mrs Holt considered

whether any presumptions under section 72(4)(alblead rebutted.

Senior Immigration Judge Batiste too did not coesidhe requirements of
Immigration Rule 339A(v). He stated:

The third flaw in Mr. Ali’'s submission arises undaticle 33 in
itself and upon the unchallenged findings of fagt the

Tribunal in this case. Article 33 (1) provides thatcontracting
states shall refoule a refugee in any manner whaésao the
frontiers of territories where his life or freedomould be
threatened on account of his race, religion, natign

membership of a particular social group or polltioginion.

The findings of the Tribunal were that the circuamges in
Serbia have changed dramatically for the bettecesithe
Appellant was granted indefinite leave to remaird he would
not now be at real risk on return. It follows tHere that his
life and freedom will not be threatened for a Cartien reason
on return to his home country.

However, the point of Article 33 is that a state ymafoule a refugee if its
requirements are satisfied even though he willhiegesubject of persecution on return.
If its requirements are satisfied, it is the Eump&onvention on Human Rights that
precludes refoulement if there is a risk of illa@ent on return.

For the reasons | have given above, | would alldwsEappeal, and remit the matter
to the Tribunal. The Secretary of State should akeevhether to revoke his refugee
status under Immigration Rule 339A(v). If he ddes will have to comply with Rule

339BA, and there may be an appeal against herideci$ he does not, the Tribunal
will have to decide whether EN’s convictions wefgarticularly serious crimes and
whether he is a danger to the community. | seeeasan why the Tribunal should
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reopen the findings of primary fact made by Immiigra Judge Lester and Mrs Holt
and upheld by Senior Immigration Judge Batiste.

KC: the Secretary of State’s appeal

100.

101.

102.

103.

The Tribunal’s finding that KC would be at riskréturned to South Africa is not
challenged. To a considerable extent, of courgeistue of risk on return and that of
sufficiency of protection are two sides of the sato@. This is what | think Senior
Immigration Judge Jordan meant when he state@fusing leave to appeal, that “the
determination of risk is an holistic exercise inigéhthe sufficiency of state protection
arises as an integral part of the considerationsafand as a matter of law does not
require separate handling in the determinationttHarmore, the concepts are inter-
dependent: the degree of risk on return will dependwhat protection is to be
expected, and what protection is sufficient wilpdad on the nature and extent of the
risk. The Tribunal cannot assess risk without ssigg protection.

The determination of the Tribunal must demonsttht its conclusions on risk on
return and sufficiency of protection are based @oraect application of the law. The
determination as to risk in the present case wastlbject of paragraph 63, in which
they concluded that there would be a risk becauSis Keturn would excite public

interest and:

(iv) The presence in South Africa of those who widobknefit
from the appellant's continued silence, includingode
involved in the kidnapping and assault of Stompieekektsi
who were never questioned, arrested or prosecutddraght
be apprehensive that, in the process of securidgmmnity for
himself, the appellant would implicate them ....

(vi) The fact that the purpose of the appellantsgction was
not only to prevent the appellant testifying aghimdrs
Mandela but others as well.

Protection was the subject of subparagraph (v):

That in the event of threats, there is likely to ibadequate
protection, [paragraphs 20 and 27].

Paragraphs 20 and 27 are as follows:

20. Mr Pigou (a witness called by KC who had been a
investigator for the Truth and Reconciliation Coragin in
South Africa) also points out that neither Mrs Malad nor
other members of the Football Club have been cuesdi or
charged about other credible allegations of misaonhd
including the kidnapping and the disappearancead [Sono
and Sibusio Tshabalala. He accepts that the SofticaA
authorities might try to afford some protectionthe appellant

if he were threatened or intimidated. He advocdtesjever, a
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sense of realism: whatever witness protection @mogr
currently exists, he considers that it is likelyb® very limited.

27. (Mr Bridgland, a witness called by KC who hadeb
involved with him for a considerable time and ventta book
about him) also points out that the appellant wiasrgspecial
police protection for the period of his return tough Africa in

recognition of the risk that he faced of attack.wses provided
with a safe house to ensure his safety and quieldgn out of
the country after he had given his evidence. hissview that
the appellant would not enjoy such protection adeportee
from Britain. Mrs Mandela, despite the implicati@i her

involvement in serious crime, still has strong supgrs and a
considerable residual sympathy: “she remains acestilbut
still powerful and influential player.” On his rety it is Mr.

Bridgland’s view that the appellant would have @bdeshaven
from which he could escape attention.

104. My difficulty with these passages is that they sgjghat the Tribunal applied too
high a test for the sufficiency of protection, owhich required the home state to
guarantee the safety of KC. IHorvath [2001] AC 489 Lord Hope, giving the
principal speech with which the majority agreedd sd 499:

To sum up therefore ... the obligation to afford gefe status
arises only if the person’s own state is unablemowilling to
discharge its own duty to protect its own natiorials

105. Lord Clyde, with whom Lord Browne-Wilkinson agreesdjd at 510:

A guestion arises, and it has been canvassed ie sletail in
the oral and written submissions before us, ahéolével of
protection which is to be expected of the homeestahis was
identified by the applicant as the third of thresues which he
set out in his case. Priority was however givett o the useful
written submission which was provided on behalf tbé
Refugee Legal Centre, who regarded it as the pahcssue in
the appeal. | do not believe that any completeoonarehensive
exposition can be devised which would precisely and
comprehensively define the relevant level of prisbec The
use of words like “sufficiency” or “effectivenesshoth of
which may be seen as relative, does not provideegige
solution. Certainly no one would be entitled to asolutely
guaranteed immunity. That would be beyond any sgali
practical expectation. Moreover it is relevant totenthat in
Osman v United Kingdoni1998) 29 EHRR 245 the European
Court of Human Rights recognised that account shdé
taken of the operational responsibilities and tbestraints on
the provision of police protection and accordingtiie
obligation to protect must not be so interpretedbasnpose an
impossible or disproportionate burden upon the aitibs. At
the least, as is noted in condition (iii) in rul@43which | have
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guoted earlier, the person must be able to showiftha is not
granted asylum he would be required to go to a irgpwmhere
his life and freedom would be threatened. Theretnbasin
place a system of domestic protection and machifaryhe
detection, prosecution and punishment of actinggraoy to
the purposes which the Convention requires to lpawtected.
More importantly there must be an ability and adnmeess to
operate that machinery. But precisely where the i;mdrawn
beyond that generality is necessarily a matter bé t
circumstances of each particular case.

It seems to me that the formulation presented lbyarESmith

LJ in the Court of Appeal may well serve as a usefu
description of what is intended, where he said (0RLR 15,
26, para 22:

“In my judgment there must be in force in the coynh

question a criminal law which makes the violenaeks by
the persecutors punishable by sentences commeasutat
the gravity of the crimes. The victims as a classtmot be
exempt from the protection of the law. There musta
reasonable willingness by the law enforcement aigenthat
is to say the police and courts, to detect, prdseeund
punish offenders.”

And in relation to the matter of unwillingness heinged out
that inefficiency and incompetence is not the saawe
unwillingness, that there may be various soundommsvhy
criminals may not be brought to justice, and that¢orruption,
sympathy or weakness of some individuals in thdesysof

justice does not mean that the state is unwillingafford

protection. “It will require cogent evidence thhetstate which
is able to afford protection is unwilling to do sEspecially in
the case of a democracy.” The formulation doesclein to be
exhaustive or comprehensive, but it seems to ngeveohelpful

guidance.

106. These principles are equally applicable to theesstether the return of a person to
his home state will breach this country’s obligaiander Article 3. l©sman(1998)
29 EHRR 245 the European Court of Human Rights esighd the qualified nature
of the obligation of a state to protect the lifeagberson within its territory:

115. ... It is thus accepted by those appearing bdfor Court
that Article 2 of the Convention may also implydertain well-
defined circumstances a positive obligation onathnorities to
take preventive operational measures to protedndividual

whose life is at risk from the criminal acts of #mer

individual. The scope of this obligation is a maté dispute
between the parties.
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116. For the Court, and bearing in mind the difties
involved in policing modern societies, the unpréabdity of
human conduct and the operational choices whicht rbas
made in terms of priorities and resources, sucloldigation
must be interpreted in a way which does not impase
impossible or disproportionate burden on the autiber
Accordingly, not every claimed risk to life can aihtfor the
authorities a Convention requirement to take opmnat
measures to prevent that risk from materialisingiother
relevant consideration is the need to ensure thatpblice
exercise their powers to control and prevent crima manner
which fully respects the due process and other aiees
which legitimately place restraints on the scopeheir action
to investigate crime and bring offenders to justineluding the
guarantees contained in Articles 5 and 8 of thev€ntion.

In the opinion of the Court where there is an atem that the
authorities have violated their positive obligatimnprotect the
right to life in the context of their above-mentash duty to
prevent and suppress offences against the perserpésagraph
115 above)jt must be established to its satisfaction that the
authorities knew or ought to have known at the twhehe
existence of a real and immediate risk to thedifan identified
individual or individuals from the criminal acts afthird party
and that they failed to take measures within thepscof their
powers which, judged reasonably, might have bepectzd to
avoid that risk.The Court does not accept the Government’s
view that the failure to perceive the risk to lifa the
circumstances known at the time or to take preventieasures
to avoid that risk must be tantamount to grossigegte or
wilful disregard of the duty to protect life (searpgraph 107
above). Such a rigid standard must be consideredeo
incompatible with the requirements of Article 1 ole
Convention and the obligations of Contracting $tateder that
Article to secure the practical and effective petiten of the
rights and freedoms laid down therein, includingide 2 (see,
mutatis mutandisthe above-mentionecCann and Others
judgment, p. 45, 8§ 146). For the Court, and havegard to the
nature of the right protected by Article 2, a rifimdamental in
the scheme of the Convention, it is sufficientdarapplicant to
show that the authorities did not do all that cdoédreasonably
expected of them to avoid a real and immediate toskfe of
which they have or ought to have knowledge. Thes gaiestion
which can only be answered in the light of all the
circumstances of any particular case.

The italics are mine.

107. It cannot be the case that this country would béreach of its obligations under
Article 2 or Article 3 if the state to which a persis to be returned would not itself be
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108.

109.

in breach of its obligations under those Articléghat state were a party to the
European Convention on Human Rights. The obligabbrthis country under the
Human Rights Convention must be equally qualified.

It does not appear from the Tribunal’'s determinatioat they applied the principles
explained inOsmanand Horvath The Secretary of State’s decision letter dated 5
March 2007 had addressed the question of proteati@ome length. Its contentions
were not addressed in the determination. One case®from the determination, for
example, whether the Tribunal considered that thereld be “a real and immediate
risk to the life of” KC, or whether if so the South African authorite®uld be
unwilling or unable to afford such protection to K& would be reasonable in the
circumstances.

| would therefore allow the Secretary of State’pegd on the basis that the Tribunal’s
determination is insufficiently reasoned, such thdabes not appear that the Tribunal
applied a correct legal test to the assessmenbégiion, or indeed that the Tribunal
addressed appropriately the factual contention$gowiard by the Secretary of State.

KC'’s application for permission to appeal

110.

111.

112.

KC contends that the Tribunal wrongly applied aebuttable presumption that he
had been convicted of a particularly serious criamel in any event applied an
incorrect test, asking only whether he had beewicted of a serious crime; and that
it failed to address the issue whether he was gatdn the community.

In my judgment, these contentions are well foundBide Tribunal expressed its
conclusion on the first requirement of Article 3B(@&nd the first presumption
mentioned in section 72 as follows:

72. ... we are satisfied that the Tribunal was canreapplying
the presumption that this was a serious crime.

Clearly, the Tribunal whose determination was urajgreal had correctly applied the
presumption arising from KC’s conviction that hagbsulted in a sentence of three
years’ imprisonment, although the presumption i @onviction for a crime that is
particularly serious. On appeal the Tribunal didlindhe section of the determination
dealing with the Secretary of State’s certificabeler section 72 give consideration to
the issue whether KC was a danger to the commukibwever, at [62], when
considering whether he was excluded from humaaitaprotection under paragraph
339D of the Immigration Rules, the Tribunal foundatt without applying a
presumption his offending established such a danger

In these circumstances, | would allow the Secretd#rnbtate’s appeal against the
Tribunal’'s determination. Since the Tribunal's dgon was based on what | have
held to be an incorrect view of the law, | wouldabrant KC permission to appeal. |
would set aside the Tribunal's determination, aechit his appeal/second stage
reconsideration to be heard before a differentlynsttuted Tribunal. On

reconsideration, it will be open to KC to disputstbthe seriousness of his crime and
that at the date his case falls to be considerethéylribunal he is a danger to the
community. If the Tribunal finds that he satisftbe requirements of Article 1A(2) of
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113.

the Refugee Convention and regulation 2 of the f)cation Regulations, and is not
excluded by Article 33(2), he will be entitled &fugee status.

It is strictly unnecessary to determine the questi@ferred to in paragraf@d above,
but | shall briefly indicate my opinion. Article {3) of the Qualification Directive
expressly authorises a Member State to refuse eef@gtatus to a person to whom
paragraph (4) applies. Doubtless this is becausdvigmber States consider that the
application of paragraph (4) is inconsistent wifugee status; a view with which |
respectfully agree. Paragraphs 334 and 339A ofntimeigration Rules are consistent
with this. It follows that if the Tribunal finds & KC committed a particularly serious
crime and that he constitutes a danger to the camiymthe will not be entitled to
refugee status even if his Convention rights pidelais removal.

Lord Justice Hooper

114.

| agree.

Lord Justice Laws:

115.

116.

117.

118.

| agree that these appeals should be resolvedpssed by my Lord Stanley Burnton
LJ for the reasons given by him. No doubt coumsklassist us as to the appropriate
orders we should make.

| should say that for my part | had greater diffigahan | apprehend did my Lord as
to the correct construction of section 72(6) of tMationality, Immigration and
Asylum Act 2002. However having had the advantaigeonsidering his judgment in
draft | am persuaded by his reasoning at paragraphe 80 that the subsection does
not have effect so that the presumptions stipuleted72(2) — (4) that the subject has
been convicted of a particularly serious crimeiaabuttable.

| desire, if only for the purpose of emphasis, dment on two other points made in
the course of Stanley Burnton LJ's judgment. Botmcern the law relating to
international treaties. The first concerns thedn&éen the court is engaged upon the
interpretation of such a treaty, to bear in mind egspect the limits of what the States
Parties were prepared to agree. At paragraph &8leyt Burnton LJ cited Lord
Binghamin Brown v Stotf2003] 1 AC 681 at 703, where he said, referringhe
European Convention on Human Rights:

“In interpreting the Convention, as any other tyeat is

generally to be assumed that the parties havedadithe terms
which they wished to include and on which they walée to

agree, omitting other terms which they did not wishnclude

or on which they were not able to agree. Thusqa4dar regard
must be had and reliance placed on the express tefrthe

Convention, which define the rights and freedomsctvhihe

contracting parties have undertaken to secure.”

This passage, with great respect, reflects the iitapoe of the fact that a treaty
usually represents a negotiated settlement, a aomgpe, whose terms will have been
carefully chosen so as to identify the limits ofavtmas been agreed. True it is that
sometimes the edges are left unclear; that, tooy b deliberate, the parties
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119.

preferring to leave some matters to the chancedigl interpretation rather than run
the risk of losing the agreement altogether. Qléavever, as Lord Bingham went
on to state, any issue of what may be implied theotreaty’s express terms has to be
approached by the courts with great caution. Véenat to overstep what was agreed
after painstaking negotiation. | entirely agre¢ghwny Lord’s conclusion (paragraph
40) that this approach applies with undiminishertdoto the Refugee Convention,
and that any gloss on the express words of Ar88IR) is to be avoided.

The second point to which | wish to draw attentommcerns the means by which an
international treaty may be incorporated in doncelstw. At paragraph 59 Stanley
Burnton LJ observed that:

“the Convention does not have the force of statutder our
law. | reject the Appellants’ submission that then@ention has
been informally incorporated. It has not. Indeedloubt that
there can be such a thing as informal incorpordtion

So, with great respect, do I. A treaty may onlyirm®rporated into the domestic law
of the United Kingdom by legislation, and therefaepressly. It is important to
remember that under our Constitution, subject tdaoe arcane exceptions, the
Executive is not a source of law save as the maksubordinate legislation which,
however, must be authorised by Act of Parliame®ince treaties are entered into by
the Executive, there must be a distinct legislatigeif any such measure is to take its
place in the body of English law. This is partanly important where the treaty’s
provisions are sought to be relied on as confemiglgts in our courts. The source of
thedomestidaw relied on must be clear.
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