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Lord Justice Laws:

INTRODUCTION

1.

On 7 December 2009 the Special Immigration Appéatsnmission (“SIAC"),
presided over by Mitting J, heard and granted ther&8ary of State’s application to
revoke U’s bail. They gave reasons in a writteshgjuent dated 21 December 20009.
U now applies for judicial review of that decisioRermission was granted by Sales J
on 1 February 2010.

U’s case has a long history. | should first sketod immediate background to the 7
December decision. On that day U remained helietention pursuant to an earlier
decision of SIAC made on 20 March 2009, also twkevhis bail, which had been
arrived wholly on the basis of closed evidence noinehich had been revealed to U.
On 1 December 2009 i@art, U and XC v The Child Maintenance and Enforcement
Commission and SAC [2009] EWHC 3052 this court (Owen J and myself)dhiblat
this amounted to a violation of U’s right under it 5(4) of the European
Convention on Human Rights (ECHR) “to take procegsiby which the lawfulness
of his detention shall be decided speedily by artcand his release ordered if the
detention is not lawful”. We considered (paragsaph2 — 114) that this conclusion
was compelled by the decisions of the European t@duiuman Rights irA and Ors

v United Kingdom (Application 3455/05, 19 February 2009) and of theuse of
Lords in AF and Ors v Secretary of State [2009] 3 WLR 74. U was accordingly
entitled to an order quashing the revocation oftag. However (without objection
from U’s counsel) we withheld that relief for seveays for necessary arrangements
to be made in anticipation of U’s release. It wesognised also that the Secretary of
State would have an opportunity within that timeségk permission from the Court of
Appeal to appeal to that court. In fact he did dotso. Instead he applied to SIAC
for a further revocation of U’s bail, seeing th#fherwise the prior revocation would
imminently be quashed and U automatically restooeokil on terms which had been
fixed much earlier.

In granting that application SIAC were of coursdigdal to be loyal to this court’s
judgment of 1 December 2009; that is to say, thaylcc not revoke bail wholly in
reliance on closed material none of which, not emengist, had been disclosed to U.
SIAC without doubt purported to act free of theegal vices. Miss Kilroy, in her
tenacious argument on U’s behalf, submits howekat in seeking to do so SIAC
applied an improper legal test for the applicatsodétermination, based on what has
been called in the proceedings a “precautionarycgmh”. The questions raised in
this judicial review application are (1) whether fact the precautionary approach
played any part in SIAC’s determination of 7 Decem009; (2) if it did, whether it
is legally objectionable, and the determinatiorreéf@e flawed. Plainly (2) only falls
to be considered if (1) is answered in the affiiveat

In order to explain how these issues arise | must to the history. What follows is
an expanded version of the passage in my judgmedarit in which | described the
facts of U’s case.

HISTORY

5.

U is an Algerian national born on 8 February 196& came to the United Kingdom
in November 1994 and claimed asylum. At the end1896 he travelled to
Afghanistan. He returned to the UK in March 1999n 27 June 2000 his asylum
application was refused. In March 2001 he wassteceand remanded in custody on
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criminal charges, but they were dropped on 16 M2§12 However he was detained
at HMP Belmarsh by the Secretary of State undesigzaph 16 of Schedule 2 to the
Immigration Act 1971 (“the 1971 Act”) on the growndhat he had breached the
conditions of his temporary admission. There edsukengthy series of events whose
upshot is that, save for a period from July 2008l &ebruary 2009 when he was on
bail, U has been continuously in custody since M&0601. His confinement has
been justified from time to time as a prisoner emand, or under the administrative
powers given by the 1971 Act, or at one stage agydive whose extradition was
sought to the United States.

6. Part of the history concerns deportation proceedimgjating to U. On 11 August
2005 the Secretary of State served him with a aotitintention to deport under
s.3(5) of the 1971 Act on the ground that his digtimm would be conducive to the
public good for reasons of national security. Aadperoceedings followed. On 7
November 2006, allegedly because of delays in tA€ Sppeal process into which it
IS unnecessary to travel, U waived his right tosperhis appeal against the Secretary
of State’s decision that he was a risk to natiaealurity while making it clear that he
did not accept the truth of that finding. A conseqce was that when SIAC came to
hand down its decision dismissing U’s substanteeal, it was unnecessary to give
a closed judgment. The open judgment on the ratecurity issue given by SIAC
on 14 May 2007 was in the following terms:

“3. It is the Secretary of State’s case that frd@96 until
February 2001, U was a leading organiser and fail of
terrorist activity aimed mainly at overseas targéts that end,

it is claimed that he formed and led a terrorisiugr bearing
one of the names which he had assumed in Afghanista
Several of its members have been the subject oéadppo
SIAC, against decisions by the Secretary of Stateldport
them on national security grounds. Claimed memlyershthe
group formed part of the Secretary of State’s @genst each
of them.

4. On 23 March 2006, FCO officials handed over he t
Algerian Embassy a note which summarised the dgcuri
service’s view of U in the following terms:

‘Senior position in Mujahedin training camp in Afghistan.
Direct links to UBL (Usama Bin Laden) and otherise AQ
(Al Qaeda) figures. Involved in supporting terrsis
including those involved in the planned attack dre t
Strasbourg Christmas Market in 2000, and an egvlar to
attack Los Angeles Airport. US sought his extraditibut
withdrew request August 2005 ... DETAINED'.

There are credible grounds for believing each oésé¢h
assertions.

5. In an unsigned witness statement dated Janu20@, Zhe
appellant admits that, while in Afghanistan, heeraded
Khalden Camp (paragraph 16), at which individu&seived
training for ‘resistance’ in their own countriesa(pgraph 16).
He stated that he ‘was obliged, or felt obliged htove some
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form of rudimentary military training’ (paragraph5)l He
admits attending the guest house in Jalalabadhethvothers,
suspected of terrorist activity, claimed to havet nem
(paragraph 26).

6. Some of the information about U’s specific catdaand
activities at both places was provided by AhmedsBes who
was arrested on 14 December 1999, in Port Angeles,
Washington State, driving a van laden with explesjwvhich
he said were destined for Los Angeles Airport. O\l
2001, Ressam was convicted of engaging in an aerafrism
and placing an explosive in proximity to a termiaald other
offences, for which he was sentenced on 27 July52@0
twenty-two years imprisonment — a substantial redoon the
sixty-five years minimum required by sentencingdglines.
He received that discount because he had providednation
judged by the United States authorities to be &oeut others,
including, in particular U. He said that he hadeieed training
in weapons handling and bomb making in Afghaniséanpart
of a cell which included U as leader or trainearlto bomb
US targets were discussed at the training campssdre
understood that U’s responsibilities included figating travel
to and from the countries in which operations wérebe
carried out. (See paragraph 8 of the long formeseabmplaint
against U by the United States of America datedl 2001.)

7. Ressam also stated that the proposed bombingosf
Angeles Airport was discussed with U in Afghanistan
(paragraph 9) and that, as the date of the oparapproached,
U arranged that he would meet him in London whehdu left
the United States and assist him with travel to efily
(Paragraph 11).

8. On the basis of Ressam’s statements, the USitates of
America sought U’s extradition from the United Kdagm. The
application was withdrawn after, in April 2003, Ras refused
to testify against U. At a minimum, this calls irqaestion the
reliability of Ressam’s statements about U.

What cannot be gainsaid, however, is that Ressasrewgaged
in a serious attempt to commit a major act of t&ro in the
North West of the United States; and what is unemintted by
the appellant is that a telephone number attribtitettim —
7714620952 — was noted on a business card in R&ssam
possession. Further, the appellant admits thatdteRassam at
the guest house in Jalalabad (paragraph 26 oftétiensent of
January 2006). At a minimum, a significant conratti
between a man caught in the act of furthering aomajrrorist
operation and U is established, with its originAfghanistan.
Other information demonstrates that this was nat jan
unfortunate coincidence.
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9. The appellant states that the ‘sole purposedturning to
the United Kingdom was to mobilise support in ttasintry for
the Chechen people’ (Paragraph 30 of his statemdatadmits
‘accessing’ false documents to this end. Signifiganif
euphemistically, he states that ‘this related ® d@hranging of
volunteers for Chechnya to go to Afghanistan tougreqgsome
basic training’ (Paragraph 36). The training wagadly
military. Further, there is clear and credible evide that,
between March 2000 and February 2001, a group m&eth
Algerians, led by him, purchased 230,000 poundshairhigh
frequency radios, satellite telephones and airti(8=e the
undated witness statement of Stuart Castell, TeahManager
of Integrated Communications Solutions Ltd.) Thesiaty is
wholly consistent with the role which Ressam sdidt tU
played at the camps in Afghanistan and in conneatith his
own operation.

10. On 10 March 2003, the High Court in Frankftohvicted

four Algerian men of planning an attack on the €imias
Market in Strasbourg in December 2000. The couatest
‘connections to the Al Qaeda network could not beven.

However it was not contested that all four in tkang 1999 and
2000 had received military training in Afghanistan. the

opinion of the court encouragement to carry outdttack, if

not the actual direct order, came from fellow nmasli
surrounding (U).” This finding of the German Couafter a

trial, deserves considerable weight; and is, ageamsistent
with the information about U’s activities alreadferred to.

11. All of this material, taken together, satisfigs, on balance
of probabilities, that the appellant has been iwedl in
facilitating terrorist activity overseas; and, so,consequence
poses a significant risk to national security. Vgeea with the
assessment of the Security Service, summarisedh@nnote
given to the Algerian Embassy on 23 March 2006 .tHeur
despite the fact that the appellant has been detain
continuously for six years, we share the Securigyvige’s
assessment that he remains a risk to national isecde has
shown no sign of disavowing his former beliefs ssaciates.
Indeed, his most recent witness statement dateaada2006
maintains that the accusations against him are faisl that his
purposes and actions were wholly benign. Only dibte and
radical change in outlook could demonstrate thatriek has
been eliminated or reduced to an acceptably lowlleWhere
has been none.”

7. U first applied for bail in July 2007. His appltean was heard in SIAC on 23 August
2007 and was rejected on the basis that the lemigtme for which he had been
detained pending deportation was not yet excess$tmvever on 27 February 2008 in
the course of a bail application made by anothegeAdn who was also detained
pending deportation, SIAC heard argument as toréasonableness of continued
detention given the likely future period of detentif, inter alia, the House of Lords

granted U’s petition for leave to appeal which wadstanding at that time. (A
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10.

principal issue in the prospective appeal was dbdceffect of assurances given by a
foreign sovereign State as to the treatment ofaymaore of its nationals upon his or
their deportation home from the United Kingdom.)AGS rejected the application for
bail but stated:

“If the House of Lords grants permission on the tdentified
grounds then we would consider it wholly reasondbteany
Algerian appellant in detention to make a freshliappon for
bail which the Commission would attempt to deteenat the
earliest possible opportunity.”

The House of Lords granted leave to appeal to UlMarch 2008. Together with

other Algerians detained pending deportation oronat security grounds he applied
for bail. The Secretary of State did not oppose #pplication but sought U’s

admission to bail at an address in Liverpool on2ah@ur curfew. U proposed an
address in Brighton. For reasons not disclosethattime the Secretary of State
objected to the Brighton address. On 30 April 2808C ordered that U be released
on bail to the Brighton address subject to stringemditions including a 24 hour
curfew. On 15 January 2009 a minor relaxation alésved, permitting U to take

twice-weekly accompanied walks of one hour.

On 18 February 2009 the House of Lords dismisseddgpeal ([2009] UKHL 10).

On the same day the Secretary of State, on natitk &pplied to SIAC to revoke U’s
bail on the basis of “an increased risk of abscmgdiue to the terms of the
judgment”. At length the application came befotAG on 26 February 2009. The
Secretary of State indicated that she might benglgn closed material in support of
her application. SIAC ruled that if the SecretafyState wished to rely on closed
material in relation to any individual she had tectbse to that individual whether it
was being relied on. No decision was then madéherpplication to revoke bail,
SIAC adjourned the matter (at U's instance, and tfaother bail applicants) to 5
March 2009. The Secretary of State applied fot tmibe revoked pending the
resumed hearing on that date, but that was refused.

After the hearing on 26 February U left the heaigegtre at approximately 5.30 pm
under escort by immigration officers. But he tliksappeared. His solicitors were at
first unable to establish what had happened to Ata hearing the following day, 27
February 2009 (arranged as | understand it on behahother Algerian detainee), it
became clear that U had been arrested and detairté®llP Belmarsh. Accordingly,
together with the other four appellants detainedrioight, U sought his immediate
release and made an urgent application for judigaiew of the decision to detain
him on the grounds that his detention amountednt@tause of power. A closed
hearing ensued at which the Secretary of State istdohclosed evidence. Thereafter
U was informed by SIAC that closed evidence hachteaduced in relation to him
but not the other appellants. The other four wermediately released pending the
adjourned hearing of the application to revokerthail. However SIAC then and
there revoked U’s bail on a temporary basis (pendie adjourned hearing) on the
ground that the closed material indicated an irsgdaisk to national security and of
U’s absconding. Mitting J, sitting in his capacéy a High Court judge, refused U’s
application for judicial review.

On 4 and 5 March 2009 SIAC heard full argument be Secretary of State’s
application for revocation of U’s bail, includingiemissions as to the effect of the
judgment of the European Court of Human Right# end others v United Kingdom
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11.

12.

13.

14.

(the judgment was cited i@art; | need not cite it here for present purposes). |
reliance on that decision it was submitted for @t tbufficient details of any closed
material sought to be relied on by the Secretar$tate should be disclosed so that
effective instructions might be given to U’s spéaidvocate. On 5 March 2009 SIAC
rejected that submission without at that stagengiveasons, and proceeded to hear
closed evidence adduced by the Secretary of State.

On 20 March 2009 SIAC gave judgment rejecting ther&ary of State’s application
to revoke the bail of the four other appellantst balding that U’'s bail should be
revoked. The Secretary of State had contendedhbatiouse of Lords’ dismissal of
appeals brought by U and others, in which the dgpmsl had advanced contentions
relating (for example) to the issue of risk on retuo Algeria, “directly and
significantly increases the risk of these individuabsconding”. SIAC dealt with this
contention at paragraph 19, which plays an imporgpart in Miss Kilroy's
submissions for U before us. The Secretary ofeS&tairincipal argument was put
thus in a witness statement by a Home Office @fici

“The principles of the deportation with assurangesicy
having been upheld by the House of Lords, eachhetd
individuals will be aware that the prospects of atégtion are
now substantially higher, even if deportation id get quite
imminent.”

Other related arguments were deployed, which Sla@rsarises at paragraph 19.
They considered, however, that it was a “practoeatainty” that the European Court
of Human Rights would accept applications fromdpeellants (raising ECHR issues
on the House of Lords’ conclusions) as admissilaled give “an Article 39
indication” (that is, an indication that the appelis should not be deported until the
Strasbourg court had ruled on the substance ofcttse). SIAC added (again
paragraph 19):

“We do not accept, as a realistic assessment, rby@ogition
that ‘deportation in the near future is now a aliprospect’.
Nor do we accept that the appellants and theirsadsiwill
regard applications to the Strasbourg court asleepe.”

Accordingly SIAC (paragraph 20) concluded that Sexretary of State’s application
to revoke bail was not determined “on those gengmbositions [sc. relating to the
effects of the House of Lords’ decision], but onnsiderations specific to an
individual appellant”. They proceeded to consitter individual appellants in turn,
and as | have said declined to revoke balil ini@iaio any of them save for U, whose
case they addressed last of all. They stateddpsph 44):

“For the reasons which are wholly set out in theset
judgment, we are satisfied that the risk that U ikach his
bail conditions has significantly increased.”

And so in his case they acceded to the Secretatate’s application. It is not
disputed that their decision on 20 March 2009 imke U’s bail was based entirely
on closed evidence, and the reasons for it weré&S[A€ stated) entirely set out in
their closed judgment.

Now | may come to SIAC’s reasons for revoking Uaillon 7 December 2009,
contained in Mitting J’'s written judgment of 21 [@a&cber 2009. Paragraph 1 refers
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to the decision inCart and (following an invitation from counsel for bogarties)

states:

“This judgment... sets out the approach which wi adopt to
bail applications in the future and gives our reasfor the
decision to revoke bail in U’'s case.”

There follows some account of the history, thes:thi

“7. In the case of a new appellant, it is unlikehat the
national security case will be fully deployed at #tart, at least
in the open material. We do not start with a pngstion that

he mustbe detained but, save in exceptional cases, we are

unlikely to be able to determine, at least on theromaterial,
whether or not the two risks [sc. the risk the dlppé poses to
national security, and the risk of his abscondirgpiled] could
be managed if an appellant were admitted to baih
precautionary approach will be adopted. Removdhefvital
tool of reliance on closed material will make itlikaly that
SIAC will grant bail. The means of ensuring thatemtion is
not arbitrary or even unduly prolonged will be tsist upon a
tighter timetable for the taking of steps prepamnato an appeal
than has hitherto been customary...”

15.  SIAC turned to the specific decision that fell minade in U’'s case at paragraph 11.:

“SIAC’s assessment of the threat to national sécyosed by
U is set out in paragraphs 1 to 11 inclusive obfien judgment
in his case of 14 May 2007. Of all SIAC appellahésis, in
our judgment, the one who would pose the greaiekt to
national security if he were to abscond. Given Higorical
role as the leader of a terrorist group, it is ljkénat there are
individuals with the incentive and ability to agsisim to
abscond. Tagged house arrest will not preventftom doing
so: the tag does not contain a tracking devicemdtely alerts
the monitoring company to the fact that he has tledt house
and garden to which he would be confined. Howengck the
response of the police, he would have sufficiemietin which
to abscond. If, as we believe likely, abscondinguld be
assisted by others, there would be a substantaiashthat he
would then disappear from view and/or leave thentgu The
incentive for U to abscond is great and, now, quiggent. He
will be aware that, if deported under guard to Algehe is
likely to be detained, charged and prosecuted iiconvicted,
sentenced to a very long term of imprisonment urihticle
87(a)(6) of the Algerian Criminal Code. His onlpde of
escaping that fate, apart from the success okl Ichallenge,
is to abscond. His domestic legal challenge has mearly run
its course. Not only was his appeal on the maoumgds on
which deportation with assurances has been chaeng
rejected by the House of Lords, his challenge te th
reconsidered decision of SIAC has also failed & @ourt of
Appeal, save in one resped; G, BB, U, Y, W, PP and W
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[2009] EWCA Civ 1287 27 November 2009. Only onetloé

two grounds upon which permission to appeal has heanted
relates to him: the claimed ability of an appellémtadduce
‘reversed closed evidence’. If his appeal wereuoceed on
that ground, the result would not be that his appgainst the
notice of intention to deport would be allowed, yotthat it be
remitted to SIAC to admit further evidence on thevérse
closed evidence’ principle. He was given leaveartgue that
point in his original appeal, but did not, we awddt for

‘strategic’ reasons do so. The failure of all lmme of the
grounds of challenge in domestic proceedings mustow,

have led him to a gloomy view about the likely prests of
success. His last and only hope would be an adjiT to

Strasbourg, the outcome of which is uncertain. idHa single
man, without family ties or responsibilities in ti&. He has a
good record of compliance with bail conditions, buaty for 7

or 8 months. In his case, this factor is onlyiofited weight.
Our assessment of the current circumstances inase is that
if we were to re-admit him to bail, there is a rask or serious
possibility that he will breach the condition ofshbail which
requires him to reside throughout the day and ngghthe
address in Brighton at which he lived for severight months
or, on slightly less stringent terms, at anothedress in the
United Kingdom. Removal of the opportunity to cioles

covert intelligence about an impending risk of amsing

would make it impossible to manage that risk, efgmvhich

we are not) we were prepared to take it. We atisfigal that
the grounds for revocation of bail under paragrap(8)(a) of
Schedule 2 to the 1971 Act are made out.”

THE FIRST ISSUE: DID THE “PRECAUTIONARY APPROACH” ALAY ANY PART IN
SIAC’S DETERMINATION OF 7 DECEMBER 2009?

16.

17.

Miss Kilroy has points to make on the decision@®fand 27 February 2009, but they
were both taken on a purely interim basis. Hewwmrgnt on this part of the case
depends essentially on the force of her submistiah the open evidence which
might have militated in favour of revoking U’s bail March 2009 was considered
and held not to justify revocation at paragraphsad8 20 of SIAC’s decision of 20
March 2009; the same open evidence, therefore,otdrave justified revocation in
December 2009. Some other factor must have beammt Miss Kilroy submits
that it was the “precautionary approach” heraldegaragraph 7 of the judgment of
21 December 2009.

The first point to make, as it seems to me, is thatfactual material described in
paragraph 11 of the 21 December judgment — “OG8C appellants he is, in our
judgment, the one who would pose the greatesttoisiational security if he were to
abscond. Given his historical role as the leadea terrorist group, it is likely that

there are individuals with the incentive and apilib assist him to abscond” — (a)
reflects what SIAC had said in greater detail oriviey 2007, (b) is entirely based on
open material and (c) on any reasonable basis ajusgiifies the revocation of bail.

In addition events which happened since the May72@€cision (U’s failure in the

House of Lords and patrtial further failure in theu@t of Appeal) can only have made
matters less promising.
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18.

19.

20.

But | must confront Miss Kilroy's submission thaketopen evidence was considered
and held not to justify revocation at paragraphsat@ 20 of SIAC’s decision of 20
March 2009; it cannot therefore without more havsified revocation in December
2009. In my judgment the evidence shows that genonaterial upon which, on the
face of it, SIAC relied for its decision to revokks bail in December 2009 had not
been considered in March. Paragraph 19 of the a&iMjudgment (which is central
to Miss Kilroy’'s argument) does not discuss theropeaterial set out on 14 May
2007. | have summarised the reasoning containguhiagraph 19 of the 20 March
judgment at paragraph 11 above. It turned on tfeets of the then recent House of
Lords decision, the prospects of success in théhdoming Court of Appeal
proceedings, and the likelihood or otherwise of Anticle 39 indication from
Strasbourg; and SIAC’s judgment on those mattedsmdit carry the day for the
Secretary of State’s application to revoke bail. ut Bhe underlying facts or
apprehended facts as to U’s terrorist connectia®sjier investigated in open
evidence, were not touched upon.

Miss Kilroy, however, submits that the court sholédsceptical at the suggestion that
SIAC in December only had regard to the existingromaterial relating to U. The
theme of her case is a rhetorical question: if thaterial was so decisive in favour of
the Secretary of State’s application to revoke malDecember, surely it would have
been seen as a short answer in March; and therkl lmame been no necessity to go
down the more problematic road of reliance on casaterial.

SIAC no doubt gave careful consideration to theuargnts put to it in March 2009,
whatever form they took. It is in my judgment elgampossible to infer from the
context or the specific terms of the March decidiwat SIAC then regarded the open
material concerning U’s terrorist links as insuffiat to justify a revocation of his
bail. But if that were in doubt, the matter ismy judgment put to rest by certain
passages in the transcript of the argument befdfeC Son 7 December 2009
(transcript p. 45 line 22 ff):

MITTING J: The way in which Mr Tam [for the Secaey of
State] seeks to [show that U’s bail should be redpks to say
U historically has posed a very serious threat &tional
security, the incentive for him to abscond becafsehat faces
if he goes to Algeria lawfully, that is detentiomdaretrial and a
sentence up to life imprisonment is such that hékely to
abscond.

COUNSEL (for U): | had not understood that it wgsng to
be possible to reinvent the wheel...

MITTING J: ... When bail was granted it was grahveth the
Secretary of State agreeing. What we declinedbtawiden the
previous Home Secretary wanted to withdraw bainfral five
of the Algerian appellants [sc. in March 2009] wagxamine
each case individually in the light of our then arslanding as
to the way in which we should exercise our powAnd now
we know that was not right and we have got to gokh@a
square one.

COUNSEL: It is my respectful submission that tisdtasically
re-writing the position because everybody has mded on the
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21.

22.

23.

basis that the reason why U remained in detentone@eryone
else was granted bail was because of the closeetialainique
to him. That is what differentiates him from dlktothers who
were released.

MITTING J: Indeed that was the basis on which wached
our decision [sc. on 20 March 2009], but it doet mean to
say that revisiting the matter we are inhibitedrfreeaching a
different decision on different material.

COUNSEL: Obviously the critical question is is helifferent
material. | am not aware of any.

MITTING J: | do not mean new material. We did eohsider
whether in U’s case his bail should be revoked bseaf the
factors | mentioned to you a minute or two ago fitp. We
decided it on the basis of closed material, bdbi#s not mean
to say that we cannot when revisiting the decigiathe light of

the law as we now know it to be, we are mst][prevented
from approaching it afresh in the light of consateans which

we did not then consider.

COUNSEL: ... [l]t would be my respectful submissibat that
is essentially seeking to go behind the effecthaf judgment
and that in truth there is no distinction betweemndl any of
the others save for the national security [sc. nmggarihe
closed] material.

MITTING J: That | do disagree with. On any view the
hierarchy of those with whom we are concerned &t ihe top,
the others are not.

In my judgment it is plain that in these exchanigising J was pointing to a basis for
revoking bail which in no way depended on closediena but on known facts about
U which had long since come to light in open evaenbut which had not been
considered on 20 March 2009.

| see no reason to doubt, and every reason to a¢bepthis was the basis on which
SIAC concluded as it did in its written judgmentadf December 2009. Miss Kilroy

was disposed to submit, as | understood her, th#inll J's observations in the

passages cited may not have represented the viappooach of all three members of
the tribunal. That will not do. Nothing suppotte submission. The other two
members may in the nature of things have been dlgieéhe High Court judge in the

chair but if they or either of them felt that hesaautting a point of view distinctly at

odds with their own, one would expect them to hsaid so.

Miss Kilroy also has a point on the second lasttesee of paragraph 11 of the
judgment of 21 December 2009, which | repeat fowvemience:

“Removal of the opportunity to consider covert iligence
about an impending risk of absconding would make it
impossible to manage that risk, even if (which we @ot) we
were prepared to take it.”



Judgment Approved by the court for handing down. U v SIAC

The risk referred to is that U would breach theditbons of his bail. Miss Kilroy
says, as | understood her, that this sentence smshows that on 21 December

2009, despite the decision@art, SIAC continued to have regard to closed mat&ial

and/or were relying on the contentious precautipapproach.

24. The sentence is, with respect to Mitting J, soméwdephic. But it is in my
judgment clear that SIAC was stating that it wak prepared to take the risk of U’s
breaching his bail conditions. It follows that aognsideration of the position that
might obtain if itwas prepared to do so belongs to a different scenaniclwdoes not
arise. There is no reliance on closed materiather precautionary approach in
reaching the decision to revoke bail.

25. For all these reasons | conclude that SIAC’s detation of December 2009 was
uninfluenced and unaffected by any closed materithe precautionary approach.

THE SECOND ISSUE: LEGALITY OF THE “PRECAUTIONARY APPROACH”

26. This issue does not arise if my Lord agrees with gogclusion on the first issue,
since it means that the legality or otherwise efphecautionary approach is irrelevant
to the legality of the December decision to revbké. In the circumstances | do not
think it appropriate to enter into the second iss@r views on the point would be
obiter. This is not in my opinion one of those casesrelitewould be profitable, as it
sometimes is, for the court to giebiter guidance on a point which has become moot
in the litigation in hand. The “precautionary apgch” is itself an elusive notion and
its legal merits will be much better judged agaowicrete relevant facts.

CONCLUSION AND POSTSCRIPT

27. For the reasons | have given | would dismiss tipiglieation for judicial review. |
would not, however, leave the case without makiresé general observations. One
dimension of Miss Kilroy’'s argument was the sugmestthat if the December
decision was driven only by the earlier open matethen it should be condemned as
irrational in theWednesbury sense ([1948] 1 KB 223) given the fact (as Misgdil
urged) that the same material did not justify retmmn of bail in March. | have not,
of course, accepted the supposed fact; but | merthe matter in order to give
emphasis, if | may, to what | said @art at paragraph 85:

“As for bail, the court will not allow judicial regw to be used
as a surrogate means of appeal where statute hgsawided
for any appeal at all. In a sensitive area whbeettibunal is
called on to make fine judgments on issues touchiigpnal
security, | would anticipate that attempts to condethe
refusal (or grant) of bail as violating théednesbury principle
will be doomed to failure. A sharp-edged errorlaiv will
have to be shown.”

28. Permission to bring this present judicial reviewswaith respect rightly given by
Sales J because SIAC’s December judgment articylatea single narrative, the
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tribunal’s response (the precautionary approachhitocourt’s ruling inCart as to the
impact of ECHR Atrticle 5(4) on bail cases togethéh its decision on the merits of
the Secretary of State’s application to revoke WUal; and this provided the
opportunity for Miss Kilroy’s submission, which fony part | have rejected, that the
former infected the latter. But I think it shoudd clearly understood that challenges
to bail decisions by SIAC will be rare and excepéil requiring, as | expressed it in
Cart, a “sharp-edged error of law”.

Mr Justice M cCombe;

29.

| agree.
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