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His Honour Judge Grenfell:

1. The Claimant, Dominique Essomba, is a 42 year aléd male asylum seeker from
Cameroon who arrived in the UK on the 30th Decen20®2 and claimed asylum on
the 3rd January 2003 on the basis of his politiopinion illustrated by his
membership and support for the SDF (Social Demigcifatont Party). He had
exhausted all rights of appeal. He now seeks, with permission of His Honour
Judge Langan QC, to challenge by way of judicialie® the decision of the
Secretary of State dated"May 2009 refusing to treat his further submissisna
fresh claim in accordance with paragraph 353 of Ilthenigration Rules on two
grounds:

) that there is a real risk of persecution if hestsimed to the Cameroon

i) that the Secretary of State has not correctly iegpphe test of ‘anxious
scrutiny’ to the further representations.

2. That decision has since been superseded by thet&gcof State’s decision of the
16" June 2009 to similar effect, which decision isliemyed in the amended grounds
on the same basis.

3. The history is as follows. The Claimant’s clainr fasylum was refused by the
Secretary of State on the 3rd March 2003. The appgainst that refusal was
dismissed at a remitted hearing on the 23rd Noven20®4 by R G Handley,
Adjudicator, sitting at the North Shields Hearingrre. On the 21st September 2006
the Claimant’s solicitors submitted further reprgaéions and evidence on behalf of
the Claimant namely copies of documents comprigihg (i) a copy of an arrest
warrant dated 4th February 260%i) medical evidence to show that the Appellant’
physical and mental health had deteriorated sinseappeal. On the 2nd October
2008 the Claimant’s solicitors submitted furthepresentations on behalf of the
Appellant seeking indefinite leave to remain on blasis of his length of residence in
the UK. On the 8th of December 2008 the Claimastéicitors wrote to the
Defendant enclosing an updated report from theeflapt’s counsellor Canon David
Goodacre along with the mailing envelope which badtained the arrest warrant.
The explanation given was that the arrest warraht came to light in 2006 when the
Appellant managed to contact his friend Innocemidgfoon trying to locate his wife
and children. His friend had told him about thesexice of the warrant and thereafter
had sent a copy to him. Also enclosed with thigetewas a letter from the
Appellant’s wife dated 5th February 2007 outlinithg problems she faced with the
Cameroonian authorities due to her husband’s #@ieivand the fact that she had to
flee Cameroon and is now presently in Ghana. Téd & oss had been able to trace
her there.

4, On the 8th January 2009 the Claimant’s soliciterst $urther medical evidence from
his general practitioner regarding the Claimantedial condition. A report from the
Claimant’s consultant was still awaited. The Clants solicitors sought to have the
Secretary of State consider this fresh evidence fassh claim for asylum. In a letter
dated 14th May 2009, the Secretary of State refusedcknowledge the further
representations and evidence as a fresh claim.

1 Wrongly translated as ‘2004’ although the datengt@n the original French version plainly showe@02'.
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His Honour Judge Langan QC, granting permissiorapgply for judicial review
observed that the significant issue was whetherStheretary of State had confused
the produced arrest warrant datel Bebruary 2005 with the evidence relied on
previously only to the effect that there was aresirrwarrant outstanding as at
November 2004; that it was unlikely that the comauld wish to dwell on the other
criticisms of the decision, for example, health,jckhappeared to be misplaced. Ms
Patel, has, therefore, properly concentrated orptbeenance of the two documents
referred to and has not pursued other aspectseadehision, which, in my judgment
are plainly not validly challenged.

The Secretary of State has acknowledged in hisrigefdated 30th June 2009 that in
making the decision of the $4vlay the writer on his behalf had indeed confudes t
produced arrest warrant datel Bebruary 2005 with the arrest warrant referrethto
the previous adjudications.

Further representations were submitted on behathefclaimant on the 18June,
which sought to raise an Article 8 claim of potahtnterference with the claimant’s
enjoyment of a private life in the UK.

A further decision was made by the Secretary ofeStéhich was communicated by
letter of the 28 June. By his Defence of the"™0une the Secretary of State of state
contended that the arrest warrant of tfleFébruary 2005 can properly be discounted
in the exercise of his discretion and sets outdsponse to the Article 8 claim.

| heard argument on the 22uly 2009 when | reserved judgment.

| am gratefully adopting the legal framework set by Mr Hilton, counsel for the
Secretary of State.

Paragraph 355 of the Immigration Rules providefolows:
“Fresh Claims

“When a human rights or asylum claim has been esfusr
withdrawn or treated as withdrawn under paragraBC3of
these Rules and any appeal relating to that claimoi longer
pending, the decision maker will consider any ferth
submissions and, if rejected, will then determirteether they
amount to a fresh claim. The submissions will antaiona
fresh claim if they are significantly different frothe material
that has previously been considered. The submssidhonly
be significantly different if the content:

) Had not already been considered; and
i) Taken together with the previously considered nmtecreated a
realistic prospect of success, notwithstandingeigsction.”

The leading case on paragraph 353 is the decididheoCourt of Appeal inAVM
(DRC) v Secretary of State for the Home Department [2006] EWCA Civ 1495, in
which Buxton LJ set out in terms both the task lné Secretary of State when
deciding whether further submissions amount toeshrclaim and the test to be
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applied by a Court called on to review the Secyetalr State’s decision. The
following principles can be taken from paragrapkkl6 the task of the Secretary of
State under paragraph 353 is to decide whethendwe material is “significantly
different” from material already considered anccégd. That task is twofold.
First, the Secretary of State must ask whethenéwe material was in fact considered
on the asylum claim. If so that is the end of theter, because the material is not new
and cannot constitute a fresh claim. Second, ibrthe new material has not already
been considered, the Secretary of State must aamwidether, when taken together
with material previously considered, the whole teea realistic prospect of success
on a fresh asylum claim. If the answer is yessitifresh claim under 353. In
approaching the second limb of his task the SegrefaState’s judgment will involve

a judgment on the reliability of the new materiag well as a judgment on the
outcome of a fresh asylum claim based on that mahteA Court reviewing a 353
decision similarly has a twofold task and must addrtwo matters. First, has the
Secretary of State asked himself the right queshamely whether there is a realistic
prospect of an adjudicator, applying the rule ofians scrutiny, concluding that the
applicant will be exposed to a real risk of persecuon return?  Second, in
addressing that question, did the Secretary oe3atisfy the requirement of anxious
scrutiny? If the reviewing court cannot answerhbof these questions affirmatively,
it will grant the application for judicial review.

Ms Patel relies on the emphasis extracted fronidl@ving authorities.

Toulson LJ inAK (Afghanistan) v Secretary of Sate for the Home Department [2007]
EWCA Civ 535 at paragraph 23 put it this way:

“Precisely because there is no appeal from anradwecision
under rule 353, the decision maker has to decidetiveln an
independent tribunal might realistically come dawriavour of
the applicant's asylum or human rights claim, onsatering
the new material together with the material presigu
considered. Only if the Home Secretary is ablextdusle that
as a realistic possibility can it safely be saidttthere is no
mischief which will result from the denial of th@mortunity of
an independent tribunal to consider the material.”

and at paragraph 39, specifically in relation ® ¢bnsideration of a new document

“He had to ask himself not whether he thought i \ilkeely, but
whether an immigration judge might regard the doeuniras
genuine after anxious scrutiny, bearing in mind finevious
credibility finding in the appellant's favour ...”

The important word is ‘might.” Blake J iNgirincuti v Secretary of Sate for the
Home Department [2008] EWHC 1952 Admin summarised the court's task
reviewing “the Secretary of State's assessmentatbweith anxious scrutiny to see
whether the factual issue it goes to could mak#éfarence in the appeal and whether
the material could make a difference to the facsmle.”

The arguments in the present case can be summasgdetows.
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Mr Hilton submits that there must be some filterprgcess to enable the Secretary of
State to form a judgment on the validity of thedevice; that this was precisely what
the decision maker did in the 2nd letter of the Jifhe 2009. The matter was

considered in detail He formed a judgment whidswot irrational; gave reasons

why the new material should be discounted; there aveequirement on the Secretary
of State to form a view on the validity, in partiay of the documents submitted.

The starting point, | agree and as Ms Patel alsongs, is with the findings of the
adjudicator in his determination of the ™3November 2004, which can be
summarised as follows. The claimant had been stargi in his evidence. This
followed the first adjudicator's assessment of ram “overall a credible witness”
(paragraph 32 of adjudicator J Reid’s determinationhe November determination
found that the claimant had a business and had éregaged during his spare time in
SDF activities. The adjudicator accepted the n®ddwidence. The claimant had
been detained and subjected to ill treatment andreo by the authorities. It was
possible that he could have escaped as he descriHdedhad attended a reception
where his Dictaphone was discovered. The adjudlicttterefore, accepted the core
of his claim. Nevertheless, he found that theneéait was not at risk; there was no
finding about the ‘Message Radio et Porte’ (puripgrto be a police message to stop
the claimant on account of clandestine activitieBle adjudicator concluded with his
belief that the authorities would not be interestethe claimant; that the suggestion
that there was an arrest warrant outstanding wpkumsible (no document purporting
to be an arrest warrant was before him contraryhat the decision maker appears to
have thought when making the ™L.4May 2009 decision); that such documents are
easily obtainable in Cameroon.

The essential new evidence in support of a newnct@nsisted of 2 documents, the
purported arrest warrant and the letter from tlenthnt's wife. Ms Patel submits
that the Secretary of State in effect prejudged twdra immigration judge would
decide in respect of the new material; that he khoot have rejected the arrest
warrant without giving anxious scrutiny not onlytte warrant document but also the
Claimant’'s wife’s letter; that there was sufficigmospect of success to regard the
fresh material as giving rise to a fresh claimdsylum which should be heard by an
immigration judge.

In my view, the 1% May 2009 decision maker cannot have applied tloired
degree of anxious scrutiny to the material befor®a.h Had he scrutinised the
November 2004 adjudication and the date stampeobtiginal French version of the
arrest warrant, he would have realised that thadachtor had not been referring to
this document and that it post dated the adjudinati

The essential point for consideration and anxioosutsy, therefore, once the

Secretary of State realised the error in th® My 2009 decision, was whether the
purported arrest warrant could be genuine and #teneto which the claimant’s

wife’s letter lent support to that possibility.

| can detect nothing in the subsequent decisidarlétat leads me to believe that that
decision maker had given anxious scrutiny to the awcuments in conjunction with
one another. Indeed the decision letter makes eation of the wife’s letter at all.
Mr Hilton submits that, where it is said that detmaterial submitted has been taken
into account together with the arrest warrant, dusth infer that the decision maker
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had that letter in mind. When applying the testaofious scrutiny, given the
importance of that letter, | cannot do so. Inipatfér, it is unclear whether or not the
writer considered the wife’s letter as potentigdhpviding support for the existence of
a genuine arrest warrant.

| accept Mr Hilton’s submission that the SecretafyState is entitled to reject a
document where there is good reason to considémthammigration judge would

accept it as genuine. However, he has to be darefavoid predetermining the
genuineness of a document where there is a credge raised as to its authenticity.
That accords with my reading of the authoritiestoch | have been referred.

In my judgment, there are plainly concerns as ® ¢hicumstances in which the
purported arrest warrant came to be sent to thmatd and as to when it was sent.
Nevertheless, when that document was consider@mnjunction with the terms of
his wife’s letter, there should have appeared ¢odicision maker of the $8une that
there was raised new material which ought to hdwe danxious scrutiny of an
immigration judge to consider whether or not it gavse to a real risk that the
claimant would be subject to persecution shouldehgn to Cameroon.

For these reasons, | consider that the SecretaBtaté, whilst he asked himself the
right question in respect of the fresh material, particular, the arrest warrant,
nevertheless in addressing that question, in mgmenht, he did not satisfy the
requirement of anxious scrutiny: he was wrong,the circumstances, to have
resolved the issue of genuineness himself; thashwoaild have regarded the fresh
material in the form of the arrest warrant and @laimant’'s wife’s letter as a new
claim and referred it to an immigration judge tos@er whether the arrest warrant
was genuine, whether the Claimant’s wife’s letatlany support to the genuineness
of the warrant, whether that letter itself gave tis a real risk of persecution.

It follows that | allow the application for judidieeview on those grounds.

With regard to the argument that there was a neticlar8 claim supported by the
fresh material supplied in respect of his commumitynnections in Newcastle, it
seems to me that the decision maker was entitledotwlude that his domestic
circumstances would not amount to sufficient graumeh their own to put to an
immigration judge. Nevertheless, in my view, itwa be artificial if the immigration
judge were not to consider the whole of the fregtemial that has been supplied to
the Secretary of State by the claimant’s solicitohs those circumstances, | do not
propose to rehearse the evidence and argumerdd oeliin support of and contrary to
that claim.

UPON HEARING Ms Patel of Counsel on behalf of the above-

named Claimant and Mr Hilton of Counsel on behalf of the Defendant

upon the Claimant’s application for permission to proceed with a claim



for Judicial Review of the decision of the Defendant dated the 14™ day

of May 2009

AND UPON READING the written evidence submitted on behalf

of the Claimant and Defendant

IT IS ORDERED that the claim be allowed and that the said

decision of the Defendant dated the 14" day of May 2009 be quashed

[This matter occupied the time of the Court from 2pm — 2:05pm ]

By the Court
DATE 17" day of Sept 2009

IN THE HIGH COURT OF
JUSTICE

QUEEN'S BENCH DIVISION
ADMINISTRATIVE COURT

HIS HONOUR JUDGE GRENFELL

ORDER
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