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Lord Justice Sedley:

1. The appellant, represented before us today by katGronin, arrived around
the middle of 2004 in this country. She was byntlegtremely ill and was
admitted almost immediately to hospital sufferingoni tuberculosis,
toxoplasmosis, HIV/Aids and respiratory failure.hrdugh a representative
she eventually applied in February 2005 for asylurhis the home secretary
refused, but her appeal to the AIT was allowedrbgnigration Judge Phull on
both refugee and human rights grounds. In esskemeggration Judge Phull
found that the appellant was at risk from her \nbldusband who was a
gendarme in Cameroon and that relocation wouldaffard her sufficient
protection, especially because she would have tdse to an Aids treatment
centre, of which there are 11 in Cameroon, and usscavomen such as the
appellant formed a particular social group who wagesecuted because they
had no legal or other protection.

2. The reason for the appellant’s vulnerability wasessence that her husband
was a violent man who would not only beat her uplsing other women to
the house, and from whom she had finally stolenesomoney he had saved
for a new car in order to make her escape. It wam the basis of these
findings that the immigration judge allowed the @glpunder both the refugee
and the human rights convention.

3. This determination, while humane and visibly coneel; certainly displays at
first reading a number of weaknesses in its appraa@ed structure. In
paragraph 28, only the refugee question is posesdyyof introduction to the
conclusions. It might be thought that the paracudocial group ultimately
identified by the immigration judge at paragraph B4mely women subjected
to domestic violence to whom no protection is ald@, is a self-defining
group. Articles 3 and Article 8 are spoken of isiggle breath and treated as
if they raised the same issues, issues which tmeignation judge allocates
almost entirely to the medical aspects of the case; the final substantive
paragraph is expressed in terms only of asyluntsjgiibeit the decision is to
allow the appeal both on asylum and on human rigfdsnds.

4. The Home Office’s grounds, on the basis of whiatonsideration was in due
course ordered by Senior Immigration Judge Perkivese in essence that
there was perversity in the finding that the Caropran state provides no
effective protection for women at risk of domestiolence; that there had
been a failure to apply the well-known decisiolNofr SSHD[2005] UKHL
31 [2005] 2 AC 296 to the human rights case on oadieeds; that there had
been no explanation of why the appellant’s hushaasl likely to find her; and
that there was no Article 8 finding at all.

5. On reconsideration, Senior Immigration Judge Joralaa single hearing not
only overset the immigrationjudge but substituteds own decision,
dismissing both claims. It is an unhappy fact, pteg¢ before us by
Mr Steven Kovats for the home secretary today, tthiatsecond determination
is also shot through with error. Mr Kovats accdpis specifically in relation



to the senior immigration judge’s finding, diame#lly contrary to the
immigration judge’s, that it was “simply fancifutd suppose that the husband
would be able to find the appellant if she wereimeed. Mr Kovats accepts
that it was an erroneous finding because it wasamet of the grounds of
appeal and so not open to the senior immigratidggu But what seems to me
just as strong a reason is that the senior immagrgtidge’s reason for taking
this view, spelt out in paragraphs 11 and 12 of desermination, is (with
respect) a classic example of ethnocentric reagpngismissing the
immigration judge’s view that word-of-mouth infortiten would sooner or
later reveal the appellant’s whereabouts to heb&d on the ground that this
would make such information:

“capable of doing what the most sophisticated
information gathering in the United Kingdom is
incapable of doing” -

a view supported by the senior immigration judgeréference to passenger
lists and hospital records.

. The senior immigration judge goes on, remarkablyntyp mind, to treat his
disagreement with the immigration judge’s appragfahow the husband was
likely to behave if he found the appellant as probperversity on the part of
the immigration judge. There is more, to whichill wot devote more time,
because Mr Kovats accepts that the senior immaratijudge’s
reconsideration decision cannot stand. But becéessays that the first
immigration judge’s determination was nevertheléssed the appeal should
be allowed on terms that the case is remitted fde @ovo hearing, a hearing
which he accepts might be limited to a determimatid what was to follow
from the basic facts found by the first immigratjadge.

. Although Mr Kovats stands by the particular soambup point, he very
properly now accepts that in the light of the Hoakkords decision in

K v SSHD[2006] UKHL 46 [2007] 1 AC 412 it would be open &gproperly

instructed tribunal to find women in Cameroon to de€'particular social

group” within the meaning of the 1951 conventioHis problem, however,

remains that the grounds of reconsideration in@ude challenge to the
immigration judge’s approach to the particular abgroup issue. They were
limited to an allegation of failing to resolve cbatfs of fact about it.

. Miss Cronin is not content to accept remission. e Slontends that the
Home Office’s concession that the senior immigrajiedge had no sufficient
basis for oversetting the immigration judge’s vidvat the appellant faced a
real risk of being traced and violently treatedney husband without any real
chance of state protection means that on any vexvelaim succeeds.

. Her principal reliance is on the unappealed findingt the appellant was at
risk of persecution as a member of a particularageoup with no possibility

of safe relocation; but she also contends thaHitrae Office’s grounds leave
unchallenged the finding that the appellant wasrotegted by the state, and
that therefore the human rights finding also stamlsat least under Article 3.



There is a problem with the Article 3 issue in thtatvas never explicitly
determined by the immigration judge. As | havalsahe spoke of Article 3
and Article 8 in the same breath but at no poiredaly related either of them
to her fact findings.

10.For my part | find it impossible to discern anyaitigible Article 8 finding in
the immigration judge’s determination which is dalpaof being recognised or
therefore upheld by any court. But the refugeeveation finding is
intelligible and complete, and, however open tdlehge, was not in terms or
in substance challenged before the AIT on reconsic®. | would not want
it to be thought that this court necessarily engerthe immigration judge’s
reasoning about membership of a particular sodgialg but that is a long
way from permitting us now for the first time tonsider interfering with it,
given the concession that in the light of recenharity such a finding would
be open on the facts found by the immigration judge

11.Beyond this, however, as Mr Kovats accepts, thezdact findings about the
risk of renewed personal violence on the husbapdis which, had they been
expressly followed by a finding that Article 3 wdube violated by returning
the appellant, could not have been appealed. régeettable to my mind that
this was not done in terms and in a systematicidashy the immigration
judge, as it should have been; but it was certaanignable conclusion on her
findings and one which it seems to me followed orably from them.

12.Accordingly | do not think that the Home Office estitled to a re-run of the
appeal at first instance. The uncontested findingde immigration judge’s
original determination were and remain sufficiemtstistain her decision that
the appeal on both human rights and refugee colmwvegtounds succeeded.
It is accepted that the senior immigration judgeasons for oversetting her
do not pass muster. Accordingly | for my part wballow this appeal and
would restore the immigration judge’s decision withfurther recourse. That
means that the Article 8 finding falls by the walgsifor reasons | have given.
It also means that insofar as Mr Kovats’ respondamitice contains a cross-
appeal, the cross-appeal fails.

Lord JusticePill:

13.1 agree

Lord Justice Longmor e
14.1 also agree

Order: Appeal allowed



