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Judgment



Lord Justice Sedley:

1. HT has been given permission to appeal to thistcagainst an adverse
determination of the Asylum and Immigration Triburean his claim for
asylum. The appeal has been directed to be he#éindtwo other appeals
raising the same or related issues. The heaririigeothree appeals has been
fixed for 3and 4 February 2009.

2. The determination against which HT appeals toc¢bist was made by Senior
Immigration Judge Warr on a reconsideration hearcwnducted at
Field House in London on 30 May 2008. Reconsidmnatad been ordered
by another senior immigration judge following thetial dismissal of HT's
appeal against the Home Secretary’s refusal ofuasyly the Asylum and
Immigration Tribunal (Immigration Judge Clapham akii A Armitage)
sitting in Glasgow on 5 October 2007. The reashy the first hearing of the
appeal took place in Glasgow was that HT was atithe detained pending
removal or deportation in the Dungannon House rehosentre in
South Lanarkshire. The reason why the reconsiderédok place in London
was that by then HT had been released and haddseeided with housing in
Blackburn, Lancashire. Nobody suggests that thation of either hearing
was in itself legally faulty.

3. But the case comes before us today because the Beanetary has taken the
preliminary point that the jurisdiction to hear amypeal against the Asylum
and Immigration Tribunal’'s determination (or deterations) lies with the
Inner House of the Court of Session and not with tourt. If this is right
then neither the convenience of continuing witls thppeal in tandem with
other related appeals nor the difficulty of apptyilong out of time to the
Court of Session has any relevance. It is a puestpn of law. It is
moreover one which will evaporate, probably in tiear future, if and when
the Asylum and Immigration Tribunal is absorbedoirthe new national
tribunal structure.

4. The Asylum and Immigration Tribunal, like its pregssor the Immigration
and Asylum Tribunal, is a tribunal whose jurisdictiextends to the whole of
the United Kingdom. Any member of it may lawfullif and adjudicate north
or south of the border or across the Irish Seatil the Nationality, Asylum
and Immigration Act 2002 was amended by the Asylamd Immigration
(Treatment of Claimants) Act 2004, the distributioh appeals from the
tribunal was governed by a simple judicial policf comity and
discouragement of forum-shopping. It was set owut Brooke LJ in
R (Majead) v IAT [2003] EWCA Civ 615 and reflected by the
Court of Session in Tehraf2004] Scot. CS 102. One might have hoped --
although it would have flown in the face of expeoe -- that the
Home Office would recognise the good sense ofdhi$ go on leaving it to
the courts. But no: we now have to grapple witpatementally-promoted
legislation which, far from resolving or clarifyinthe issue, has brought
everyone into court to wrangle about it. The realsw the wrangling is that
the legislation, while directing that any furthg@paal be to the appellate court
of the jurisdiction in which the initial appeal wdscided, does not tell the




reader what “decided” means: where there has beeooasideration, does it
mean initially decided or does it mean decidedemonsideration?

. The immediately relevant legislation is s.103A ant03B of the 2002 Act,
introduced as part of the wholesale reform of timenigration and asylum
appellate system by s.26 of the 2004 Act. Thergsdesystem, by which the
tribunal’s jurisdiction is by way of appeal from decision of the Home
Secretary, is preserved. But instead of a secppdak within the appellate
tribunal, the single-tier system now works by residaration of an appeal if,
but only if, an error of law is found in the initidecision. S.103A enables
either party to such an appeal to apply to the Highirt or the Outer House
of the Court of Session, depending on where theappas decided, for an
order that the tribunal reconsider its decisiormere being only one decision
in such a case, that particular provision is unfgolatical in point of venue.
S.103B then provides as follows:

“103B  Appeal from Tribunal following
reconsideration

(1) Where an appeal to the Tribunal has been
reconsidered, a party to the appeal may bring a
further appeal on a point of law to the appropriate
appellate court.

(2) In subsection (1) the reference to
reconsideration is to reconsideration pursuant to-

(&) an order under section 103A(1), or

(b) remittal to the Tribunal under this section or
under section 103C or 103E.

(3) An appeal under subsection (1) may be brought
only with the permission of-

(a) the Tribunal, or

(b) if the Tribunal refuses permission, the
appropriate appellate court.

(4) On an appeal under subsection (1) the
appropriate appellate court may-

(a) affirm the Tribunal's decision;

(b) make any decision which the Tribunal could
have made;

(c) remit the case to the Tribunal;
(d) affirm a direction under section 87;

(e) vary a direction under section 87,



6.

(f) give a direction which the Tribunal could have
given under section 87.

(5) In this section "the appropriate appellate tour
means-

(a) in relation to an appeal decided in England or
Wales, the Court of Appeal,

(b) in relation to an appeal decided in Scotland,
the Court of Session, and

(c) in relation to an appeal decided in Northern
Ireland, the Court of Appeal in Northern Ireland.

(6) An appeal under subsection (1) to the Court of
Session shall be to the Inner House.”

It is submitted by Paul Greatorex on behalf of iteame Secretary that there
is a deliberate distinction between “reconsideréd”’subsection (1) and
“decided” in subsection (5). This appeal was dedith Scotland but then
reconsidered in England, with the consequencettigjurisdiction to hear
any further appeal lies with the Inner House. Heacbnsideration not been
ordered, it is beyond question, Mr Greatorex poos that any application
for reconsideration under s.103A would have laitydo the Outer House.
Equally, the submission goes, s.103B contemplatas allocation of
jurisdiction according to where the original decrsiwas taken, even if in
such a case reconsideration followed.

For the appellant (who is of course the respondsnthis application)
Raza Husain submits that the right answer was satiteicontrary. The whole
point of the new system was that it was to be glsitier system. That is
why, rather than preserve internal appeals, the tnéwnal was empowered
only to reconsider one of its own decisions ifaumd an error of law in the
initial determination. Both the vocabulary and tbstance of the process,
Mr Husain submits, are directed to establishingirgle decision on any
appeal from the Home Secretary. That decisionafilourse be the first one
unless, for error of law, it is reconsidered. hattevent the first decision is
supplanted by the second, and there is still onky decision. All of this is
consistent with this court’s analysis in DK (Sejti2006] EWCA Civ 1747
-- see especially paragraph 22.

Although both sides understandably and not unhiypiiatroduce ramifying

arguments in support of their position, | mean rmespect by not following
these down their interesting byways. The poird &mple one, and for my
part | am in no doubt that Mr Husain’s answer isaw the right one. It also
happens to make better practical sense, sincdikeiger to be in the locus of
the reconsideration decision that the appellant isowa consideration which
is probably more relevant than Mr Greatorex’s othge interesting point that



his construction would mean that everyone wouldvkfimm the start where
any eventual appeal was going to be located.

9. As Smith LJ pointed out in relation to the excelldow chart prepared and
provided by Mr Greatorex -- which | will take thbérty, with his permission,
of annexing to this judgment for others to make ate- if in this case a
reconsideration had been ordered by the Asylumlamdigration Tribunal,
all the following stages would have taken placeEngland and vyet, if
Mr Greatorex was right, an appeal would still haeturned the case to
Scotland.

10.In my judgment, then, the “decision” referred tosid03B is the Asylum and
Immigration Tribunal’'s determination of an appealgai;st the
Home Secretary’s decision, whether that deternonai the one first made
or, where a reconsideration has been ordered, the m@ached on
reconsideration. This construction, as it seemméo gives the correct effect
to the language and purpose of the legislatiomvould accordingly so rule,
with the consequence that this appeal will remaitihe court’s list.

Lord Justice Keene:
11.1 agree.
L ady Justice Smith:

12.1 also agree.

Order: Appeal to be heard in Court of Appeal
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