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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY

GENERAL DIVISION NSD 616 of 2010
BETWEEN: SZOFE

Applicant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: EMMETT, BUCHANAN & NICHOLAS JJ
DATE OF ORDER: 30 JUNE 2010
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The application be dismissed.

Note: Settlement and entry of orders is dealt withOrder 36 of the Federal Court Rules.

The text of entered orders can be located usingiaétaw Search on the Court’s website.



IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY

GENERAL DIVISION NSD 616 of 2010
BETWEEN: SZOFE

Applicant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: EMMETT, BUCHANAN & NICHOLAS JJ
DATE: 30 JUNE 2010
PLACE: SYDNEY

REASONS FOR JUDGMENT

EMMETT J:

This proceeding raises two questions. The fingestjon is concerned with the
construction and effect of provisions of tMigration Act 1958(Cth) {he Act) and the
Migration Regulations 1994he Regulationg relating to the notification to an applicant for
a visa under the Act of a decision of a delegat¢heffirst respondent, the Minister for
Immigration and Citizenshighe Minister), to refuse to grant the visa. The Applicant says
that, by reason of failure to comply with the regments of the Act and the Regulations
concerning the giving of notice of the delegategsidion, the purported application made by
the Applicant to the Tribunal did not enliven theiblnal's jurisdiction to review the
decision. Accordingly, she says, the decisionhaf Tribunal dealing with her application
should be treated as a nullity. The second questidich only arises if the Applicant is
unsuccessful in relation to the first question, cencerned with whether the second
respondent, the Refugee Review Triburtak(Tribunal), in dealing with the application,
failed to deal with claims made by the Applicantsked itself the wrong question in relation

to such claims, such that the Tribunal's decisi@s @&ffected by jurisdictional error.
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The Applicant is a citizen of Cameroon. She adliin Australia on 15 January 2009.
On 27 February 2009, she applied for a protectidlags XA) visa under the Act. On
22 May 2009, a delegate of the Minister decidedefase to grant a visa to the Applicant
(the Delegate’s Decision By letter of 22 May 2009%i{e Notification Letter), sent to the
Applicant by registered post to her residentialradd in Harris Park, a western suburb of
Sydney, the Minister’s delegate informed the Apgolicthat her application for a protection
visa had been refused. It will be necessary tarmetater to the precise terms of the

Notification Letter.

On 2 June 2009, the Applicant lodged by handhatSydney registry of the Tribunal,
an application for review of the Delegate’s DeaisidBy letter of 3 June 2009, the Tribunal
acknowledged receipt of the application for revielie Tribunal then embarked on a review
of the Delegate’s Decision. By letter of 26 Jurd®2 addressed to the Applicant at her
Harris Park address, the Tribunal invited the Agpit to appear before the Tribunal on
29 July 2009 to give evidence and present argumielaBng to the issues arising in her case.

The Applicant accepted that invitation.

The Applicant appeared before the Tribunal on bmoasions to give evidence and
present arguments. The hearings were conductddtiat assistance of an interpreter from
English to French and French to English. At thepligant’'s request, the Tribunal also

received oral evidence from Ms Aminatou Dan atfits hearing.

On 9 February 2010, the Tribunal decided to affira Delegate’s Decision not to
grant the Applicant a protection visa. On the saag the Tribunal wrote to the Applicant

and informed her that it had decided to affirm Eredegate’s Decision.

The Applicant then commenced a proceeding in tedeFal Magistrates Court of
Australia, seeking Constitutional writ relief inspgect of the decision of the Tribunal. In her
amended application filed on 18 May 2010, the Agit relied on three grounds. The first
ground is that the decision of the Tribunal wasatéd by jurisdictional error because it had
no jurisdiction to entertain the Applicant’s appliion for review of the Delegate’s Decision.
The second ground is that the Tribunal failed tdresls claims made by the Applicant. The
third ground is that the Tribunal, in dealing witie Applicant’s claims, asked itself the

wrong question. The Applicant says that the secand third grounds give rise to
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jurisdictional error on the part of the Tribundlhe second and third grounds only arise if the

Applicant fails on the first ground.

Having regard to the very substantial number beoptases that would be affected if
the first ground relied upon by the Applicant wéoebe made out, the Minister, with the
support of the Applicant, requested the FederaliMades Court to transfer the proceeding
to the Federal Court, with a recommendation thatgiroceeding be referred forthwith to a
Full Court for determination of the question raikgdthat ground. On 8 June 2010, the Chief
Justice determined, pursuant to s 20(1A) of Federal Court of Australia Act 197@th),
that the proceeding should be heard at first imgtdry a Full Court of three judges. The
Minister asked the Court to give as much expeditmthe hearing and determination of the

proceeding as is practicable.

A particular reason for referring the matter tbudl Court is that a single judge of the
Court, exercising appellate jurisdiction on appeam the Federal Magistrates Court in an
earlier case, had decided a very similar questiotihé way contended for by the Applicant.

The Minister contends that that case was wrongtydegel and should not be followed.

THE RELEVANT STATUTORY PROVISIONS

It is desirable to say something about the relegaheme of the Act and about the
provisions in question in this proceeding. Sec8(l) of the Act provides that the Minister
may grant, to a non-citizen, permission to trawelahd enter Australia and to remain in
Australia. Such a permission is to be known asa.vSection 31 provides that there are to
be prescribed classes of visas, as well as clagsesas provided for in the subsequent
provisions of the Act. Section 36(1) provides thadre is a class of visas to be known as
protection visas. Under s 36(2), a criterion fgsratection visa is that the Applicant for the
visa is a non-citizen in Australia to whom the Mier is satisfied Australia has protection

obligations under thRefugees Conventi@s amended by theefugees Protocol

Under s 45(1)of the Act, a non-citizen who wantgisa must apply for a visa of a
particular class. Section 47(1) provides thatMierister must consider a valid application

for a visa. Under s 65, after considering a vajplication for a visa, the Minister, if
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satisfied that certain requirements are satisfedst grant the visa. If not so satisfied, the

Minister must refuse to grant the visa.

Section 66 of the Act is critical to the first gral raised in the amended application.
Under s 66(1), when the Minister grants or refusegrant a visa, the Minister musotify
the applicant of the decisian the prescribed way For the purposes of s 66(1), reg 2.16
sets out the way of notifying a person of a deaigmgrant or refuse to grant a visa. Under
reg. 2.16(3), the Minister must notify an applicahta decision to refuse to grant a visa by
one of the methods specified in s 494B of the A8Stction 494B(1) provides that, for the
purposes of provisions of the Act or the Regulaitmat require or permit the Minister to
give a documentto a person and state that the Minister must dbysone of the methods

specified in s 494B, the methods are as set dieisubsequent provisions of s 494B.

The methods specified in s 494B are as follows:

. Handing the document to the recipient.

. Handing the document to another person who is aetldkt residential or business

address provided to the Minister by the recipient.

. Dating the document and then dispatching it by gickpost or by other prepaid
means to the last address for service providethdéoMinster by the recipient or the

last residential or business address providedgdimister by the recipient.

. Transmitting the document by fax, email or othexcelonic means to the last fax

number, email address or other electronic addnessded to the Minister.

Section 494C provides for when a person is takehawe received a document from the
Minister. Under s 494C(4), if the Ministgives a documento a person by the method in
s 494B(4), which involves dispatching the documientprepaid post or by other prepaid
means, the person is taken to have received thentad, if the document was dispatched
from a place in Australia to an address in Ausitadeven working days after the date of the

document.

Under s 66(2)notification of a decisionto refuse an application for a visa must

satisfy certain requirements as follows:
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if the grant of the visa was refused becauseafiplicant did not satisfy a criterion for

the visa, the notification must specify that crder

if the grant of the visa was refused becaupsoaision of the Act or the Regulations

prevented the grant of the visa, the notificatiamstrspecify the provision;

the notification must give written reasons wthyg criterion was not satisfied or the

provision prevented the grant of a visa; and

if the applicant has a right to have the decigieviewed under Part 7 of the Act, the

notification must state:

0] that the decision can be reviewed; and

(i) the time within which the application for rew may be made; and
(i) who can apply for the review; and

(iv)  where the application for review can be made.

The terms of s 66(2)(d)(iv) are critical to thesfiground raised by the Applicant.

Part 7 of the Act, which consists of Divisions d 10, deals with the review of

protection visa decisions. Division 2, which catsiof ss 411 to 419 inclusive, provides for

review of such decisions by the Tribunal. Unddéd §, the Delegate’s Decision in the present

case is an RRT-Reviewable Decision for the purpageBart 7. Section 412 deals with

applications for review by the Tribunal. Under124l), an application for review of an

RRT-Reviewable decision:

(@)
(b)

(€)

must be made in the approved form; and

must be given to the Tribunadithin the period prescribed, being a period ending

not later than 28 days after thetification of the decision; and

must be accompanied by the prescribed fee.

The language of s 412(1)(b) is of critical impodarior the first ground.

Regulation 4.31 is also of critical importancethe first ground. Regulation 4.31(1)

provides that, for the purposes of s 412(1)(b)haf Act, each period stated in r 4.31(2) is
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prescribed as the period within which an applicatfor review of an RRT-Reviewable
Decision to which the period applies must be git@ithe Tribunal. Regulation 4.31(2)(b)
relevantly provides that the period commences enddy on which an applicant mtified

of the decision to which the application relatas] @nds at the end of 28 days. Regulation
4.31(3) provides that an application must be lodateal registry of the Tribunal:

€)) by posting the application to that registry; or
(b) by leaving it at that registry in a box desiggubfor that purpose; or
(c) by leaving it with a person employed at thafisey; or

(d) by means of electronic facsimile transmissmthat registry.

Division 10 of Part 7 of the Act deals with thedistry and Officers of the Tribunal.

Under s 471, the Minister is to cause a RegisthefTribunal to be established.

Section 494B does not specify methodsnetifying an applicant of a decision.
Rather, it assumes, as contemplated by the lanq&gelly used in s 66(1) and reg 2.16(3),
that any notifying of a decision will be effecte¢ hiving a document to the relevant
applicant. Such an assumption appears to be lmasé¢de language of s 66(2). Thus, the
language of s 494B is not entirely apt to satistyli6(3). Section 66(1) requires the Minister
to notify an applicant in a particular way. Regulation 23)@equires the Minister to notify
an applicant by a method specified in s 494B. Hwmnes 494B(1) speaks in terms of the
Minister giving a documentto a person, rather than notifying a person ofetbing. The
subsequent provisions of s 494B speak only in tefrggving or providing a document to a
person. That may be of some significance in m@ato the construction and effect of the

relevant provisions.

FIRST GROUND: NOTIFYING THE DELEGATE'S DECISION

The terms of the Notification Letter are of visignificance for the first ground. The

letter relevantly provided as follows:

This letter refers to your application for a Prdi@mt (class XA) visa, which was
lodged on 27 February 2009.

| wish to advise you that the application for thisa has been refused...
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The attached Decision Record provides more detaitddrmation about this
decision...

Review rights
No further decision on this visa application cartddeen at this office. However, you
are entitled to apply to the Refugee Review TribuiRRT) for a review of the

decision. An application for review of this deoisimust be made to the RRT within
28 calendar days after you are taken to have redehis letter.

RRT reviewable decisions

Applications for review can be lodged by any perabmany registry of the Refugee
Review Tribunal (RRT).

Applicants in New South Wales, Queensland, the raliah Capital Territory or the
Northern Territory can post or fax their applicasao the New South Wales registry

of the RRT. Applicants in Victoria, South AusteglWestern Australia or Tasmania
can post or fax their applications to the Victoriagistry of the RRT.

The enclosed brochure Refugee Review Tribunal ges/imore information about
the review processes and where applications faewegan be lodged. Information
about merits review is also available from the RRiTtheir website...

Lodgement of applications

You can lodge your application for review at thédwing registries:

Registries of the RRT:

New South Wales Victoria
Level 11, 83 Clarence Street Level 12, 460 LonsB8aleet

Sydney NSW 2000 Melbourne VIC 3000

It is common ground that the brochure referredhtthe Notification Letter was not enclosed.

The Notification Letter informed the Applicant thehe could lodge an application for
review of the Delegate’s Decision at the New Sdlides registry or at the Victoria registry
of the Tribunal. However, it is common ground ttteg Tribunal has an agreement with the
Administrative Appeals Tribunal for that tribunal provide certain services, which include
receiving applications for review on behalf of thebunal. Accordingly, applications for
review by the Tribunal can be lodged in Brisbandeladide and Perth at the registries of the
Administrative Appeals Tribunal. Whether or nobsk registries are properly described as

registries of the Tribunal, the Minister accepiatthn application for review lodged at one of
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those registries should be taken to have been dbdga registry of the Tribunal. Thus, the
Minister accepts that the Applicant was not taltl of the places where an application for

review of the Delegate’s Decision could have beelgéd.

In the amended application filed in the Federahidmates Court on 18 May 2010,
the first ground on which the Applicant claims eélis that the decision of the Tribunal is
vitiated by jurisdictional error in that the Tribainpurported to exercise jurisdiction in

circumstances where it had no jurisdiction. THaine is particularised as follows:

. The Tribunal’s jurisdiction to review the DelegaeDecision only arose once the
Applicant had been notified of the Delegate’s Diecisn accordance with s 66 of the
Act.

. Under s 66(2)(d)(iv) of the Act, notification to ehApplicant of the Delegate’s
Decision was required to staaél locations where an application for review could be

made,not some

. The Notification Letter only stated two locationdieve an application for review
could be made, whereas there were three furthatitos that were not stated in the
Notification Letter, being the registries of the rAthistrative Appeals Tribunal in

Brisbane, Adelaide and Perth.

. In the circumstances, the Notification Letter dat nomply with s 66(2)(d)(iv) of the

Act and, therefore, was invalid.

. As a consequence, there was no valid notificatioth@® Delegate’s Decision and the

Tribunal’s jurisdiction to review the Delegate’s d&on was therefore not enlivened.

The Applicant contends that the consequence atla ¢f valid notification is that a
precondition of the Tribunal's exercise of juridthen was not met. She says that the
Tribunal only has jurisdiction to review a decisiban application is lodged in a period that
commences on the day on which the relevant applisanotified of the decision, in a way
that satisfies s 66(2), and ends at the end ofa38 dfter that day. In particular, she says, if
an application is lodged prior to receipt of a ficdition that satisfies s 66(2), the Tribunal’s
jurisdiction to review the decision does not arisshe contends that an applicant will not be

notified of a decision within r 4.3.1 unless thaes been notification of the decision in a way
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that satisfies s 66(2). The Applicant says thatapplication lodged on 2 June 2009 was not
lodged during the relevant period because she bagat beemotified of the Delegate’s

Decision in a way that satisfied s 66(2). Therefwhe says, the Tribunal did not have
jurisdiction to review the Delegate’s Decision. Séays that if and when she receives
notification in accordance with s 66(2), she walve 28 days within which to make a valid

application for review.

There are several propositions in the Applicaotistentions. The first is that, on the
proper construction of s 66(2)(d)(iv), the notiticam of a decision must statvery place
where an application for review can be made. Téwid is that the consequence of any
failure to satisfy that requirement is that the laggmt will not have beenotified within the
meaning of reg. 4.31(2). The third is that an mailon for review by the Tribunal of a
delegate’s decision cannot be validly made pricdhtoday on which the applicant receives a
notification in relation to that decision that séigs s 66(2).

The Minster, on the other hand, contends as faiow

. Section 66(2)(d)(iv) does not require that notifica of a decision must state the

address oévery place where a review application is capable ofitpéddged;

. Even if, contrary to the first contention, there swa non-compliance with the
requirement of s 66(2)(d)(iv), that non-complianeas not material and was not of a
kind that would have the consequence that theicatibn is ineffective, such that the
Tribunal did not have jurisdiction to hear and dei@e the application for review;

and

. The legislative provisions do not prevent the mgkaf a valid application to the
Tribunal for review prior to the giving of a notiition that satisfies the requirements
of s 66(2)(d)(iv) of the Act.

The Applicant placed reliance on the decisionhaf €Court inHasan v Minister for
Immigration and Citizenshif2010] FCA 375(Hasan’s Case) The Minister contends that

that decision was wrong and should not be followed.
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The judge of the Court exercising appellate jucson in Hasan’s Caseconsidered
that the ordinary and natural meaning of s 66(2\)s that the notification must stas!
placeswhere an application for review may be lodgeds Honour considered that, because
there is no restriction or limitation stated inpest of the places where an application may be
lodged, the text of the section indicates thatgHilable locations for giving an application
must be stated. He said that the purpose or oloest66(2) is to arm a disappointed
applicant with full information to allow the appdint to challenge the delegate’s decision and
that the information must include anywhere the igpgibn for review can be made. His
Honour considered that his view of the ordinary aatural meaning promotes the purpose or
object of providing a visa applicant with thalest information about the opportunity to

bring an application for review.

His Honour considered that to adopt the altereativeaning, that the notification
need only stipulatany place where an application for review may be ladg®uld possibly
have an unfair, inconvenient, irrational or unjussult. After giving examples of such
possible results, his Honour concluded that thesttootion that requires the Minister to
notify an applicant o&ll placesat which an application for a review may be lodgedids
such confusion, inconvenience or injustice, wittidiextra burden placed on the Minister.
His Honour therefore determined that s 66(2)(d)(aquires the Minister to include in the
notification of a decisiomvery placeat which an application for review may be lodgétls
Honour concluded that, since the notification undensideration by him did not satisfy
s 66(2)(d)(iv), the prerequisite for the commencehwé the period referred to in r 4.31(2)(b)
had not been satisfied. Accordingly, the releyagriod of 28 days had not expired and no

valid application for review had been made to thbunal.

His Honour appears to have drawn a dichotomy betwen the one hand, stating
every place where an application can be lodged andhenother, stating simplg place
where an application can be lodged. That dichotawsgrlooks the possibility that, on its
proper construction, s 66(2)(d)(iv) requires simfiyat the notification state those places
where, in all of the circumstances of the caseyauld be convenient or adequate for the
purposes of the particular applicant.
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The only requirement of s 66(2)(d)(iv) is that atification must state where an
application can be made. That requirement wasfiatiin the present case. The Applicant
had given the Minister an address in Harris Parkre/lshe resides. There was no suggestion
that the Applicant would not receive a letter deyntregistered mail to that address. In those
circumstances, there was nothing unfair or incorergnin telling the Applicant that she
could lodge an application for review in SydneyM®lbourne. There has been no suggestion
that the Applicant suffered any injustice by reasbthe failure on the part of the Minister to
state that an application for a review of the Dately Decision could have been made at a
registry of the Administrative Appeals TribunalRerth, Brisbane or Adelaide.

In the present case, the Minister notified the ligapt of the Delegate’s Decision in a
manner that was calculated to inform her fully eémything she needed to know in order to
make a decision as to whether to apply to the Tiabtor review of the Delegate’s Decision.
She decided to do so and made an application dmpleed with s 412(1). It was made in
the approved form and it was given to the Tribuwdhin the period of 28 days after the

Applicant was taken to have been notified of théeDate’s Decision.

In any event, even if the provision were to bepprty construed as requiring a
statement of every place where an applicationdwierv could be made, the same reasoning
leads to the conclusion that any failure, in thespnt case, to comply strictly with the
procedural requirements of the Act and the Regudativas not of a nature that would render
the application lodged by the Applicant on 2 Ju@82a nullity. It is not possible to glean,
from the language of the provisions in questionird@ntion on the part of the Parliament to
invalidate a process simply because an applicastneatold that an application for review
could be lodged at a place which was of no relesancsignificance, so far as that particular
applicant was concerned. While the Parliament rbaytaken to have intended that
compliance with the requirements of s 66(2) wouktldarge the Minister’s obligation with
respect to the giving of timely and effective netaf a decision, it does not follow that it was
the intention that any departure from those stemaldv result in invalidity, without
consideration of the extent and consequences adéparture (seblinister for Immigration
and Citizenship v SZ1Z009) 238 CLR 627 at [35]).
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Clearly enough, there will be circumstances whemay be unfair or inconvenient
for a particular applicant to be required to makeapplication at any of the relevant places.
For example, an applicant who lives in a remotentqulocation may find it unfair or
inconvenient to lodge an application in a capiig.c An applicant who resides in Hobart
may find it unfair or inconvenient to have to lodge application in Melbourne, Adelaide,
Sydney, Perth or Brisbane. That possibility existsler the current arrangements. That

could not constitute a failure to comply with s Bgd)(iv).

On the other hand, there may be circumstances ewltewould be unfair or
inappropriate not to inform an applicant who reside, say, Perth that an application for
review could be lodged at the registry of the Adstiative Appeals Tribunal in Perth. To
tell such an applicant only that an application banlodged in Sydney, may, in particular

circumstances, constitute a failure to comply wi6(2)(d)(iv). That is not this case.

Assuming that r 4.31 is valid and that, on itsp@oconstruction, it refers to a period
that does not commence before an applicant hasrimaiied of a decision, it does not follow
that the jurisdiction of the Tribunal is conditidngon a valid application being lodged only
during that period. Clearly enough, the objectspécifying an end time is to facilitate
administrative certainty in determining whetherrat a visa application has been finally

determined.

However, fixing a time before an application may imade does not encourage
certainty. If anything, having regard to the psions determining when a document is taken
to have been received by a recipient, such a rexpgint could operate unjustly and unfairly.
For example, a recipient who received notificatmaight lodge an application before the
notification was taken to have been received byotperation of s 494C(4). If the application

were not re-lodged, such a recipient may be degrof¢he opportunity of a review.

The Parliament cannot be taken to have intendatd ahvalid application that was
actually physically within a registry of the Tribainduring the closed period in question
should be treated as ineffective simply becauseas received by the registry before the
commencement of the relevant period. The cleaeabbpf the provisions is to ensure
administrative certainty as to when a visa applcahas been finally determined. There is

nothing to suggest that the intention, in enactimg relevant provisions of the Act or in
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making relevant provisions of the Regulations, e the making of an application for
review to the Tribunal before being notified of ecision in accordance with s 66(2) would
have the consequence that the Tribunal has ndictiisn to entertain the application for
review. Indeed, it may be that circumstances cauise where, even though there were not
strict compliance with the requirements for a vadigplication, the jurisdiction of the
Tribunal would still be enlivened, so long as aplaation that substantially complied was
received before the expiration of the relevantqeri That, however, is not this case and a

determination of that question should await anotiasy.

The jurisdiction of the Tribunal was properly emined in the present case. To the
extent that the decision iHasan’s Casesuggests otherwise, that decision should not be

followed.

SECOND AND THIRD GROUNDS: THE TRIBUNAL’S DECISION

The second and third grounds relied on by the isppt require a consideration of the
Applicant’s visa application to the Minister as e the reasons for the Delegate’s Decision
and the Tribunal’'s reasons for its decision. InVisa application, the Applicant stated that
she was a housewife from Cameroon, more than 6& y#d, who has never worked. She
attended a Catholic school and attained a highey@certificate. She is widowed and has a
number of children. In response to the questiothéwvisa application form about what she
feared would happen to her if she returned to Caamerthe Applicant stated that she had
been threatened, beaten and tortured mentally hysigally and that she was afraid for her
life. She said she was afraid of the corrupt gastin Cameroon, the non-hygienic gaol
conditions and the barbaric acts of the forceswaf &nd order, shooting and killing innocent
citizens, and that she was afraid of the Muslim mamity. She said that, after all she had
been through, her life was not guaranteed. Shertadgsthat her entire life was a struggle

with hardship and all the bad things that had hapgédo her.

The Applicant listed the following as those whohne $eared would harm or mistreat

her if she returned to Cameroon:

. the gendarmerie;

. members of the ruling party (CPDM);
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. undercover police (anti-gang);
. Muslim community (Haoussa);
. the justice system (corrupt);

. the local chief;

. the chief's army; and

. gaol conditions.

The Applicant said that she believed she would &renked because it has happened to many
and still continues to happen today. She saidghathad been warned many times and that
she had been beaten, gaoled, tortured, harassdtiraatened. She said that many are dying
in such poor conditions in gaol in Cameroon and tika system had failed. She said that one
cannot protect oneself and cannot protect one’s psaple. She said she had been brutally

abused and intimidated during her entire life.

In response to a question about whether the atidsom Cameroon would protect
her, the Applicant said that, in Cameroon, the aties will never protect you if you are
always opposing them. She said that she had beaaler of a women’s opposition party for
many years, the Social Democratic Front, and that was and still is against the non-
democratic idea. She said that the higher rankbenforces of law and order are always
appointed by the ruling party, so most of the feroé law and order are working for the
government, not for the people. She assertedhbgtare serving the ruling party and not the

people.

The Applicant submitted a three page typed doctiwéh her visa application. The
first page and the start of the second page reeduspecific instances concerning the
Applicant’'s alleged involvement in politics and pickl activity. The document then
asserted that the Applicant was the chairpersanaissociation created to protect the rights
of Muslim women in her community who were being sduli The document then set out the
plight of Muslim women in Cameroon. Those geneaxatertions were followed by a
statement that the Applicant originally came froi@laistian background but was married to
a Muslim man and that, after a few months of mgajéher husband’s family requested that

she be circumcised. The document states that ppdicant refused and that, although her
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husband’s family told her that that was part oirtlealture and it must be performed, she still
refused. The document then recounted specifiamess of young Muslim women, including
the Applicant’s daughter, and said that, as thargleson of the association referred to
above, the Applicant summoned an urgent meeting calleéd on the women to make
demonstration against the treatment of her daughee document then recounted in detail

other specific instances of the Applicant’s allegetitical activity.

The record of the Delegate’s Decision, which waslased with the Notification
Letter, set out in some detail the specific claimade by the Applicant in her visa
application. There was no mention in the recoré afaim to the effect that the Applicant
feared harm simply because she is a Muslim wonhamlealing with her claims, the delegate
said that the Applicant claimed she faced persewsuti Cameroon and would do so upon
return because she is a supporter of the Sociabbetic Party in that country. The delegate
also recorded that the Applicant claimed she wdédgersecuted by the local chief because
of actions that she, as chair of the neighbourl®&dbtection of Muslim Women'’s Rights
Group, took as a form of protest against his desssi The delegate found that the Applicant
does not have a genuine fear of harm and that tlser®t a real chance of persecution

occurring.

No additional information was provided to the Tmifal in support of the Applicant’s
claims. That is to say, it was not suggested ¢oTthbunal that the delegate had overlooked

the claims that the Applicant now contends werealoeg&ed by the Tribunal.

The Tribunal said in its findings that the Apphtalaimed to have been harmed on
account of her political activities with the Soci@kemocratic Front and work with the
women’s group. However, the Tribunal consideredt throblems with the Applicant’s
evidence and information presented in support af d¢l@ims raised concerns about her
credibility and the credibility of her claims. ThRebunal then dealt in some detail with those
specific claims and the inconsistencies that letbithe conclusion that it regarded the

Applicant as lacking in credibility.

The Tribunal set ouverbatimthe Applicant’'s three page written statement. The
Tribunal said that it found that parts of the venittstatement concerning the plight of women

in Cameroon were almost identically worded to infation found on the internet. At the
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hearing, the Tribunal told the Applicant that iteseed that parts of her statement were
plagiarised from sources found on the internet patto the Applicant that that raised

concerns about her credibility and the truth of ¢latms. The Applicant’s response was that
she does not write or read English and that they wet her words. She said that she wrote
her words in French and then gave it to “them”.e Shid that she did not really know what

was written there.

At the second hearing, the Tribunal told the Apgotit that information that she had
provided during her interview with the delegate #meloral evidence given by Ms Dan at the
first hearing before the Tribunal was informatidratt might form part of the Tribunal’s
reasons for affirming the Delegate’s Decision. Thidunal told the Applicant that the oral
evidence that she and Ms Dan gave the Tribunaltdimu her written statement submitted

was prepared did not appear consistent. The Tailtotd the Applicant that:

. Ms Dan had testified that the Applicant dictated statement to Ms Dan, who wrote
the statement down in French and translated it iBtwlish, using computer

translation software with the help of a friend;
. Ms Dan testified that 95% of the words in the ventistatement were the Applicant’s;

. significant portions of the written statement appdaplagiarised from sources the

Tribunal had found on the internet;

. the Applicant had testified that she wrote theestagnt in French, rather than dictating

it as Ms Dan testified;

. those apparent inconsistencies were relevant gsindecated that the Applicant and
Ms Dan had not been truthful and raised doubts tat@uApplicant’s credibility and

the credibility of her refugee claims;

. those matters could lead the Tribunal to find tiextclaims were not true and that she

was not a refugee.

The Applicant responded that she did not have anyntents she wished to make.

The Tribunal also pointed out to the Applicanthe second hearing that, in response
to being asked by the delegate why she decide@&awel Cameroon two years after her
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passport was issued, she replied that she was beimgyed, apparently by her husband’s
family and her house was burned down. Howevernshge no mention of those reasons in
her written statement. The Tribunal told the Apatit that that was relevant because it raised
doubts about whether she had indeed left Cameahdse reasons and raised doubts about
her credibility and the truthfulness of her claimé&/hen invited to comment or respond, the
Applicant said that she had not a thing more to satythe conclusion of the second hearing,

the Applicant said that she had no further evidence

The Tribunal is obliged to consider all claims aamponent integers raised by an
applicant, or otherwise squarely raised on the nadteefore it. The Applicant contends that
the Tribunal failed to consider a claim that wasasely raised on the material presented by
her. In addition, she contends that the Tribureled itself the wrong question. The
Applicant contends that the statements concermagaosition of Muslim girls and women in
Cameroon amounted to a clearly articulated claiat #omen in Cameroon are subject to
systematic and discriminatory treatment amountmg@drious harm and that the Applicant
fears harm because she is a woman. She assertshéhdribunal did not regard the
statements in the Applicant’s visa applicationasing a claim with which the Tribunal was
obliged to deal.

The Tribunal’s reasons contain the following passa

Although the applicant referred to the negativeustaof women in Cameroon, she
has not identified any specific harm she would esuiih the reasonably foreseeable
future because she is a women [sic] other tharethdsing from her association with

the women’s group and the forced marriage of ondneaf daughters, which the

Tribunal has not accepted. Thus, the Tribunalititht the applicant would not

suffer serious harm amounting to persecution if iarned to Cameroon because
she is a woman.

The Applicant complains that, in the light of thmssage, the Tribunal approached
her assertions as though they did nothing more ffearout information about the negative
status of women in Cameroon, rather than amouat ¢@im in her own right and that the
Tribunal failed to consider whether the harm thet Applicant claimed to fear was for
reason of her membership of a particular socialigrmamely, women, and to deal with that
claim. She complains about the Tribunal’s condndhat the claims were too general to

give rise to a well-founded fear of persecutiondoConvention reason. The Applicant says
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that the systematic and discriminatory conduct resjaa particular social group, namely
women, of the nature described in her written stat#, was capable of amounting to serious
harm. She asserts that it was sufficient thatidbatified harm that will be faced by any
member of that group and that it was not necedsariger to go on to identify any specific
harm that she would face over and above that telwhny member of the group would be

subjected.

On a fair reading of the written statement, thetert of the narrative concerning the
plight of Muslim women indicates that it was simpdyexplain why the Applicant claimed to
have become involved in politics. The Tribunakotgd those claims. There was nothing in
the material provided by the Applicant to the Miarsin support of her visa application that
required the Tribunal to deal with a claim, thatswent articulated or even hinted at, that the

Applicant feared harm in Cameroon simply becaugevss a Muslim woman.

The Tribunal referred expressly to the generakris;is made by the Applicant.
However, there was no substantial, clearly artiealargument, based upon established facts,
to be found in the Applicant’'s material, other tHfaar of persecution by reason of conduct
that the Tribunal did not accept had happened.reltvas nothing that required the Tribunal
to examine the question of whether the Applicaatdd persecution simply because she was

a Muslim woman. Grounds 2 and 3 have not beeblegtad.

CONCLUSION

None of the three grounds raised by the Applicead been established. It follows
that the proceeding must be dismissed.

| certify that the preceding fifty-two (52)
numbered paragraphs are a true copy of the
Reasons for Judgment herein of the
Honourable Justice Emmett.

Associate:

Dated: 30 June 2010



53

54

-19 -

IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY

GENERAL DIVISION NSD 616 of 2010
BETWEEN: SZOFE

Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP
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REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: EMMETT, BUCHANAN AND NICHOLAS JJ
DATE: 30 JUNE 2010
PLACE: SYDNEY

REASONS FOR JUDGMENT
BUCHANAN AND NICHOLAS JJ:

The claims of the applicant in this matter, azeiti of Cameroon, to be a refugee to
whom Australia owes protection obligations werecggd by the Refugee Review Tribunal
(“the RRT") established under tiMigration Act 1958 Cth) (“the Act”). The RRT made its
decision after the applicant had sought reviewthyf ia decision of a delegate of the first
respondent to refuse her a visa. The first argamew advanced by the applicant in support
of her claim that the decision of the RRT shouldséeaside for jurisdictional error is that the
RRT never became seized of jurisdiction to deahlite application which she made to it.
She also claims, if that argument is rejected, thete were particular respects in which the
RRT failed to exercise its jurisdiction in accordarwith the requirements of the Act and

thereby committed jurisdictional error in any event

The applicant arrived in Australia on 15 Janua®@® and applied for a protection
visa on 27 February 2009. On 22 May 2009 a detegiathe Minister refused to grant a visa
to her, concluding that she was not a person tonvAastralia owed protection obligations.
The delegate who interviewed the applicant rejebesdclaims to be a political activist. The

delegate was also not persuaded that she waskatfrfgersecution because of her claimed
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activities relating to the protection of Muslim wenis rights in Cameroon or that she had, in
the past, been treated adversely for such acsvitethe extent that she had claimed. The
claims were made in written statements attachatie¢application for a protection visa but

the delegate found, in effect, that these claimsevm®t supported adequately or made out at

the interview.

The applicant was advised by letter dated 22 M¥9Zhat her claim for a protection
visa had been refused. On 2 June 2009 she lodgepmication at the Sydney registry of
the RRT for review of the delegate’s decision. RT conducted two hearings at which it
received evidence from the applicant. At the fasthose hearings it also received evidence
from a witness at the applicant's request. On Briary 2010 the RRT handed down a
written decision affirming the decision of the dgdée not to grant a protection visa to the
applicant. She commenced proceedings for judrenew in the Federal Magistrates Court
of Australia. That application was transferredhis Court and the Chief Justice directed that
it be dealt with by a Full Court.

Section 66 of the Act requires that when notifigidthe delegate’s decision the
applicant must be told that she had a right to hheedecision reviewed, advised of the time
in which the application for review may be made,artevantly for the present proceedings,
“where the application for review can be made” §2§(d)(iv)). As earlier indicated, the
applicant was notified of the delegate’s decisignlditer dated 22 May 2009. The letter
informed the applicant, amongst other things, efftilowing:

Applications for review can be lodged in personaay registry of the Refugee
Review Tribunal (RRT).

Applicants in New South Wales, Queensland, the raliah Capital Territory or the
Northern Territory can post or fax their applicasao the New South Wales registry
of the RRT. Applicants in Victoria, South AusteglWestern Australia or Tasmania
can post or fax their applications to the Victoriagistry of the RRT.

and:

You can lodge your application for review at thiédwing registries:

Registries of the RRT:

New South Wales Victoria
Level 11, 83 Clarence Street Level 12, 460 LolesB8&reet
Sydney NSW 2000 Telephone (02) 9276 Melbourne QDO

5000 Telephone (03) 8600 5900
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Fax (02) 9276 5599 Fax (03) 8600 5801

Under arrangements between the RRT and the Admatie Appeals Tribunal (“the
AAT”) (which is established under th&dministrative Appeals Tribunal Act 197&th)),
applications for review by the RRT may also be kxtigt registries of the AAT in Brisbane,

Adelaide and Perth. The applicant was not toltl shah a facility existed.

The applicant has always given, as her resideatidless in Australia, an address at
Harris Park in New South Wales. When she lodgedapelication for review in the RRT
she did so at the Sydney registry of the RRTs tlear, as a matter of fact, that no prejudice
was suffered by her from the failure to draw to &ention the possibility that an application
for review might be lodged at a registry of the AA&TBrisbane, Adelaide or Perth. However
she now relies upon a decision of a judge of thesirCgiven on 22 April 2010Hasan v
Minister for Immigration & Citizenshif2010] FCA 375 {Hasan”)), after the hearing and
decision of the RRT, to the effect that a failuseatlvise a potential applicant for review of
the facility of lodging an application for reviewt aegistries of the AAT in Brisbane,
Adelaide and Perth constitutes a failure to compityr the provisions of the Act which is
fatal to the jurisdiction of the RRT. IHasan North J concluded that it was necessary to
advise a potential applicant for review of all @lasvhere such an application might be made.
His Honour considered that a failure to comply witis requirement had the consequence
that no notification was given as required by thet.A He expressly disagreed with a
conclusion expressed by Jagot JMaroun v Minister for Immigration and Citizenship
[2009] FCA 1284 ‘Maroun”) that s 66(2)(d)(iv) of the Act does not requireet
identification of all places where an application feview can be made.

Before dealing with the construction of s 66(2iid)of the Act, it is desirable to refer
to an additional feature of the statutory arrangesie Section 412 of the Act requires that an
application must be made to the RRT “within theigebprescribed, being a period ending not
later than 28 days after the notification of theidien” (s 412(1)(b)). IrHasan North J
considered the operation of a similar provision clhappears in s 347(1)(b) of the Act,
relating to the Migration Review Tribunal estabéshunder the Act. In relation to s
347(1)(b), reg 4.10(1)(a) of thdigration Regulations 1994Cth) (“the Regulations”) made
under the Act provides that the period “starts whie® applicant receives notice of the
decision and ends at the end of 21 days afterdalgeod which the notice is received”. In the
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case of s 412(1)(b), reg. 4.31(2) prescribes thatgeriod (relevant to the present case)
“commences on the day on which the applicant isfiadtof the decision to which the
application relates, and ends at the end of ... 2gs"da For present purposes, the
formulations in regs 4.10(1)(a) and 4.31(2) arasmaguishable except as to the length of
time prescribed.

In Hasan North J concluded (at [29]):

The regulation appears to establish an envelopienefwith a beginning and an end.
It seems to require that the application be giwethé Tribunal within that envelope.
On this view, an application given after the endhaf period would not comply with
the requirement. Similarly, an application givesfdse the start of the period would
not comply with the requirement.

It is necessary to appreciate the reason why Nbfilt it appropriate to deal with this
qguestion. IrHasan the applicant had filed an application for reviegarly five months after
notification of the decision of a delegate. Thébtinal in that case, the Migration Review
Tribunal (“the MRT"), held that it did not have jadiction to deal with an application filed
outside the prescribed period. Based on the arguaresing from the requirements of s 66
of the Act, the appellants iHasansought orders compelling the MRT to hear and datex
the application for review which had earlier begedf by them. North J held, in light of his
conclusions about the requirements of s 66: thaffextive notice of the delegate’s decision
had been given in that case; that time within whichfile an application to review the
delegate’s decision had not commenced; and tha&VlRE€ had no jurisdiction to deal with an
application filed before the commencement of tHevant period. He declined to make the
order sought and said that the appropriate reli@$ @wn order directed to the Minister to
provide proper notice of the delegate’s decisiBor reasons which will subsequently appear
it is not strictly necessary to deal with this issn the present case but it is desirable that

something should be said about it.

We agree with North J that the language of theuRéigns (reg 4.10 and reg 4.31)
appears to establish an envelope of time withircivlain application must be made. That is
so because they state that the period within whrctlapplication may be made “starts” (reg
4.10) or “commences” (reg 4.31) when notificatidrthee decision occurs. We do not accept
the submission made by the Minister in the presase that if the Regulations have that

effect they are inconsistent with the sections Wwiampower them. Each of s 347 and s 412
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permit a prescription of time which ends not latiean 28 days after notification of the
decision. Neither s 347 nor s 412 exclude theipibitg that the period between the decision
and notification of it will not be a period duringhich an application might be made.
Perhaps that was not intended by the drafter ofégalation but the language is sufficiently
clear and must take priority over assumed, or egressed, intentS@geed v Minister for
Immigration and Citizenshi2010] HCA 23 at [31]-[33]). It may be that it wasot
anticipated by those who drafted ss 347 and 41%yothe Parliament, that by delegated
legislation a commencement to a prescribed perimihtibe established, but neither section
in our view excludes a regulation having that dffprovided any period fixed does not
extend beyond 28 days after notification of theislen. Neither reg 4.31 nor reg 4.10 has
that effect.

Regulation 4.31 identifies the period to whicheters as one which “commences on
the day on which the applicant is notified ...”. @n¢ 494C of the Act a document sent by
mail within Australia (as it was in the presentejais taken to have been received 7 working
days after the date of the document. In the ptesse, if the notification to the applicant by
letter dated 22 May 2009 was effective, the naitien was deemed to have been received on
2 June 2009. That is the day on which the applitiged her application for review with
the RRT. On the facts of this case at least tlsen® difficulty arising from the terms of reg
4.31 unless there was, as the applicant conterdls@mvas found ilHasan no notification
from which the prescribed period might commenceweler, looking at the position more
generally, there is another reason why lodging aplieation before the time of deemed
receipt of the notification would not, in our viedespite the meaning we have attributed to
reg 4.31 and reg 4.10, be ineffective. That reamases from the considerations to be

discussed in relation to s 66.

We find ourselves in disagreement with North Hasaninsofar as his Honour stated
a general rule about the requirements of s 66(@)jd)The present case is an example of the
necessity to test the question whether jurisdieti@nror has resulted from an alleged failure
to comply with a statutory requirement by referetmehe particular circumstances of the
case in question. It is not necessary to decidearpresent case whether the failure to draw

to the attention of a potential applicant for revithe facility of lodging an application at a
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registry of the AAT in Brisbane, Adelaide or Pewibuld constitute a jurisdictional error in

some circumstances. It does not do so in the presse.

There is no doubt in the present case that thaseannotification of the decision made
by the delegate which was, in every practical seef$ective to put the applicant on notice of
her rights of review as contemplated by s 66 ofAkbe As a result of the notification, the
applicant applied to the RRT in Sydney, at the esslprovided in the letter to her. Sydney is
where she lived. Any failure to notify the apphtaf the possibility that she might file an
application for review at the AAT in Brisbane, Adele or Perth (as well as at the RRT in
Sydney or Melbourne) had no adverse consequencethdoapplicant. The applicant’s
argument can only succeed if the procedural dwadt s 66(2)(d)(iv) is first interpreted as
requiring notification of all possible places ofigement (whether with the RRT directly or
through the AAT) to all potential applicants forview regardless of where they reside.
Furthermore, the argument can only succeed if sugquirement is seen as fundamental to
the exercise of any jurisdiction by the RRT evea gotential applicant is effectively notified
of a decision and, in response, files an applicafar review in the required manner and
within the required time. Neither premise should dccepted. The reasons why neither

premise should be accepted are interconnected.

In the case of an administrative tribunal, it ieguently necessary to consider the
consequences of a departure from a statutory {@rptequirement before concluding that
jurisdictional error has been committe@réig v The State of South Australjh995) 184
CLR 163 at 179-180Mlinister for Immigration and Multicultural Affairs Yusuf(2001) 206
CLR 323 at [82];Minister for Immigration and Citizenship v SZ14@009)238 CLR 627 at
[35]-[36] (“SZIZO")). The exercise of jurisdiction by the tribunalsh be, in some way,
“affected” by the error or failure alleged. Counger the applicant submitted that the
principle had no application in the present caseabsge the failure of which the applicant
complained did not arise during the process sétaim by her application to the RRT but,
rather, prevented that process from being commenddtk failure to specify all places at
which her application might be made was said tddtal to any application by her even
though there were no adverse consequences, prateoiurotherwise, from the alleged

failure.
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However, in our view there cannot be an adequateszsment of whether the
requirements of s 66 of the Act have been breaadreaf, whether the jurisdiction of the RRT
was not engaged, without some examination of theseguences of the alleged non-
compliance. The judgment of the High CourtSBIZOhas expressly drawn attention to the
need to evaluate the practical consequences afdaib comply with procedural obligations
under the Act. It is no longer possible, if it ewveas, to speak of “imperative obligations”
under the Act without specific attention to the gmges they are intended to serve. If the
asserted failure to comply with s 66 is testedhiat tmanner then the proposition that in all
cases potential applicants for review must be advisf all places at which an application
might be lodged, or to which it might be sent, aanime sustained. The consequences of an

alleged lack of information need to be assessadparticular case.

If a potential applicant in Queensland, South Aalst or Western Australia was
denied an effective or adequate opportunity to naakapplication for review (despite being
told they could do so by mail or fax to a registrfythe RRT in Sydney or Melbourne)
because they were not told their application mightaccepted by the AAT in Brisbane,
Adelaide or Perth, it is conceivable that therehlhige some room for the argument advanced
in this case. Whether or not that was so wouldeddpon all the circumstances of such a
case. ltis neither necessary nor desirable éongitt to answer such questions in the abstract.
However, the possibility that some potential applicmight in some circumstances be denied
an adequate or effective opportunity to exercisgtadutory right to initiate a review of a
delegate’s decision does not have the consequamcehich the applicant contends as a
general rule. So far as her own circumstancescaneerned, that proposition cannot be
sustained either. In our respectful view the asialjn Hasancannot be reconciled with the

principle stated ir5Z1ZQ Hasanshould not be followed on this point.

The need to test any non-compliance with procedrgquirements against the
consequences in a particular case also resolveditiitylty which might have arisen in the
present case from the operation of reg 4.31. @rfdbts of the present case the application
made on 2 June 2009 would not have been ineffettiv@tiate a review by the RRT even if
it had been lodged before the date of deemed reckibe notification because no adverse

consequence of any kind would be visited upon tpglieant from early receipt of the
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application by the RRT. It is difficult to envisa@ case where such a conclusion would ever

be justified but it is not necessary to give a ensal answer to that question.

For the reasons so far expressed, the applicantisention that the RRT had no
jurisdiction to deal with the application for rewiavhich the applicant lodged on 2 June 2009

should be rejected.

Rejection of the argument based on s 66 of thenfaites it necessary to consider the
two alternative contentions advanced by the applitathe effect that the jurisdiction of the
RRT miscarried because it failed to deal, as reguby the Act, with the applicant’s claims

and misunderstood the law.

Large parts of the applicant’s claims about cirstances in Cameroon, and the way
in which women were treated in that country, wesand by the RRT to be identical, or
almost identical, to commentaries found on thermge Three such commentaries were
identified. Nevertheless, the applicant insisteat her claims were written by her personally
in French and then translated into English. Whestaited its “Findings and Reasons”, having
set out the material and evidence from which thios#gings and reasons were drawn, the
RRT did not deal again explicitly with this issuelowever, it concentrated not surprisingly
on those aspects of the applicant’s claims whigieaped to relate to the prospect of personal
harm rather than generalised comments of the kinthe internet material or set out in the

applicant’s written claims. The RRT was not iroeto take that approach.

A number of discrepancies between the applicamt'sten claims and her oral
evidence to the RRT were also identified by the RRMo raised these matters with the
applicant at the hearing. For various reasons,RR& found that the applicant was not
credible. It did not accept her claims. It reggther contention that she had a well-founded
fear of persecution. The assessment of the sigmifie of these matters was within the
province of the RRT. Provided the RRT did not m@erstand the nature of its inquiry, or
misapply itself to its functions, no jurisdictionadror was committed even if its findings left

room for legitimate argument on the merits.

In our view it has not been demonstrated thaRRd failed to understand or address

the applicant’s claims, either generally or in specespects. In particular the RRT did not,
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as counsel for the applicant submitted, fail to stder relevant claims arising from the
treatment of women in Cameroon. As the submissionghe first respondent pointed out,
any claims about the treatment of women in Camertahto be sufficiently related to the
personal circumstances of the applicant. In tegpect the RRT found:

102. Although the applicant referred to the negatistatus of women in
Cameroon, she has not identified any specific hstnenwould suffer in the
reasonably foreseeable future because she is amwfsicd other than those
arising from her association with the women’s granpl the forced marriage
of one of her daughters, which the Tribunal has amtepted. Thus, the

Tribunal finds that the applicant would not suf§erious harm amounting to
persecution if she returned to Cameroon becausis sheoman.

This finding illustrates that the RRT consideredt tejected, the applicant’s claim that she

would be at risk as a woman in Cameroon.

Similarly, as submissions for the first respondalso pointed out, a claim by the
applicant on the present application that the RRd failed to adequately address whether
the harm feared by the applicant would be “serioaisn” (see s 91R(1) of the Act) should
not be accepted. As the RRT did not accept thatagpplicant faced relevant harm in

Cameroon, the question of whether her claim wasatmait “serious harm” did not require

separate attention.

The application for judicial review of the decisiof the RRT should be dismissed.

| certify that the preceding twenty-four (24)
numbered paragraphs are a true copy of the
Reasons for Judgment herein of the
Honourable  Justices Buchanan and
Nicholas.

Associate:

Dated: 30 June 2010



