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Judgment
Mr Justice Cranston :
Introductory
1. Two important issues of principle arise in thisigial review. The first is the extent

to which a public authority has a duty to inquiceobtain information relevant to its
decision-making. It is trite law that public autities must take into account relevant
considerations but when does a public authorityehavduty to be proactive in
acquiring knowledge of those relevant considerafoff o put it another way, when is
being reactive not good enough for a public autiipsimply assuming relevant
information will be presented to it? The seconsués of principle concerns the
responsibility of a public authority when third pas perform statutory functions,
acting under a contract or sub-contract with thelipuauthority. If the third party is
an agent of the public authority, in what circumses is the public authority liable
for its failings?

2. The issues arise in the context of an asylum claiihe claimant is a national of the
Democratic Republic of Congo (DRC). She arrivedhis country on 16 November
2005 and claimed asylum. Just under ten montbs, liat early September 2006, she
was given refugee status. She had said that skBeawactim of recent torture —
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including sexual violence in the form of rape whdgtained in prison — as a result of
her and her husband’s political activities. No loloitiwas on this basis that her claim
to asylum was granted. So at the end of the dagybtem worked. However, in this
litigation the issues arise because the claimarst dedained from 17 November, the
day after her arrival, until 23 November. Her déiten was under the fast track
procedure for determining asylum claims, at the ifgthn Detention Centre, near
Cambridge (“Oakington”). Not only does she contémat this was deeply distressing
at a personal level but she says that it was unllawih essence her claim is that the
Secretary of State for the Home Department (“ther&ary of State”) acted
unlawfully in detaining her in the first place. attshould not have been done because
she did not meet the criteria for fast track detent In particular, she had been
tortured and the Secretary of State should haveirhgdace a screening process to
obtain information about that. In the absencerofgptive inquiries the Secretary of
State could not give effect to the terms of his atated policy not to detain those
who may be victims of torture, and to Article 5 thle European Convention on
Human Rights and its requirement to avoid the eabjtdeprivation of liberty.

3. The claimant also contends that even if she weveully detained under the fast track
procedure on 17 November, her continued detentmare unlawful well before her
release on 23 November. That was because thedbéfeshdant had failed to comply
with the statutory requirements for medical exartiams laid down in secondary
legislation. The Secretary of State was respoadinl those failings even though the
third defendant was a sub-contractor, providing isedervices at Oakington. Once
the secondary legislation was breached detentionthé claimant’'s submission,
became unlawful. Alternatively, detention becanméawful once the claimant had
notified the Secretary of State of her torture #lrtrleatment on 20 November.

Background

4, The claimant arrived at the Secretary of State'siignation office in Croydon on the
16 November 2005, claiming asylum. She told thgldés Screening Unit there that
she had entered the United Kingdom that day atrdmawn port on a passport
supplied by an agent. The brief screening pro-éoguestionnaire for all nationalities
was completed. This had seventy-seven questiossjgried to elicit basic
information such as identity, entry details, hegltbblems, basis of claim, housing
and financial needs and legal representation. d&ienant said she was from the
Democratic Republic of the Congo (“the DRC”). Asdntry she said she did not
have a valid passport. In relation to the heglibstions the claimant indicated that
she was diabetic and in response to the questioyn rfaedication taken” the answer
was “No-traditional medication.” The basis of h#aim was “political” and in
response to the question “If political, which grelgarties involved?” she responded
“UDPS” (the Union for Democracy and Social Progyess

5. At the screening interview conducted the same tifeyclaimant was told at the outset
that the questions related to identity, backgroamd travel route to the United
Kingdom, not to details of her asylum claim. Sladsn response to being asked
whether she was fit and well to be interviewedntlhot well but let's carry on.” As
to the health questions she said she was not i dmalth, was diabetic, had
“headache, stomach ache, painful periods” and wasemtly taking “traditional
medicine”. She reiterated her reasons for cominthé UK as “political reasons”.
There is a dispute about whether the claimant rmeatl the rape and torture. The
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officer who conducted the interview with a colleaguas said that if they had been
mentioned they would have been recorded. Thatgbée case the claimant
conceded that for the present litigation the rape t@rture were not mentioned until
later. The claimant was placed in a hotel overnagid asked to return the following
day.

6. On 17 November the decision was made to considerckimant’s asylum claim
through the fast track procedure and to detairah€akington. The National Intake
Unit, which decides whether an asylum claimanbibé detained, noted “medical”
under special needs, the claim about diabetes ambdalh medicine and added
“checked with Medical Centre [at Oakington] sta@ to accept into Oakington”.
The Oakington Referral Sheet under Special Conditisad a more extensive note:
“Diabetic. Headache. Stomach ache. Painful peridaaditional herbal medicine.”

7. The claimant was served the standard form, Redsom¥etention and Bail Rights IS
91R. On it the official indicated that the readon detention was because he was
satisfied that the application might be decidedkjyiusing the fast track procedure.
That reason was chosen in preference to the atheerdasons printed on the form —
likelihood of absconding, insufficient reliable amfmation, imminent removal,
alternative arrangements being made for care, @ledse not being conducive to the
public good. The official then ticked four of tHeurteen bases supporting the
decision — an absence of close ties making it ehflikhat the person would stay in
one place; on initial consideration it appeared the application might be one able to
be decided quickly; because the claimant had ateship use deception in a way
leading to the conclusion that she might contirmeld so; and because she had not
produced satisfactory evidence of identity, natibyar lawful basis to be in the UK.
As to the standard risk factors set out the officralicated that there were no
psychiatric disorders, but there were “medical peois/concerns”, and a note was
added: “Subject claims to have diabetes and todaing this herself with traditional
medication” but that there was no proper medicabpof this. The claimant was also
served a form IS151A as a person liable to remagahn illegal entrant. Under
mitigating circumstances the medical conditionsorded elsewhere were noted and
the following was added: “[T]here are no known casgonate or compelling
circumstance and the subject is not known to bexaeptional risk.”

8. When the claimant arrived at Oakington late on bXénber, the Reception Report
noted her diabetes claim, her lack of English dad there was no obvious injury, no
visible marks and no non-visible marks. When astezlsaid she wanted to speak to
a nurse or doctor and that her medical problem wgent. At the 24 Hour Review
on 18 November, it was noted that she met theriaitnd so further detention was
authorised.

9. On the afternoon of 19 November the claimant saavRbkfugee Legal Centre, at its
office based at Oakington. Those arriving at teetie are referred to on site legal
representation provided at the Refugee Legal Centikess they wish to use their
own outside lawyers. One result of the intervidawihe Refugee Legal Centre was
that she was seen by a nurse at 4.35pm, accomphpi@adRefugee Legal Centre
worker who acted as an interpreter. The nurset®snare about the claimant’s
diabetes and its treatment. They record that she diagnosed as diabetic in 2001,
that she used to take insulin but that she wassadwvio stop taking it in 2002. She
had had no medication since 2002. Her last chpdkad been in 2004 and there had
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13.

14.

been no recommendation for medication. The clailmarood sugar levels were
measured, some dietary advice was given and areligiest sheet completed, and
arrangements made for the claimant to see a dtbetdollowing day.

It is on the following day, 20 November, that tHaimant’s account of rape and
torture is first raised. In the morning she wasnsby a doctor but no interpreter was
available and the “language line” facility had te bised. This is a telephone
translation service, but the disadvantage is thatttanslator at the other end of the
line is an unknown quantity. The claimant’s blosagar levels were high so the
doctor telephoned the on-call specialist regisvhio advised what medication to
give. Later, at 11.30am, an interpreter was alik|aand she was seen by a nurse
who explained about the diabetes, medication aetl dihe claimant complained of
lower abdominal pain. The nurse’s notes recordl ttihe claimant stated that she had
been raped in prison. The nurse referred her tuattke doctor. Meanwhile, just after
10.30am the Refugee Legal Centre had faxed the chigf immigration officer at
Oakington that as a result of their interview whigr the previous day it was apparent
that she was a victim of recent rape and tortucehad not been medically examined
as the law required.

Then, at 11.45am, the claimant began her substaasiylum interview. Although she
said she was not feeling well, she stated thatwsse “OK to be interviewed”. The

interview was a lengthy process, with breaks. Bt the claimant was recorded at
various points as being distressed. There isasal no recall the details but during
the interview she told of how she had been badbtdye on several occasions by
soldiers and how she had been raped a number e$tim

The next day, 21 November, the claimant was seethdyloctor, who reviewed her

diabetes. He also recorded that she had been edqwed three weeks ago and since
then had had pain in her lower abdomen and sommaladischarge. The doctor

referred her to the genito-urinary clinic on thesibashe may have a sexually
transmitted disease. There was another consultatith the nurse that day to

complete her diabetic assessment and further advasegiven. It appears from a

letter dated 21 November 2005 that an appointmetiit & registered mental nurse

was offered to discuss what were referred to dsefomore sensitive issues”. On 22
November the claimant saw another nurse for mangdrer diabetes.

The decision to release the claimant from the festk process was taken on 22
November, after the Secretary of State was notiflet she had been given an
appointment with the Medical Foundation for the €Caf Victims of Torture (“the
Medical Foundation”). On 23 November 2005 she wdsased from detention once
accommodation had been arranged for her and shgiwes temporary immigration
admission subject to reporting and residence ciomdit

To complete the story the claimant was examinethe@tMedical Foundation on 30
November and 13 December by Dr Elizabeth Scott. Sbott's report, dated 13
December, set out that on examining the claimang&utt found a 21.5cm scar on
her left leg which the claimant said resulted frarknife wound in prison, and another
6.5cm scar, which she did not remember how shdvexte There was also a 2cm
scar on her upper lip and a 1cm scar on her focklvélaich the claimant attributed to
being beaten by a rifle butt. There was hyperpigateon on her hands which she
said was caused through hot water being pouredtbeen. Dr Scott concluded with
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her opinion that the claimant had symptoms of depoa and post traumatic stress
disorder, which was to be expected following hepexiences. Her abdominal pain
may have been caused by sexually transmitted iofectr another explanation may
be the rape. A scar on her left leg was “consisteith an incision of the skin with a
sharp object and the scar on her face “consisteitli’ being hit with a blunt object.
(In the standard terminology, derived from the atled Istanbul Protocol recognised
by the United Nations, a physician will use thentéiconsistent” to mean that the
lesion could have been caused by the trauma desdcrilin this case the beatings —
but it is non-specific and there are other possitdeises. The term “highly
consistent” means a lesion could have been caugeitheb trauma to which it is
attributed and there are few other possible causgEsjally, Dr Scott noted that the
area of discoloration on the hand may have beesechby the scalding she described
in prison but may also have been normal variatiopigmentation.

This claim for judicial review was brought in Felry 2006. It was stayed awaiting
the outcome of the linked claims of R (D and\Kyecretary of State for the Home
Departmen{2006] EWHC 980 (Admin)._Kappealed to the Court of Appeal and the
stay remained until the judgment of the Court ofp@al in December 2006: HK
Turkeyv Secretary of State for the Home Departnj2@07] EWCA 1357.

Fast track detention: policy and legal framework

(1) Policy

The claimant was detained at Oakington as pam®fSecretary of State’s fast track
procedure for handling asylum claims. The poli¢ydetaining asylum claimants is
based on the 1998 White Paper, Fairer, Faster s Cm 4018, which said that
the power to detain had to be retained in the @stsr of maintaining effective
immigration control. The White Paper laid downttdatention would most usually
be appropriate to effect removal; initially to ddish a person’s identity or basis of
claim; or where there was reason to believe traptrson would fail to comply with
any conditions attached to the grant of temporalyiasion or release. In 2000 an
additional criterion was announced as a basis &niding claimants, “where it
appears that their application can be decided tuidkcluding those who may be
certified as manifestly unfounded”. Parl. DeblC, 16 March 2000, 263W. The
policy was restated in 2004. The original sevetetoday period was extended, and
the aim became to make decisions within ten totésur days: Parl. DelHC, 16
September 2004, 157-158WS. Moreover, it was daatl when deciding whom to
accept into the fast track, “account is taken of particular individual circumstances
known to us, which might make the claim particlacbmplex, or unlikely to be
resolved in the times scales, however flexibly egal ibid.

At the time Chapter 38 of the Operational Enforcetmilanual for immigration
officers explained that:

“Any claim may be referred to the detained fastkravhere it
appears after screening to be one that may be ateqdickly,
whatever the nationality or country of origin ofetlapplicant.
To assist staff in making referrals, the ‘Fast Kr&uitability
List’ includes a list of countries which may welivg rise to
claims which may be decided quickly, within the icadive
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timescales for the detained fast track. It alstuibed advice as
to which claims are unsuitable for referral” (pe38.4).

The Fast Track Suitability List provides specifigidance as to cases which may be
suitable for the fast track process. The appleéibt at the time of the decision under
challenge was dated May 2005. The list recordatd“dmy claim may be fast tracked
where it appears after screening to be one thatbeajecided quickly, whatever the
nationality of the claimant, subject to the quahfions set out below.” The List then
identified, by reference to country, specific typésase which were to be regarded as
unsuitable (e.g. female genital mutilation claimsni Nigeria), or specific countries
in respect of which claims were not currently atceddor the fast track process (for
example, at that time, Iraq and Zimbabwe). Itelistountries in respect of which
cases would prima facie be regarded as suitablee DRC was not included. The
List also identified as cases which were regardedirssuitable for the fast track
process pregnant females of 24 weeks and aboveoneewith a medical condition
requiring 24 hour nursing or medical interventidisabled applicants except the most
easily manageable, anybody identified as havinghiettious or contagious disease,
anybody presenting with acute psychosis, anybodsemting with physical or
learning disabilities requiring 24 hour nursing escaunaccompanied minors, age
dispute cases where the applicant’'s appearanaeodlistrongly suggest that he or she
was over 18 and any case which did not appear tmnben which a quick decision
could be made.

As to torture victims the Secretary of State’s ppin this regard was set out by Lord
Filkin, the responsible Minister at the time, istatement in the House of Lords on 15
July 2002:

“However, unfortunately, there cannot be a blardked total
exclusion for anyone who claims that they have keetired.
There may be cases in which it would be appropt@t@etain
somebody who has a history of torture. For examiiie
person concerned might be a persistent abscondersabeing
returned to a third country. ... There will be othmrses in
which the particular circumstances of the persatifjgas such
an action. There will be yet other cases in whighdo not
accept that the person concerned has been thamvicfi
torture.”

Lord Filkin went on to say that such evidence migimerge only after the person was
detained and if that happened “the evidence wilcbesidered to see whether it is
appropriate for the detention to continue.” LorntkiR's statement was reflected in
the Operational Enforcement Manual. Among a nunabdactors to be considered
torture was listed as one factor “against” detenfparagraph 38.3). Paragraph 38.10
contained more particulars of those considered itaida for detention, including
those “where there is independent evidence thatliaee been tortured.” In evidence
before this court the Secretary of State explathatlin his view a very large number
of asylum applications include allegations of ikdatment, many of which were
untrue. Moreover, not all kinds of ill-treatmenter@ necessarily torture. If an
allegation of torture alone were sufficient to et detention in all but a very
exceptional case, the Secretary of State was ofigwe that many claimants would
make false allegations of torture for the purposawwiding detention. Independent
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evidence of torture, however, tipped the balanakdeatention was then used in only
exceptional circumstances.

In further evidence before the court the Secret#rytate explained that asylum
claimants were taken out of the fast track wheg there given a Medical Foundation
appointment for a medical examination. That wash@zause the appointment itself
was independent evidence of torture but becaus#) thie delays in Medical
Foundation examinations, it was not generally giesio meet the target timetables
for determining asylum claims in the fast track.ltindately, of course, a Medical
Foundation examination might provide independerdence of torture.

(2) Lawfulness of detention

There can be no question but that detention olias@pplicants at Oakington, for the
short period to process their claims, is in priteipwful. In_ Saadi'sase Lord Slynn
(with whom the other law lords agreed) held thatrtiethods of selection of the cases
(suitability for speedy decision), the objectivepdedy decision) and the way
applicants were held for a short period (shortelatron to the procedures to be gone
through) and in reasonable conditions could not daéd to be arbitrary or
disproportionate under Article 5 of the Europeam¥amtion on Human Rights: R
(Saadi)v Secretary of State for the Home Departm@®02] UKHL 41, [2002] 1
WLR 3131 [45]. When _Saadwvas considered by the European Court of Human
Rights, and later its Grand Chamber, that approead reaffirmed;_Saadi United
Kingdom (2007) 44 EHRR 50; The Times February 2008. The Grand Chamber
said that it was a necessary adjunct of the righdtates to control an alien’s entry
into, and residence in, their territory that thegrev permitted to detain would-be
immigrants who had applied for permission to emgrether by way of asylum or
not: at [64]. It did not accept that, as soonaasasylum seeker had surrendered
himself to the immigration authorities, he was segko effect an “authorised” entry,
with the result that detention could not be justfiunder the first limb of Article 5
(2)(f): at [65]. The Grand Chamber said:

“74. To avoid being branded as arbitrary, therefasach
detention must be carried out in good faith; it s closely
connected to the purpose of preventing unauthoresed, of
the person to the country; the place and conditadrdetention
should be appropriate, bearing in mind that “theasuee is
applicable not to those who have committed crimoféénces
but to aliens who, often fearing for their livegvie fled from
their own country” (see_ AmuufAmuur v France(1996) 22
EHRR 533], [43]); and the length of the detentidvowdd not
exceed that reasonably required for the purpossupdt”

While Saadi’'scase establishes that it is lawful to detain asykeekers for a short
period to process their claims, analytically itaisseparate issue in particular cases
whether this is properly done, the procedure is fai there is compliance with the
rules once the person is detained: see R\Vl3ecretary of State for the Home
Departmeni2003] 1 WLR 1230, at [33]. Each of these issagses in the present
case.

(3) The law of detention centres
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Detention centres are authorised under Part VithefImmigration and Asylum Act
1999. The provision and running of the centres maycontracted out, with sub-
contractors also being possible, although a centr&t be operated in accordance with
the statute: ss. 149 (1)-(2). Contracting out lkeapd with Oakington, with the
second defendant having the contract to run thee@md the third defendant being
sub-contracted to provide the medical services. eMYtthere is contracting out a
contract monitor must be appointed, who has theistaf Crown servant with the
responsibility of overseeing compliance: s. 149(63)(b).

Under the legislation the Secretary of State muskenrules for the regulation and
management of a detention centre: s. 153. The geard a centre has the functions
conferred by the rules: s 148 (3). Pursuant tdegeslation the Secretary of State has
made the Detention Centre Rules 2001, SI 2001 Nb Rule 3 (1) states that the
purpose of detention centres is to provide forgbeure and humane accommodation
of detained persons in a relaxed regime. The nplesgide that all detained persons
are to be provided with written reasons for thetetition, initially and then monthly:
r. 9(1). Each detention centre must have a megicadtitioner, vocationally trained
as a general practitioner, and a health care teabuding that general practitioner: r.
33 (1)-(2). All members of the health team mustfaa as they are qualified to do so,
pay special attention to the need to recognise eakdionditions found among a
diverse population and be culturally sensitive33.(3). Confidentiality applies: r. 33
(4). Detained persons are entitled, if they with,be examined by a medical
practitioner of the same sex: r. 33 (10). Withdhtdurs of admission detainees must
be given a physical and mental examination by tleelioal practitioner: r. 34 (1).
The medical practitioner must report to the managehe centre on the case of any
detained person whose health is likely to be iously affected by detention: r. 35
(1). Moreover, rule 35 provides:

“(3) The medical practitioner should report to thh@anager on
the case of any detained person who he is concenagdchave
been the victim of torture.”

Issue 1: Lawfulness of the Initial Detention

As the Court of Appeal noted in R (Refugee Legalt@@® v Secretary of State for the
Home Departmeni2005] 1 WLR 2219, “the choice of an acceptablstem is in the
first instance a matter for the executive, and akimg its choice it is entitled to take
into account the perceived political and other imfiees for a speedy turn-round of
asylum applications”: at [8]. That, however, ig tlee end of the inquiry, for it may
be that there are public law errors in the waypbkcy is implemented. In relation to
the initial decision to detain the claimant Ms Hson raises what she contends are
public law flaws: first, that the Secretary of $tdhiled to follow its policy in
detaining the claimant and secondly, and more foresaally, he fell short of his duty
to be proactive in his inquiries of the claimantiiermine whether it was appropriate
to detain her.

(1) Failure to follow policy

Even in the absence of high authority such as Raf@iv Commissioner of the Police
of the Metropolis[2006] 2 AC 307, at [31]-[34], it would seem obu® that the
formulation, and distribution, of policies as to avh a public authority can detain is
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essential to protect them from the arbitrary degiion of liberty. For the same
reason, to protect against the wrongful deprivatmh liberty in the case of
administrative detention by immigration officerfietcourts have been careful to
ensure “that immigration officers do not stray algsthe four corners of those
policies, when taking their decisions in individeases”:_IDv Home Office[2005]
EWCA 38; [2005] 1 WLR 278 at [132]. Detentioncamsistent with the stated
policy, as well as detention otherwise flawed iblpulaw terms, may constitute false
imprisonment;_R(Nadarajah)v Secretary of State for the Home Departm@o03]
EWLA Civ 1768;[2004] INLR 139, at [53]-[54], [60].

The claimant’s challenge under this head concesdrah her nationality. She came
from the DRC. Ms Harrison submitted that for thosening from the DRC there was
no presumption of fast tracking. She also refetcethe country guidelines case on
the DRC,_ AB and DM (Risk categories reviewed — Butslded) DRC CG2005]
UKIAT 00118, where the Tribunal accepted “that ¢hés a real risk at present for
UDPS activists”: at [51 (iii))]. It will be recaltethat as early as the screening pro-
forma it was known that the claimant’s asylum clavas based on her political
activity with the UDPS. Ms Harrison submitted thla¢ detained fast track country
list identifies, as it always has done, cases wiiehexpected to be simple to deal
with on the basis of a judgment formed from objeetcountry conditions. Many
countries on the list are those where there igtaitsiry presumption that they are safe:
Nationality, Immigration and Asylum Act 2002, s..9Zhis approach is reflected in
the composition of the Fast Track Suitability ListThere is nothing in the decisions
made or the explanation given which positively ifissd the claimant’s selection for
fast tracking. Reliance upon a generalised statertteat the Secretary of State
believes that most claims can be decided quickBsdwt provide an objective basis
or provide clear criteria justifying why the clainis case was suitable for fast
tracking. In fact it was not, given that she cafmem the DRC and the political
grounds she advanced.

In this respect there was no failure in my judgmemtthe Secretary of State’s part.
The claimant’s asylum claim did not fall within anfthe categories identified in the
Fast Track Suitability List as unsuitable for fastcking. The policy was that any
claim might be fast tracked where it appeared afteeening “to be one that may be
decided quickly, whatever the nationality of theiclant.” As mentioned earlier the
Secretary of State’s view was that most asylumndaare likely to be capable of
being decided quickly. The generality of this ayjgmh cannot be impeached. In this
case, despite the claimant’s national origins, DfRC, and the nature of her claim,
activity with the UDPS, it cannot be said that thelicy on fast tracking was
misapplied. Initially, at least, the decision what the claimant’s asylum claim could
be dealt with expeditiously. The manner in whibls tdecision was reached, and its
basis, have been described earlier. There ismgihithe decision that the claimant
fell within the policy criteria which, in my judgmeg is open to challenge.

As to torture, the Secretary of State’s policyhiatttorture of itself does not mean that
an asylum applicant will not be detained in the tesck. Independent evidence of
torture is ordinarily necessary. There was no sndapendent evidence until later in
the year when Dr Scott’s report was available. he Tlaimant’'s health problems
mentioned at the screening stage did not renderclagn unsuitable for inclusion

within the fast track process or render her dedantinlawful. As described earlier
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the Fast Track Suitability List excluded those wéhy medical condition which
required 24 nursing or medical intervention, bw thaimant did not fall into that
category. It will be recalled that the officialeatked with the medical centre whether
the claimant was suitable for detention at Oakindgtom a medical point of view. In
my judgment those who authorised the claimant'sré&in were entitled to conclude
that the issues likely to be raised by her appboatould be speedily resolved one
way or another and that there was nothing in tHeyadverse to fast track detention.
There was no independent evidence of torture, shdedure had not as yet been
raised, so that was not a disqualification front fescking. That, however, leads to
Ms Harrison’s next submission.

(2) The duty to inquire

The claimant asserts that her detention was alowiui from the outset because of a
public law failure to ascertain all relevant infation necessary for the Secretary of
State to determine whether she was suitable fofaterack process. In particular, it
is said that at no time prior to the decision téadeher was she specifically asked
whether she was a victim of torture or had any evi@ of her torture. It seems to me
that in this regard Ms Harrison raises an importsstie — what | characterise as the
duty to inquire — which has implications for goadhanistration beyond the present
case.

(a) The duty to inquire

If there is any duty on a public authority to inguone legal basis is a passage in Lord
Diplock’'s speech in_Secretary of State for Educatend Sciencev Tameside
Metropolitan Borough Counc|il977] AC 1014: “[T]he question for the court did

the Secretary of State ask himself the right goestind take reasonable steps to
acquaint himself with the relevant information twable him to answer it correctly”:
at [1106A] Perhaps a firmer jurisprudential bdsrsthe duty to inquire would be the
line of authority which demands fairness in therapen of an administrative process.
While accepting that a public authority is entitlexd choose the type of system it
wants in terms of perceived political and other emgtives, the courts have said that
they will intervene to ensure that the system ptesi a fair opportunity for
individuals to put their case. There will be somirgg justicially wrong with a system,

it has been said, when those at the point of earteyat an unacceptable risk of being
processed unfairly. In R (Refugee Legal Centrdjome Secretarj2004] EWCA
Civ 1481; [2005] 1 WLR 221 [6] — [9] Sedley LJ said

“The choice of an acceptable system is in the fiistance a
matter for the executive, and in making its chaide entitled
to take into account the perceived political andcheot
imperatives for a speedy turn-around of asylum iagfbns.
But it is not entitled to sacrifice fairness on @éar of speed
and convenience, much less of expediency; and whétlmas
done so is a question of law for the courts. Witho
reproducing the valuable discussion of the devekgnof this
branch of the law in Craig, Administrative La@" ed (2003),
ch13, we adopt Professor Craig’s summary of theettiactors
which the court will weigh: the individual interest issue, the
benefits to be derived from added procedural safetp) and
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the costs to the administration of compliance. dL@foolf CJ
stressed in R Secretary of State for the Home Department, Ex
p Fayed[1998] 1 WLR 763, 777, “administrative convenience
cannot justify unfairness.”

Applied in that case in the context of an individs@eking asylum the court said that
given the weight to be attached to individual iaggronly the highest standards of
fairness would suffice.

There have been a number of decisions where theschave, without reference to
authority, found a duty to inquire._ R (Q) Secretary of State for the Home
Department[2003] EWCA Civ 364;[2004] QB 36 involved legislation denying
asylum seekers welfare support if they had notratdi asylum as soon as reasonably
practicable after arrival. The information for eehining this was derived from an
interview with claimants. The Court of Appeal héhét the decision-making process
was unfair because, inter glfairness demanded that the interviewing offictrsuld

try to ascertain the precise reason that claimbatsnot claimed asylum on arrival.
Claimants should be told the purpose of the in&wvi Moreover, the questions had to
be more extensive than they were and it was impofta the interviewer “to probe
the facts in each case in order to ensure thabb@measonably full picture so that the
Secretary of State’s decision can be properly mést”: at [89]. Interviewing skills
were necessary and a more flexible approach wasedethan simply completing a
standard form questionnaire: at [90]. It was rwtthe court to say what questions
needed to be asked in a particular case, althdwgldurt was not persuaded that the
further questioning necessary to ensure the syatasma fair one had to be extensive:
at [96].

Subsequently, in R Merton[2003] EWHC 1689 (Admin); [2003] 4 All ER 280, the
issue concerned determining age. If the claima# ¥ years old, as he asserted, the
duty the local authority owed him would have beéferent under the Children Act
1989 than if he was 18 years old, as the localaityhdecided he was. Stanley
Burnton J said that the assessment of age in boelerases was difficult, but not
complex. Judicialisation was to be avoided and mh&tter could be decided
informally, provided safeguards of minimum standaod inquiry and fairness were
adhered to. He continued, at [37]:

“It is apparent from the foregoing that, exceptclear cases,
the decision-maker cannot determine age solelyherbasis of
the appearance of the applicant. In general, thesida-maker
must seek to elicit the general background of tpplieant,
including his family circumstances and history, aédcational
background, and his activities during the previteis years.
Ethnic and cultural information may also be impottdf there
is reason to doubt the applicant's statement dsstage, the
decision-maker will have to make an assessment isf h
credibility, and he will have to ask questions dased to test
his credibility.”

Fairness required an explanation to the persomefpurpose of the interview, and
giving the opportunity to address the basis of prgvisional view of the decision-
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maker that he was lying about his age. This wsagdally the case in the absence of
an interpreter, when the applicant could not spgeadlish: at [55].

Perhaps the most important authority is Patters&wondon Borough of Greenwich
(1993) 26 HLR 159, a decision of the Court of Adpeaolving the duty on local
housing authorities under the Housing Act 1985 dase those who were homeless.
Here the claimant otherwise qualified but the lcmathority referred her application
to another local authority, Birmingham, on the basiat they were responsible for
fulfilling the statutory duty. The Housing Act 1898section 67 (2) (c), provided
expressly that one of the three conditions of refesf an application to another local
authority was that the applicant would not run tis& of domestic violence in that
other area. In fact the claimant, who had beemdivin Birmingham with her
boyfriend, had been subjected to violent assaules a three year period. At her
interview she had been told that her case woultrdesferred to Birmingham. She
was not asked whether she ran the risk of domestience there, and neither did she
volunteer any information about her history. Tlharity relied on the fact that she
said nothing. Evans LJ held that although theres wa statutory duty to make
inquiries prior to making a decision to refer, th&tutory conditions justifying
referral, three in number, were clear and concMathout citing authority Evans LJ
said:

“If one was drawing up instructions as to how thatige
should be implemented, one would certainly incladéirect
guestion in the terms of subsection (2) (c). Mgnaphically, if
a form was required to be filled in, it would centg include a
box which should be ticked, in order to show ti&t mecessary
information had at least been sought. Only a sirgjrect
guestion is required — what the learned deputyguchgled “a
simple question” — and it is easy to ask. Nor dees
requirement that it should be asked place any great
administrative burden on the authority. Rathewyauld seem
preferable in the interests of good administratibat the
question should be asked, so that the authorityldvbave
grounds for whatever decision it then made” at [164

These authorities were considered in HK (Turkeiecretary of State for the Home
Department[2007] EWCA Civ. 1357. An asylum claimant said @ lengthy
interview that he had been tortured some yearsréefod his argument was that a
medical examination should have been arrangeckitight of that. The claimant was
placed on the fast track procedure but at the tetecentre the doctor found scars
consistent with burns inflicted with a hot iron aagwollen left leg. Latham LJ said
that the statement of principle by Lord DiplockTiameside referred to earlier, had
always to be placed in context. The questions kvhieeded to be asked were to be
determined in the light of the statutory or polstyucture. _R(QRnd_Pattersowere
distinguished: at [24]. Here the context was qdiféerent, said Latham LJ: it was
whether a quick decision one way or the other coa@ldeached during his fast track
detention. At the time of the allegation of toguhere was no independent evidence
to support it and nothing to suggest the issuedcoat be resolved quickly: at [25].

Drawing these threads together it is possible taveecertain principles about the
duty to inquire. Whether there is a duty to inquir a duty to inquire further turns,
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firstly, on an analysis of the statutory framewdéok the exercise of discretion. The
statute may be such that it identifies a key faotaainy decision to be made under it
so that inquiry about that key factor is demand&kcondly, regard must be had to
the policy framework. There is a duty on decismakers generally to follow their
own policy. Given the centrality of a factor taetpbroper application of a policy a
decision-maker may have to be proactive in eligitinformation about it. Thirdly,
despite the absence of a statutory or policy cantéxch points to a duty to inquire,
inquiry may be demanded by procedural fairnesse ifldividual interests at stake
may be such as to require a proactive approacthéyécision-maker to obtaining
relevant information for the decision. Such insésenclude liberty, basic sustenance
and social care. However, there must always bersideration of the costs and
benefits of a more proactive process and this iesteighed in the balance with the
individual interests at stake. Although the cowil make its own assessment of
whether the requirements of procedural fairnessreet it will defer to the decision-
maker’'s judgment as to what the duty entails im&rsay, of the questions to be
asked in a particular case.

(c) The duty to inquire in this case

The claimant submits that the decision to fastkifaer was taken without knowledge
that she had been subject to torture and otherealwhgst in detention in the DRC.
These details were plainly relevant to the decidiordetain her in the fast track
process and were capable of having a material ingathat decision. It was either
irrational to make the decision to fast track hathwut that information being
available, it is said, or procedurally unfair. Battionality and fairness demanded,
Ms Harrison submitted, that the claimant be askedfbasic outline of her claim and
specific questions directed to the issue of torture

The issue is whether, in the light of the principidentified earlier, a more proactive
duty of inquiry was imposed on the Secretary ofte&StaThere was no statutory
provision which suggested such a duty. Nor didcggoimpose a duty to inquire.
Indeed, the Secretary of State’s policy is to tbheti@ry: he will not make inquiries
about torture at the initial screening.  Theificgttion is that victims of torture will
possibly only have just arrived in the United Kingd They may not be ready to talk
about their past or be too traumatised to trusbaayparticularly at the initial stage of
fast track detention, and particularly to someohe appears to them to be a figure of
authority. If, however, a person discloses on meia that he or she has been a
victim of torture — apparently a rare occurrencéndtal screening — an appointment
will be made for a medical examination.

By contrast with the Secretary of State’s appro&lthe view of the Medical
Foundation. Their approach is that the questioavéHyou ever been tortured?”
should be asked as a means of facilitating discdbosuracilitating disclosure at the
earliest opportunity is, in its view, the lesseltlod two evils — the distress and in rare
cases the possibility of inducing flashbacks orsaay retraumatisation on the one
hand, and the risk of refoulement on the other.itdrview there are inhibitions to
disclosure if an asylum claimant is detained uritier fast track regime. If in the
Secretary of State’s view torture victims may naictbse details at the screening
interview, how can there be any confidence thatldssire will occur to their legal
representative or to an interviewing officer at thst track centre?
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As with other aspects of the detention of asyluminchnts, the issue of policy

regarding inquiries about torture is fiercely cateel. It is not for the court to decide
whether one view rather than the other should leéemed. No objection can be

taken to the Secretary of State’s policy on pulatie¢ grounds. That being the case it
is evident that the policy framework does not ingpany duty to inquire.

Does procedural fairness demand an inquiry asrtaroif the statutory and policy
frameworks do not? In my judgment because a clabout torture does not
necessarily exclude asylum claimants from the tiastk process no inquiry need be
made. A claim about torture not generally beaonghe decision to detain, the duty
of fairness does not impose as a corollary an atiig to inquire about it.
Admittedly there is a possibility, albeit slightat questioning about torture may also
uncover independent evidence about it. Althougtdependent evidence will
generally militate against fast track detentioseaems to me that procedural fairness
cannot impose a duty on the Secretary of Statadoirie about it at initial screening
on the off-chance of it being revealed. Moreovee, backdrop is a policy that there
should be no inquiry about torture at the initieleening. Given that this is a lawful
policy procedural fairness, in this regard, hagpplication.

In any event it seems to me that | am bound byd#desion in HK (Turkey)outlined
earlier. Ms Harrison sought to distinguish thatidion by confining it to its facts, a
situation where the asylum applicant had discldssdorture and ill-treatment at the
screening stage of the process. In other words, (Hitkey) was not, in her
submission, a case where the duty to inquire wievaet but rather one where the
argument was that the Secretary of State be undetyato obtain a medical report
providing independent evidence of his torture dhttaatment. The claimant there
fell within the category of those considered suédibr the fast track because of his
nationality. Moreover, there was nothing to sugdkat whether or not there was
evidence of torture made the case unsuitable ¢pick determination. In the present
case, it was submitted, there was recent rape, evheedical evidence would
inevitably be required, and confirmation of recéiAreatment would be supportive of
her claim. The rape and ill-treatment presentsdds which were not capable of
quick resolution under the fast track because efrtbed for expert medical opinion
which could not be obtained quickly. In my judgmehowever, the Court of
Appeal's decision is directly applicable: as Lath&dh said the Tamesiddictum
needs to be placed in its statutory and policy exnand that context was, as in the
present case, whether it appeared that the claisnamatse could be quickly
determined. Moreover, there is the additional gyoltontext here that there be no
inquiry at the initial screening about torture. rRbese reasons | am bound to
conclude that the Secretary of State was entitdextiopt the approach he did.

Issue 2: Leqality of continued detention

If initially the claimant was rightly detained id fast track for the purposes of
assessing her asylum claim the issue becomes atpoim, if any, did her detention
become unlawful? In broad outline the claimanttends that because of failures in
compliance with the statutory provisions for metiesamination the claimant was
detained for too long a period and for that ther&acy of State is legally responsible.
Had there been a medical examination, and conseallegations of torture reports,
the claimant may have been released because thgyhmze been independent
evidence of torture. As well as consideration loé tprovisions about medical
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examinations the submissions on this issue mednttigalso necessary to address
the responsibility of the Secretary of State fag thehaviour of the third defendant,
who was responsible for medical services at Oakimgt

(1) The rules on medical examination

As we have seen earlier, rule 34 (1) of the DetenGentre Rules provides that every
detained person shall be given a physical and memxtmination by the medical
practitioner within 24 hours of his admission te thetention centre. It was suggested
at one point in the argument that this meant artthgh examination”. | would prefer
to express the standard as being what a competeshitah practitioner would decide
is appropriate given the context of the examinationits purpose, that asylum
claimants are involved and how detainees being meathmpresent themselves. There
was no formal contract between the second and thefdndant as to the level of
service to be provided but the third defendant ghgs the common understanding
was that it was providing a reactive, not a pra&stservice. The third defendant says
that at the time, with the resources availableyas not possible to screen each new
arrival within the twenty four hours. It is accegtthat the claimant was not
medically examined within the 24 hours required toye 34 (1). A medical
examination did not occur until 21 November.

There was a further breach of the Detention CeRuikes in that no allegation of
torture (AOT) forms were completed for the claimantompliance with rule 35 (3).
As a matter of course the third defendant complsetexth forms. At the examination
by the nurse on 20 November, however, the clairaheged rape. Although, on the
evidence, the third defendant’s nurses are consdclat rape can amount to torture no
AOT form was completed. Nor was an AOT form congadleby the doctor after his
examination on 21 November. He recorded the rygepain in the claimant’s lower
abdomen and vaginal discharge, and that she sh@ud a Genito Urinary clinic
follow up. Although the examining doctor on thatasion regularly completed AOT
forms he did not do so in the claimant’s case.

The third defendant cannot explain why AOT formsravaot completed, but has

suggested that its medical staff may have gainedirtipression that none of the
claimant’'s medical concerns resulted from tortutewill be recalled that the focus

was on her diabetes. Where rape is reported, eithild defendant’s evidence it is
rarely clear, without further investigation, whathkis amounts to an allegation of
torture. It is also not always clear whether thegation is being made against other
prisoners or prison guards, but the medical ceetrs on the side of caution and,
provided the person consents, an AOT form is cotagle As far as the claimant’s

scars, injuries and hyperpigmentation on her havete concerned, none of this was
noted in the medical notes to suggest that they walated to wounds from torture.
In my view allegation of torture forms should hdeen completed.

(2) The Secretary of State’s responsibility for do@tracted out services

There was a failure to comply with the Detentiomt@e Rules. To what extent is the
Secretary of State liable for this? As with a nembf public services the operation
of the Oakington centre was contracted out to aapei company, the second
defendant. It is plain that the relationship betwehe Secretary of State and the
second defendant was one of agency. That agensy sweh that the second
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defendant managed the physical detention of theumsgpplicants, on instructions

from the Secretary of State: it had no indepengmwer to detain or release an
individual. In providing medical services at thentre, the third defendant did so
under a contract with the second defendant. Utitlr contract its obligation was

understood to be to provide general healthcarehatcentre, a reactive type role
comparable to the services provided by a generattitioner. It was under no

contractual obligation to provide, and did not actf provide, the 24 hour medical
examination to every person as required by rul@@de that rule was introduced in
2001. Not only was it not contractually obligeddo that but 24 hour screening, a
proactive type service, was more expensive angk#surce levels and costings when
entering the contract had been on the basis ofioffenly a reactive type service.

It has been held that the Detention Centre Rulesaddind the third defendant: its
legal obligation is confined to fulfilling their otact with the second defendant: R (D
and K)v Secretary of State for the Home Departm@®06] EWHC 980 (Admin),
[102]. As well it is not suggested that the thitefendant itself is subject to judicial
review. That being the case the obvious solutoavioid a lacuna in the law is that
the Secretary of State should be liable for thénfgs of the third defendant. In a
letter dated 19 April 2007 to Lord Hylton, the thBhnister of State at the Home
Office, Baroness Scotland QC, described thoseanpthsition of the third defendant
as an agent of the Secretary of State. That, ifudyment, is a reflection of the legal
position, although it is more accurate to desctimethird defendant as a sub-agent.
The real issue for present purposes is: for what tiva Secretary of State responsible
given that the third defendant was an agent?

At one point in the argument it was suggested that Secretary of State was
vicariously liable for the breaches of statutorytydu However, the principles of
vicarious liability do not apply as they would fe third defendant was an employee.
Given the position of the third defendant as a soiitractor it seems to me that on
general principles responsibility falls on the Stary of State for acts or omissions
which constitute a breach of a non-delegable dutytuch constitute a wrongful act
that he has specifically instigated, authorisedatified. The Secretary of State’s
ECHR obligations would be, in my view, non-delegalbdo he could not escape
liability for them by contracting out their perfoamce. It may be that particular
statutory obligations are also, as a matter ofnétation, non-delegable. Again, the
Secretary of State would remain liable for shortoas. There are no relevant non-
delegable ECHR duties or statutory duties imposgdhle Detention Centre rules.
The issue is therefore whether there was a wrorsgfulnd whether the Secretary of
State specifically instigated, authorised or radifit. In the present case there were
wrongful acts, the breach of the statutory duttesanduct a medical examination and
to report the torture claims. In my judgment tlieaeh of the medical examination
rule can be said to have been authorised by theetaeg of State. On ordinary
principles authorisation can be implicit. As mengd earlier the arrangements for
the third defendant to provide medical servicesewen the basis that a medical
examination would not necessarily occur within teyefour hours of a detainee’s
arrival and that the medical services offered weetive only. However, the failure
of the nurse and doctor to complete the Allegatborture forms can be less easily
attributable to the Secretary of State. On thelawe these were at most mistakes
which he did not instigate, authorise or ratify.
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(3) Causation

Breach of the Detention Centre rules for which Secretary of State is legally
responsible do not, of themselves, render the aaiim detention unlawful. What the
claimant must do is to demonstrate that the breaased her continued detention. In
her submission the Secretary of State was depo¥edlevant material for decision-
making as a result of the breach. If there hadl@eeedical examination, it would
have found, as did that eventually provided by khedical Foundation, that her
physical and mental condition was consistent wigh &ccount of torture and rape.
That would have resulted in a decision to releageelther because it was clear that
the claim was not straightforward and could notdeeided within the timetable,
given the need for a medical report, or becausesdical examination would have
been capable of constituting independent evidehtartoire.

The claimant invokes in support D and2006] EWHC 980 (Admin), where Davies
J held that had there been a medical examinati@aedordance with rule 34 (1) and a
rule 35 (3) report, D would have been releaseds dacount was of being beaten with
a steel wire on her back and there were extensiear scars, evident on examination.
Davies J also took into account the subsequenttrepthe Medical Foundation. “In
such circumstances and bearing in mind also thergepresumption in favour of
release | therefore conclude that a Rule 34 examimaf made, should and would
have brought about D’s release ...” [118]. MoreowerR (PB)v Secretary of State
for the Home Departmef2008] EWHC 364 (Admin) it was accepted that thieael
been a failure to provide the medical examinateguired by rule 34 (1) and that the
requirements of rule 35 (3) were not met in that alegation of torture report to the
centre manager had been completed by a registenesss mather than a ‘medical
practitioner’. The detainee there had multiplesca both legs and feet, attributed to
kicks causing lacerations. It was held that thkifa to comply with the rules was
causative of unlawful detention. Had a thoroughnexation taken place it would
probably have generated a report which on reviewhleySecretary of State would
have resulted in the claimant being released. Wsaguent medical examination by a
doctor from the Medical Foundation had resultedaimeport that the claimant’s
multiple scarring was highly consistent with hec@ant of torture. The judge could
see no reason that a proper report, completed uRdkir 35 (3), would not have
reached the same conclusion. It would thereforee heonstituted independent
evidence of torture within the meaning of the detampolicy: at [24] — [26].

Given the Istanbul Protocol, medical reporting amture victims demands some
expertise. The Detention Centre Rules require ¢méy the centre have a general
practitioner: r. 33 (1), who may not have that ekpe. In both D and Kand_PBthe
findings were that the general practitioners at ¢bstre, if they had examined the
detainees as required by the rules would, havimggrce to the injuries, and the
accounts given by the detainees, have reachedathe sonclusions as the Medical
Foundation experts. Their accounts of torture waquobably have been completed
on a rule 35 (3) report and as a result the SegrefaState would probably have
released the detainee. Those findings, howewveredluon the particular facts in those
cases. In D and khe linear scars were extensive and evident orbBk and arms
and said by the Medical Foundation doctors to bgghlly consistent” with D’s
account. In PBhere were multiple scars on the legs and feetagyadh the Medical
Foundation report said they were “highly consistenth the claimant’s attribution.
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In the present case, when the claimant was propetd@ymined by a doctor on 21
November he recorded the claims about the rapelods not appear she mentioned
any wounds or ill-treatment. Recall that until ihihe claimant had presented at
Oakington to the nurses and doctors as someonedieitietes, and that was the focus
of attention, although there had been mention aesing of the pain in the lower
abdomen and the vaginal discharge. The Medicahéation report by Dr Scott
identified two visible injuries, the scar on thaiohant’s left leg and the scar on her
face. In her opinion they were “consistent”, bot fhighly consistent” within the
terms of the Istanbul Protocol, with the claimardtount of ill-treatment while in
detention in the DRC. Neither provides me a bamisoncluding that if a medical
examination had taken place earlier, in accordavitie the rules, it would probably
have provided independent evidence of torture,itggtb the claimant’s release from
detention. If the ordinary principles of causatare not to be unduly distorted in this
type of case neither can | conclude that, if Allega of Torture forms had been
completed compliant with rule 35 (3), they woulalIpably have led to the claimant’s
release. That requires me to make assumptionshibdbrms would have mentioned
the scarring, taken the same view of the scarr;my@mlaScott and, even if they had,
that the Secretary of State would have taken thithout more, as independent
evidence of torture justifying release. In altannot conclude that, on the balance of
possibilities, the failure to comply with the ruleaused the claimant’s continued
detention.

Conclusion

The claimant has based her claim on some impop@ntiples in public law. The
first is that a public authority may have a dutyinguire because of its statutory
mandate, the policy set for it or the requiremeritprocedural fairness. The second
is that where public services are contracted quikdic authority may be liable for the
failure to perform them if there can be said thera breach of a non-delegable duty
or if the breach has been specifically instigataathorised or ratified by the public
authority. However, on the facts of this case \eéheoncluded there was no duty on
the Secretary of State to inquire proactively dsgald by the claimant. The separate
issue, that the Secretary of State did not appdydwn policy with regard to fast
tracking, also fails. Consequently the claimaiisfa her claim that she should never
have been detained in the fast track process. éMhihave concluded that the
Secretary of State is responsible for a breachatditory duty by the third defendant —
the failure to conduct a medical examination — | @ob persuaded that that breach
caused the claimant’s continued detention. Coresgtyy the Secretary of State is
under no liability in that respect of this claimardetention in the fast track process.



