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Mr Justice Davis:

1.

Introduction

Whatever the correct legal outcome for these cabesg is no doubt that they raise
matters which are in some respects unedifying aradher respects disquieting.

Each of the claimants is what in argument was da#leforeign national prisoner

(“FNP"): that is, an individual being a foreigntmmaal who has been convicted of a
crime in a court in England and Wales and sentetwedterm of imprisonment. In

some of the cases, the court had previously mageammendation of deportation.
In all cases the defendant has made a decisiogport

The issue common to these five cases is the walidiee Government policy relating
to the detention of FNPs pending their deportatrom the United Kingdom. Until
April 2006 the published policy with regard to FNRs well as others, who it was
proposed should be deported involved (putting ary) a rebuttable presumption in
favour of release. However, after that date theas introduced a policy with regard
to FNPs which (putting it shortly) involved a pregotion in favour of detention —
whether rebuttable or irrebuttable being in issuies the contention of each claimant
that each was detained, or as the case may bengedtto be detained, under the later
policy, which policy is said to be unlawful: eitheecause such policy was contrary
to the provisions of paragraph 2 of schedule 3haf Immigration Act 1971 as
amended; or because such policy, and its operati@s, insufficiently open and
accessible and, indeed, contrary to the previopslylished policy; or both. It is
further said in consequence that the detentiorontimued detention of each claimant,
being made under an unlawful policy, constitutedawiful detention; and that the
claimants are entitled to damages for unlawful nk&de@ accordingly. Some (but not
all) of the claimants claim exemplary damages.

The defendant Secretary of State disputes thgidhey introduced in April 2006 was
or is unlawful in any respect. It is further sdnt in any event it is not shown that
the claimants were unlawfully detained so as teftéled to claim damages, and it is
said that the claimants could properly have beehvasuld have been detained under
the, admittedly lawful, previous policy.

It is important to stress at the outset two matteingch were_notin debate for the

purpose of these proceedings. First, it is noputiesd for the purpose of these
proceedings that the defendant was entitled toddetd deport these claimants.
Second, it is not asserted that the defendant wbakke no entitlement, in any
circumstances, to detain FNPs pending deportation.

The claimant Abdi was represented at the hearifgréene by Mr Raza Husain and
Miss Dubinsky; the claimant Ashori by Miss Jeganajne claimant Madani by Mr
Macdonald QC and Miss Mallik; the claimant Mightty Mr Macdonald QC and Mr
Pretzell; and the claimant Lumba by Mr Raza Husamd Mr Goodman; The
defendant was represented by Mr Tam QC, Mr Bounaehdr Johnson.

The five cases were taken together as lead cas@®vious carefully prepared
timetables and directions made in these proceedimgsother judges of the
Administrative Court were not precisely compliedttwi It is not profitable to



rehearse the mutual recriminations as to how thatecabout. During the hearing,
some of the claimants sought leave to amend theungls (which application for the
most part was unopposed). | rejected an applicatiobehalf of the claimants Abdi
and Lumba made on the last day of the hearinguithér specific disclosure from the
defendant.

8. | am grateful to all counsel for their very detdilritten and oral arguments. At the
same time | have done my best to try and distifgbhetween woods and trees.

The Legislative and Policy Background

9. The statutory starting points are sections 3(5) &@@) and section 5 of the
Immigration Act 1971 (as amended).

“3.(5) A person who is not a British citizen imdle to
deportation from the United Kingdom if —

(@) the Secretary of State deems his deportatobet
conducive to the public good;

(b) another person to whose family he belongs isas
been ordered to be deported.

(6) Without prejudice to the operation of sultsec (5)
above, a person who is not [a British citizen] kho be liable

to deportation from the United Kingdom if, after Heas
attained the age of seventeen, he is convictea afffence for
which he is punishable with imprisonment and on his
conviction is recommended for deportation by a tour
empowered by this Act to do so.

5.(1) Where a person is under section 3(5p5pabove liable
to deportation, then subject to the following psiwns of this
Act the Secretary of State may make a deportatiaiero
against him, that is to say an order requiring tonkeave and
prohibiting him from entering the United Kingdomnda a
deportation order against a person shall invalidate leave to
enter or remain in the United Kingdom given himdrefthe
order is made or while it is in force.”

(Further extended powers of detention are confelngdsubsequent
legislation, which are not relevant for presentpmses). Particularly
important for this case, however, is paragraph Sdifedule 3 of the
1971 Act:-

“2. (1) Where a recommendation for deportation enag a
court is in force in respect of any person, [arat fferson is not
detained in pursuance of the sentence or ordemytaurt], he
shall, unless the court by which the recommendasomade



10.

otherwise directs, [or a direction is given undeb-paragraph
(1A) below,] be detained pending the making of pattation
order in pursuance of the recommendation, unlesS#cretary

or State directs him to be released pending further

consideration of his case [or he is released dh bai

[(1A) Where —

(@) a recommendation for deportation made by a

court on conviction of a person is in force in respof
him; and

(b) he appeals against his conviction or agairet th

recommendation,

the powers that the court determining the appeal exarcise
include power to direct him to be released witheeiting aside
the recommendation.]

(2) Where notice has been given to a pems@accordance
with regulations under [section 105 of the Natidyal
Immigration and Asylum Act 2002 (notice of decigipof a

decision to make a deportation order against hamdl fhe is not
detained in pursuance of the sentence or orderaufus], he
may be detained under the authority of the SegraituState
pending the making of the deportation order.

(3) Where a deportation order is in force aglaany person,
he may be detained under the authority of the $mgref State
pending his removal or departure from the Unitedigdiom
(and if already detained by virtue of sub-paragréphor (2)
above when the order is made, shall continue taldiained
unless [he is released on bail or] the Secretar$tafe directs
otherwise).”

Also relevant is Article 5 of the European Convention Human Rights.
relevant respects that provides, as is all too kwedwn, as follows:-

“Article 5: Right to Liberty and Security

1. Everyone has the right to liberty and secuatyperson.
No one shall be deprived of his liberty save in tbkowing
cases and in accordance with a procedure presdriokv:

(H the lawful arrest or detention of a persomtevent

his effecting an unauthorised entry into the countr
or of a person against whom action is being taken

with a view to deportation or extradition.

In the
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12.

13.

14.

2. Everyone who is arrested shall be informexnptly, in a
language which he understands, of the reasonsdaritest and
of any charge against him.

4. Everyone who is deprived of his liberty byeat or
detention shall be entitled to take proceedingswimch the
lawfulness of his detention shall be decided spgdgi a court
and his release ordered if the detention is notuaiv

5. Everyone who has been the victim of arrestetention in
contravention of the provisions of this article ItHesve an
enforceable right to compensation.”

Power is conferred by the 1971 Act for the granbaif. There is also, of course, the
right to apply to the courts for habeas corpus ar jidicial review by way of
challenge to decisions continuing detention.

By Rule 9 of the Detention Centre Rules 2001, whieme into force on 2 April
2001, it is provided, among other things, that gwetained person must be provided
by the Secretary of State with written reasondhferdetention at the time of his initial
detention and thereafter monthly.

So far as policy is concerned the Government haat thve years issued relevant
White Papers. For present purposes two may bealndte “Fairer, Faster, Firmer”,
issued in 1998, a particular chapter — Chapter d2als with detention. In paragraph
12.3 of Chapter 12 it was noted that:-

“The Government has decided that, while there is a
presumption in favour of temporary admission oreask,
detention is normally justified in the followingrcumstances:
where there is a reasonable belief that the indaliavill fail to
keep the terms of temporary admission or temporaigase;
initially to clarify a person’s identity and the dis of their
claims; or where removal is imminent ...”

In paragraph 12.10 it is stated:-

“In addition to any consideration of bail throudtetjudicial
process, the Immigration Service will continue gsriodic
administrative review of detention in each casedividuals
should only be detained where necessary.”

In paragraph 12.11 it is stated:-

“Detention should always be for the shortest pdediime, but
the Government is satisfied that there should belegal
maximum period of detention ..

In “Secure Borders Safe Haven” (2002) under thedimgaDetention Criteria this is
said at paragraph 4.76:-
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“4.76 Although the main focus of detention will hkmn
removals there will continue to be a need to detame people
at other stages of the process. Our 1998 WhiterPsgt out
the criteria by which Immigration Act powers of eetion were
exercised and confirmed that the starting poirdlircases was
a presumption in favour of granting temporary acois or
release. The criteria were modified in March 2@@0nclude
detention at Oakington Reception Centre if it appeahat a
claimant’s asylum application could be decided klyic The
modified criteria and the general presumption remaiplace

This is in effect repeated in the Operations Erdorent Manual which, ostensibly at
least, remained in effect for the periods relewanthe cases up until June 2008. In
Chapter 38, which relates to detention and temporelease, it was stated in the
introductory section that the 1998 White Paper icordd that “there was a
presumption in favour of temporary admission oeask and that, whenever possible
we would use alternatives to detention”. That waiher expressly confirmed by, for
example, paragraph 38.3. This is expressly said:-

“1. There is a presumption in favour of temporadynission or
temporary release.

2. There must be strong grounds for believing thgterson
will not comply with conditions of temporary admiss or
temporary release for detention to be justified.

3. All reasonable alternatives to detention mwstbnsidered
before detention is authorised.

4. Once detention has been authorised, it mugiepe under
close review to ensure that it continues to befjadt

5. Each case must be considered on its indivichemits.”

In paragraph 38.3 various relevant factors, for agdinst detention, are set out. In
paragraph 38.6.3 a detailed exposition of the apble requirements for reasons for
detention is given. Such reasons include, amoogstrs, a risk of absconding;
removal from the UK being “imminent”; and releass being considered “conducive
to the public good”. The Operations Enforcementnl& is, in fact, of general

application with regard to immigration detentiont mne section does potentially
relate specifically to FNPs. That is paragraptb 33-

“38.5.2 Authority to detain persons subject to dé&gtoon
action

The decision as to whether a person subject to rtsmm
action should be detained under Immigration Act @wis
taken at senior caseworker level in CCD. Whereff@nder,
who has been recommended for deportation by a @owho
has been sentenced to in excess of 12 months onpment, is
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serving a period of imprisonment which is due tacbmpleted,

the decision on whether he should be detained under
Immigration Act powers (on completion of his cusad
sentence) pending deportation must be made at rsenio
caseworker level in CCD in advance of the case goein
transferred to CCD. It should be noted that themo concept

of dual detention in deportation cases (see 38)11.3

This is then supplemented by paragraph 38.11.3.

On 19 June 2008 Enforcement Instructions and Gueld&008 came into effect,
superseding the Operations Enforcement Manual.p&h&?5 is the part dealing with
Detention and Temporary Release (and so correspon@hapter 38 of the former
Operations Enforcement Manual). Chapter 55 likevaarts with a reference to the
1998 White Paper and the presumption in favoureofporary admission or release
and with a statement that, whenever possible,raites to detention would be used.
That is reflected also in paragraph 55.3. Pardgfipll.3 gives general guidance in
respect of immigration detention in deportationesasParagraph 55.20, which relates
to temporary admission, release on restrictionstangporary release (bail) says this
at the outset:-

“55.20 Temporary admission, release on restricticarl
temporary release (bail)

Whilst a person who is served with a notice ofgdleentry,
notice of administrative removal, or is the subject
deportation action is liable to detention, suchesspn may, as
an alternative to detention, be granted tempordrgission or
release on restrictions. The policy is that detenis used
sparingly, and there is a presumption in favourgcdnting
temporary admission or release on restrictions. other
alternative to detention is the granting of baihieh is covered
separately in Chapter 57. The fundamental diffezdmetween
temporary admission/release on restrictions andibdnat the
former can be granted without the person concehaethg to
be detained, while the latter can only be grantedeoan
individual has been detained and has applied fib¥' ba

But on 9 September 2008 Chapter 55 of the Enforoémed Instructions Guidance
was altered. It again recites the general polisypmption (that is, in favour of
temporary admission or release). But specificalith regard to FNPs this is now
said, in paragraph 55.1.2:-

“55.1.2 Criminal Casework Directorate Cases

Cases concerning foreign national prisoners — daditby the
Criminal Casework Directorate (CCD) - are subject &
different policy than the general policy set oubabin 55.1.1.
Due to the clear imperative to protect the pubiarf harm and
the particular risk of absconding in these casesptesumption
in favour of temporary admission or temporary re¢edoes not



apply where the deportation criteria are met. dadtthe person
will normally be detained, provided detention isdacontinues
to be, lawful The deportation criteria are:-

For non-EEA cases — a sentence of at least 12 mastleither
a single sentence or an aggregate of 2 or 3 sedener the
past five years; or a custodial sentence of angtlerior a
serious drugs offence (see list below);

For EEA cases — a sentence of at least 24 months;
A recommendation from the sentencing coutt ...
This is expanded upon in the following pages. Tihisssaid, for example, that:-

“Due to the clear imperative to protect the pulffmm harm,
the presumption of temporary admission or releases chot
apply in cases where the deportation criteria agé nin CCD
cases concerning foreign national prisoners, becaisthe
higher likelihood of risk of absconding and harmthie public
on release, there is a presumption in favour adrdein as long
as there still is a realistic prospect of removathin a
reasonable time scale ...”

Caseworkers are then instructed to have regarpgedifseed matters which “might make

further detention unlawful”; and it is then saiétHsubstantial weight” should be given
to the risk of further offending or harm to the pabindicated by the subjects’

criminality. Where the offence which triggered deption is included on the list at
paragraph 55.3.1 [essentially serious crimes, doty violence, sexual offences and
drugs offences] it is said that the weight to beegito the risk of further offending or
harm to the public is “particularly substantial”.

In paragraph 55.3 it is then stated that:-

“Public protection is a key consideration underpagnour
detention policy. Where an ex-foreign nationakpnier meets
the criteria for consideration of deportation thegumption in
favour of temporary admission or temporary releask not
apply ... the public protection imperative means thate is a
presumption in favour of detention. However thissumption
will be displaced where legally the person cannotan no
longer be detained because detention would exdeegdriod
reasonably necessary for the purpose of removal. ...

In the case of serious criminal offences it is catled that “in practice” release is likely
to be appropriate “only in exceptional cases”; ampthen developed in paragraph 55.3
at considerable length.

18. Thus, at all events by September 2008, the puldigiodicy had changed. Before it
had been a policy in which there was a presumptidavour of release. Now in the
specified cases relating to FNPs dealt with by @mgninal Casework Directorate
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there is an express presumption in favour of detent The claimants make no
challenge to the former policy. They do challettye validity of the new (published)

policy.

But that issue is not solely, or even principalifyat these cases are about. For what
the claimants say is that, in reality, from Apr@5, such a policy had in practice
already been operated by officials on behalf ofdeendant: and that was done in a
way which was never made public or announced inaatgssible way, whether by a
White Paper or a published revision of the Operatienforcement Manual or formal
statement to any Immigration Lawyers’ Associationhe like. Indeed, the claimants
go further. They say that the policy so adopted nat simply a policy presumptive
of detention; they say that it was a policy whidsitively mandated detention (what
in argument was called a “blanket” policy).

The discovery of this allegedly “secret” policy carmbout, so far as these claimants
are concerned, in the following way. But it shobklmade clear at the outset that it
is accepted by the defendant that from April 20Q#Ecy different from that set out
in the 1998 and 2002 White Papers and from thabsgetn Chapter 38 of the then
Operations Enforcement Manual was intended to berav@d on behalf of the
defendant.

The So-called Secret Policy

21.

22.

In the course of these cases in their earlier stagtigation those involved on behalf
of the defendant had appeared to proceed on thendothat the policy set out in
Chapter 38 of the Operations Enforcement Manualduwadinued to apply. This is,
for example, explicit and implicit in the separatdétness statements of Hannah
Honeyman, a senior executive officer in the Crirhidasework Directorate of the UK
Border Agency, dated 1 April 2008 in the proceedinglating to, for example, the
claimant Lumba and the claimant Abdi. In the ceuo$ those statements she had
referred to Chapter 38 (subsequently replaced bgptehn 55) of the Operations
Enforcement Manual and the presumption in favouretdase; and to the proposition
that detention may be justified if there were sgrgnounds for believing that a person
would not comply with the conditions of release.

Ms Honeyman went on, however, to refer to suppleéargrguidance relating to FNPs
(called “the Cullen Criteria”) which had been isdue staff. As it later emerged, the
first of such criteria (Cullen 1) was — although pablished to practitioners generally
- issued to caseworkers in November 2007. Thagtgoio identify those who posed
the lowest risk to the public and the lowest riskabsconding: in other words, to
assist in the decision as to whether to releasesFNFerious offences, such as sexual,
violent and drugs cases which were identified ihsg were specifically excluded
from consideration under such criteria. Cullen dswhen modified in March 2008
(although some caseworkers were told of it earkdth particular reference to less
serious cases (again excluding serious offencesinbgmended guidance (Cullen 2):
the change being made, it was subsequently statagiatement of Mr David Wood,
Strategic Director of the Criminality and DetentiGnoup of the UK Border Agency,
of 26 June 2008, “in the light of our assessmeitheftypes of cases in which the AIT
was releasing ex-foreign national prisoners on &adl was intended to further ensure
the legality of our decisions on detention and ici@d detention ...”. It was all the
same stated that consideration of release of FN®dd stop (even if not convicted of
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serious criminal offences) if, amongst other thjngsnoval was “imminent”; or, if
removal was not imminent, if the subject was comi®d an above average risk of
absconding.

At all events, so far as these cases are concetimedrue position as to the policy
brought in in April 2006 only came to be revealedhe light of applications to secure
release and to challenge the lawfulness of contimigtention.

Thus in the case of the claimant Ashori, the matéene on for decision by Mitting J
on 22 May 2008: [2008] EWHC 1460 (Admin). He catoethe view that the
decision to maintain detention until 29 Februarp@when Mr Ashori had been
released on bail) was not unlawful and dismissesl ¢taim. However, certain
remarks made by Mitting J in the course of his jndgt caused counsel then
appearing for the defendant to make reference @onttw policy reflected by the
Cullen criteria. There was discussion and Mittihghen expressed concern about
there being an unpublished policy, which had ndeatured in argument before he
gave his decision. Miss Jegarajah then, as nopeamg for Mr Ashori, likewise
understandably expressed concern. There wereefugtkchanges, with counsel for
the defendant, after taking further instructiorsyisg the matter could affect other
cases and investigations “will inevitably take tiwed will go up, as | have said, to
the highest level.” In such circumstances, Mittihgvithdrew the Order he had just
pronounced.

In the case of the claimant Lumba, he too challdnipe legality of his detention.
The matter was decided by Collins J on 4 July 20R808] EWHC 2090 (Admin).
The Judge referred to the statement of Ms Honeyofah April 2008, and the
presumption in favour of release. But by then Mmnélyman had put in a further
statement (no doubt because of the Ashori caseddz® June 2008, submitted the
day before the hearing. That indicated that ¢taifon would be needed as to
whether her previous statement in relation to gher@ach to the detention of FNPs
was correct. Counsel appearing for the defendsent told the court at the hearing
that he was unable to inform the court preciselyawthe policy was (a situation the
Judge described as “extraordinary”). After therimep and before judgment was
given, the statement of Mr Wood of 26 June 2008ckwih have already mentioned,
was produced (as it was in other cases also)udh sircumstances Collins J felt able
to decide for the future whether the continued migta of Mr Lumba was lawful: he
decided that it was, essentially on the groundsssf of absconding and the public
good, in the context of a return within a reasoedlvhe being possible, as the Judge
concluded. But he was not, in the light of the naefermation, able to decide the
position for the past — a matter which thus conedere me.

So it is that there became revealed in all thesesthe change in the former policy
(as enshrined in Chapter 38 of the former Operatienforcement Manual): which
changed policy operated from April 2006 until 9 &epber 2008, when the revised
Enforcement and Instructions Guidance was promedgat

The way in which such a policy, whatever it wasstficame into existence in April

2006, and the way in which the policy as publisirethe revised Enforcement and
Instructions Guidance of 9 September 2008 camee tsdbpublished, is sought to be
set out in the statement of Mr Wood dated 26 Jui@B82and a second, detailed,
witness statement of Mr Wood dated 31 October 20@8addition, there has been



28.

disclosure by the defendant of a number of intematutes, e-mails and draft
submissions relating to the formulation and operatf the new policy: although, it
seems, there has been disclosure of no such dotsipestdating September 2007.
Mr Husain invited me to draw adverse inferencegnfrthe failure to disclose
documents after that date: although quite what m@vi@ferences | was meant to draw
was unclear. For his part, Mr Tam assured meahalocuments relevant to the fair
disposal of these cases had been disclosed.

It is a point of comment that the individual fietden behalf of the defendant to deal
with this matter by way of witness statement is Wood. He, while of course of
appropriate seniority and position to make suchoirtgmt statements, had no personal
involvement in or first hand knowledge of the chang, or formulation of, the policy
relating to FNPs, given that he took up post aat&gic Director only on 5 May 2008
— a point that, perhaps understandably, he emm@sasidlo individual having such
first hand knowledge or involvement has producewitness statement in these
respects on the part of the defendant.

The evidence of Mr Wood

29.

30.

31.

32.

The first statement of Mr Wood, undated but faxed26 June 2008, and not in
conventional form for a witness statement, is hdd@&tatement of Detention Policy
in regard to Foreign National Prisoners since ApoiD6”.

He explained that it had come to light by April B0that a number of FNPs,

convicted of serious criminal offences, who met ttien criteria for deportation, had
been released from prison without consideration deportation. There was

considerable publicity in the media. Accordinghien caseworkers were “verbally”

instructed by senior managers that, contrary toptiesumption of release set out in
the then Operations Enforcement Manual, no FNP ldhte released prior to

consideration of deportation and that detentiorukhbe maintained until deportation
occurred, an appeal was successful or bail grantedhs considered that would be
reasonable, unless there were exceptional circuresain order to protect the public
from risk of harm and because of the increasedaisksconding. It is asserted that
this policy was “clearly understood” throughout t@eminal Casework Directorate

(CCD).

He referred in paragraph 4 to statements in theselofi Commons and, subsequently,
to the Home Affairs Committee made in 2006 by DrdRdP, then Home Secretary,
to the effect that FNPs who ought to be considésedeportation would be detained
until such consideration had been completed. i{ltbe noted that such statements do
not, on their face, address the position of FNRar &€onsideration” of deportation
had been “completed”). Mr Wood asserts in pardgrdaghat the public protection
objectives in the Home Secretary’s statements “tied effect of displacing the
presumption of liberty in the [Operations Enforcemilanual] by one of detention in
FNP cases, save where there were exceptional cstamces which would make
further detention unlawful”. It may here be notbdt in fact the statements of Dr
Reid which Mr Wood quotes in paragraph 4 of higesteent nowhere refers to any
exceptional circumstances.

Mr Wood then refers to a number of internal docutséalso discussed in his later
witness statement); and to the Cullen criteria. adserts in paragraph 13: “Public
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35.
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protection is a key consideration underpinning @etention policy”. That sound bite
is later followed by a statement that: “The pulgiotection imperative has the effect
that the starting point is that there is a presumnpin favour of detention”. He goes
on to set out suggested circumstances where tiseirppion may be displaced. He
states, in quasi-legal language: “In assessingt vidlaa reasonable period [of
continued detention] in any individual case theewamker must look at all relevant
factors to that case, including the particular sigk re-offending and of absconding
which the individual poses.” He later says, byerehce to the Cullen criteria, that
“those convicted of serious offences are not camsid for release under these broad
criteria because, by definition, these seriousnuiés are outside the broad categories
of lower risk cases which the criteria encapsulatdé says that, even in those cases,
“that does not mean detention is automatic or indef ... rather that given the
relatively higher risk of harm and absconding tkdikely to be present in such cases,
detention can generally be justified for a longeriqd on public protection grounds.”

This was followed by a further withess statementeda@1 October 2008, made in
these five cases.

In that witness statement he again refers to tlokdrvaund before April 2006 and to
the “political imperative (in the context of vemténse public scrutiny)”. He goes on
“Thus the focus on consideration of deportation @agen by the way in which the
issue had arisen”.

In paragraph 8 of his witness statement Mr Wood $iaig:-

“Senior officials (mainly based in London) from UWKB(the

Immigration and Nationality Directorate (“IND”) a# then

was) had frequent discussions with the then HonweSay,

the Right Honourable John Reid. On such occasibtes
intention to maintain detention until deportatioasnmade very
clear by John Reid. No records of these discussawa now
available.”

Quite why records of those discussions are not “navailable is not explained.
Who those “senior officials” were is not statedxaEtly when these discussions took
place is not specified. But the reported effecswéh discussions is clearly a further
clarification or advance: because it sets out aniion to maintain detention until
deportation: rather than, as previously stated byR®2id in the quoted public
statements to the House of Commons and Home Aff@isnmittee, until
“consideration” of deportation.

Mr Wood goes on to explain the inquiries of casd&eos which he caused to be
made. He says that it was now clear that stathenCCD in Croydon frequently
sought “clarification ... of the ministerial impenadi in respect of this policy”. He
says, in paragraph 11, that “some members” of theD Cexpressed their

understanding that the policy to be implemented wdéblanket” or “near blanket”

policy. He asserts that this reflected the chafrigen a policy in favour of a

presumption in favour of release to a presumptiofavour of detention. He also
asserts that the new policy presumption was retleti@nd was not a blanket policy
“in the sense of permitting no exception”.
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In support of this last statement, Mr Wood says$ Heahas identified 16 cases (“and
there may well be others”, he says) where the FNBuestion was released. Only
three, however, seem, on the information availaioldyave been released as soon as
the custodial term had been served. Most, moreseem to involve cases of mother
and child or medical reasons or the like. Nonethair face, seem to involve release
by reason of the application of principles involyjrior instance, the lack of prospect
of removal within a reasonable time.

Mr Wood said that a questionnaire was sent out @D Caseworkers. Of the
approximately 235 responses received, out of ned@® sent as | was told, a
“significant majority” of those responding “corrgctunderstood the policy, in that
there was a presumption in favour of detentionthat individual factors had to be
considered”. Leaving aside those who did not redpthat suggests that a significant
minority did not “correctly understand” the policy. Mr Wood alsoted the further
relaxation of the policy in the Cullen criteria. might add that the questionnaire
extended to caseworkers involved in decision makinghese five cases — the
responses varied widely for those.

In paragraph 15 Mr Wood says this:-

“It was recognised from the outset that it wouldneeessary to
publish the new policy.”

He ends the paragraph by saying:-

“In the event however for a number of reasons (Wwhace
explained more fully below) the policy was not pgabéd until
9 September 2008.”

Mr Wood then sets out at length extracts from wsiaocuments to explain
subsequent events and the asserted reasons tmeftol publish until 9 September
2008. | say here and now my conclusion is thatketieno acceptable explanation for
the failure to publish the new policy — whatevewis — until 9 September 2008,
when the revised Enforcement and Instructions Gueafinally was published.
Indeed the documents show a continuing unease wmgr many months in the
interim on the part of a number of officials at situation that was being allowed to
subsist. Mr Wood in effect admits (in paragrapB8saBd 84 of this statement) that the
eventual publication of the policy was in fact csioaed by the revealed “inaccurate”
statements of Ms Honeyman in the Abdi and Lumbgaliton. Mr Wood also says in
paragraph 86 that:-

“There was never a decision not to disclose thecyol
Throughout the period from April 2006 until SepteanR008 it
was intended that the policy should be formulated written
document and published.”

He claims initial drafts did not reflect the mir@gal intention and that
for various reasons the matter was not given “#sedsed priority”. My
reading of the papers, bluntly, is that the forrialaand publication of
the new policy eventually was simply “parked”.
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It was accepted by Mr Wood that there may have lsasas in the courts or tribunals
postdating April 2006 when “there may well have rbee failure to disclose the
presumptive detention policy” — it is said thaearh had been set up to identify such
cases. It was accepted (paragraph 99) that i th@dicular five cases that, at least
until Mr Wood’s statement of 26 June 2008, neittier courts nor these claimants
were aware of the details of the policy being ofgetand that until that statement the
courts and these claimants were misled into conaglehat the published policy, as
set out in the Operations Enforcement Manual (gestsaibject to the Cullen criteria),
was the policy that was being applied in thesesase answer to a written question
posed by the lawyers for some of the claimants “Widythe detention decisions not
mention the undisclosed policy?” the answer in peaids (paragraph 104): “As the
policy formulation was not complete nor had forrpablication of a written policy
document taken place, there was no available wrgteirce to which reference could
be made ...”

It is necessary to refer to extracts from a sedactf some of the disclosed internal
documents of the defendant to get the flavour oftwvas happening and not
happening.

43.1 An e-mail of 25 April 2006 stated that detention siibe in
accordance with policy and case law restraints tedlawfulness
must be “assessed on a case by case basis”.

43.2 On 25 May 2006 it was stated, with regard to dedenbf FNPs
convicted of crimes which were not serious crimes:-

“LAB advised us earlier today that the practice
of detaining people in this way was unlawful and
that we are particularly vulnerable to challenge.”

43.3  “Urgency” is recommended on 5 June 2006 becausthtamoment
CCD are pretty much just detaining all FNPs withqubper
consideration/review process ...".

43.4  On 8 June 2006 the FNP Task Force FNP Secrettatasshat “it is
difficult to use the standard lines” because thetyosit a requirement
to decide whether detention is necessary on almasase basis, and
this is “not quite correct as in (sic) it is notpipening”. The e-mail
also says:-

. it seems to me that detention is assumed for
task force cases. That may or may not be correct
but that seems to be what is happening. If it is
then, as well as the issue of the standard lines no
being appropriate, then we may be in danger of
practising an unwritten policy.”

Another e-mail of that date (from the Detentionv&ms Policy Unit)
confronts the legal issue:-
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“It might be that the CCD should move to a
position where the issue of detention in para 2(1)
cases is handled in line with the envisaged post-
Sedrati process ... That would provide for as
close as it is possible to get to a presumption in
favour of detention without actually being a
presumption. Such a move would have to be
expressed publicly in order to be lawful ...".

A response to that on 13 June 2006 indicates a thawthere should
be a presumption in favour of detention, but réferto legal advice
that might be contrary to Sedrati principles.

After more e-mail debate, a draft policy submissamtument was
prepared on 14 June 2006. It refers to the cupeblished policy set
out in the 1998 and 2002 White Papers and the prgi$on in favour
of release. It says:-

“In recent weeks to maximise public protection
we have been detaining all task force and flow
criminal cases where it is decided to pursue
deportation. We have also been opposing all
grants of bail. We do not think that this position
is tenable much longer ...”

It is then proposed that there should exist a pngsion in favour of
detention for FNPs in respect of whom the courteeh@commended
deportation.

On 20 June 2006 it was noted that:-

“So far as announcing the policy change is
concerned, this would need to be done in order to
ensure that the revised policy was lawful (it

would be unlawful to operate an unwritten

detention policy or one that differed from a

publicly stated position) ...”

On 20 July 2006, there is a consideration of deienspaces at
centres and projected demand. “This is based erctirent policy
that we detain everybody ...”. That position is eefed by other e-
mails at this time. There is frequent referenciegal “vulnerability”.
One e-mail (of 5 July 2006) refers to “the currgusition on

detention which we all agree is untenable”.

A further draft policy submission was prepared d@h September
2006. The proposal is ministerial agreement toéadhour published
policy ... so that it clearly states we will detaiongeone pending
removal on the grounds of public protection”. Thedy of the
submission states that:-
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“In recent months ... we have been detaining all
[underlined in the original] criminal cases where
it is decided to pursue deportation. We do not
think that this position is still tenable ... For
those that are removable, detention may well be
held to be unlawful and at odds with our
published policy or if we have failed to consider
the particular circumstances.”

Reference is made to vulnerability to legal chajkeand the advice is
that to reduce legal and reputational risks “wednieeamend both our
current practice and published policy”.

Nothing much seems to have happened in conseqoétizat. On 21
December there is an e-mail stating:-

“The Home Secretary has been very clear in his
statements that there will be a presumption of
detention in all FNP cases until removal. We
need to ensure that all staff are applying that.”

It is unexplained how the Home Secretary, at léashis public
statements, had been “very clear” on that. On @&udry 2007,
however, an e-mail records: “we are under striders to detain all
[task force] cases without exception”. There waghler debate.
There was also debated what the Home Secretarymesht by
continued detention until deportation had beenyftilonsidered”:
which, it was appreciated, did not necessarily mesatil they had
actually been deported.

An e-mail of 10 February 2007 recorded that:-

“... given the lack of categorical policy instructions
over this issue, many people are understandably
concerned.”

On 26 February 2007 an e-mail from the CCD blusthtes among
other things:-

“Previous advice has always been to detain in all
circumstances even though this was against
published detention policy.”

By a separate e-mail of that date, it was agaiedthat ministerial
statements only refer to detention up to consideratf deportation:
“however whilst not in a ministerial statement &shbeen confirmed
that ministers want detention to continue until ahégtion”.

In May 2007 a further draft policy submission do&mn was
prepared (this being nearly a year after the ffédrt of 14 June
2006) and widely circulated. This draft again refeo “our current
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published policy” of a presumption in favour of fgonary admission
or release. It states that:-

“Since the foreign national prisoner issue first
broke in April 2006 we have been detaining all
[underlined] criminal cases where it is decided to
pursue deportation.”

It refers to cases where there is no realisticpgosof removal in a
reasonable period of time and the prospect of lelgallenge in such
cases. The draft submission goes on to stateragpph 7 that:-

“legal advice is that those statements [viz. made
to the House of Commons] were insufficiently
unambiguous to constitute such a change of
policy and that we would therefore almost
certainly lose any challenge if this were our
defence.”

The draft then makes this comment as cynical iasuimedifying:-

“If we were to lose a test case, we could present
any change in FNP detention practice as having
been forced on us by the courts.”

That may or may not be good politics: but it is Idegble practice,
especially when it is seen that almost from day dhe new
unpublished policy was perceived in virtually allagters within the
department to be at least legally “vulnerable” amdsome quarters
positively to be untenable and legally invalid. eTtone of this draft is
further confirmed by the subsequent comments thatlonger the
delay the more likely it would be that a court jotent “would force
us to pay out significant sums in compensation MP$& whose
detention was held to be unlawful” as well as exuppsthe

department to criticism in the media and to repoita damage.

A further revised draft policy submission of May0Z2Q again widely

circulated, included in paragraph 7 this commensdnare brackets
“[Have we also not been stating since in withesseshents that we
have not changed our policy?]”. It may be notedt,tlgiven the

course of events in at least the cases of Mr AbdiMr Lumba, if not

other cases also, that pertinent query seems te@ leen left

unresolved up to the middle of 2008.

There was further debate about not detaining FNRsrevthere was
no prospect of removal. There was in this conssxhe particular
discussion about FNPs from Somalia and Iran.

On 24 May 2007 a yet further revised draft policyommission was
circulated. By this time, it was now stated thates April “we have
been detaining most time served FNPs where it ¢&ddd to pursue
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deportation”. So the word “all” has now been repth by the word
“most”. What prompted that is not explained. Axe@ was a draft
process communication setting out suggested proesdto be
followed by caseworkers with regard to FNPs wheraaval was not
likely to be imminent. A comment on the draft oi@d that “the
published policy on detention hasn’t caught up Wikie new priority
and also asserts that “we have been acting in Witk a clear
statement of government policy”. Another, separedenment on the
draft is to the effect that the “do-nothing” optimnot an option “as
we are going to get sued and have to pay out aflobmpensation
which will no doubt cause a lot of public disquietAs will have been
seen, that viewpoint was not heeded: since not Onteptember
2008 (although presaged by Mr Wood’s statementtofine 2008)
was the new policy published.

At all events, the draft submission went througtihfer revisions. A
significantly reworked draft was circulated on 7ndu2007. That
includes these sentences:-

“In May 2006 you [Home Secretary] promised

that no FNP would be released from detention
without being considered for deportation. The
promise has been maintained but in addition we
have interpreted this as meaning that where
detention [sic] is being pursued FNPs should
normally be detained until they have been
deported”.

A further draft was produced in July 2007. An edro&17 July 2007
records among other things:-

“The Home Secretary has asked whether we
recommend changing the practice on FNP
detention because of a specific legal
vulnerability or because the detention estate is
full of FNPs. | think the reality is that it is a
mixture of the two ...”

Legal advice at that time from the Home Office Legdalvisers’
Branch continued to take the view that “there iggang legal
vulnerability”.  On 17 August 2007 a (quite widelgopied)
submission to the Minister recorded that CCD haenb&outinely
detaining the vast majority of FNPs subject to dtgimn beyond
their custodial sentences”.

On 22 May 2008 a policy statement was agreed by Gheef
Executive of the Border and Immigration Agency thanhtinued to
refer to Chapter 38 of the Operations Enforcememindél (now
Chapter 55 of the then Enforcement Instructions @andlance) and
continued to refer to a presumption in favour ofease: while
suggesting it would be displaced in FNP cases byitkividual’s
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criminality, consequent increase in the risk ofcalogling and so on.
Reference is made in that statement to the statsnmeade in the
House of Commons and to the Home Affairs Commiite2006 by
the then Home Secretary; and to the Cullen criteria

43.19 As noted by Mr Wood in his witness statement ofC3¥ober 2008,
revisions were made to that policy statement oMag 2008. It was
also noted that in a case then before the coulesdcaA” a witness
statement had been filed which was inconsistenh wiite latest
version of the policy statement.

43.20 Further consideration then led to Mr Wood’s firsatement of 26
June 2008 and, ultimately, to the revised policergually being
published on 9 September 2008.

| make no apology for setting out selected extrdodsn some of the disclosed
documents at some length, because in my view theyexry revealing. They reveal
the following things, amongst others. First, abhxiwas being expressed within the
Home Office almost from the outset as to the lamdgk of the new policy. Second,
there is an almost consistent appreciation of ¢igallneed to publish the new policy
in the light of the then published different policyhird, difficulty in understanding
and formulating what the new policy actually wasswapeatedly expressed in a
number of quarters. Fourth, there are numerousnsents to the effect thal FNPs,
where it is decided they should be deported, ataire pending deportation:
although that is on some occasions modified torgathat “most” of them are to be
detained and that the practice of detention ismariable. Fifth, the new policy was
only eventually published, as effectively concedsdMr Wood, on 9 September
2008 — and that because the true position, sosfar was understood, had become
revealed in the Ashori and then Lumba litigation.

The underpinning legal principles

45.

There are authoritative legal cases which setlwmitinciples to be applied in cases
of detention under paragraph 2 of Schedule 3 tal®¥l Act. In_R v Governor of
Durham Prison, ex p. Hardial Sin§tf84] 1 WLR 704, Woolf J said this (at p.706):-

“Although the power which is given to the Secretafystate in
paragraph 2 to detain individuals is not subjecany express
limitation of time, | am quite satisfied that it subject to
limitations. First of all, it can only authoriseeténtion if the
individual is being detained in one case pendirgriaking of
a deportation order and, in the other case, perumgemoval.
It cannot be used for any other purpose. Secoraflythe
power is given in order to enable the machinerdegortation
to be carried out, | regard the power of detentasnbeing
impliedly limited to a period which is reasonablgcessary for
that purpose. The period which is reasonabledeiend upon
the circumstances of the particular case. Whataee, if there
is a situation where it is apparent to the SecyetarState that
he is not going to be able to operate the machipeoyided in
the Act for removing persons who are intended talégeorted
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within a reasonable period, it seems to me thavauld be
wrong for the Secretary of State to seek to exerhis power
of detention.

In addition, | would regard it as implicit that ti&ecretary of
State should exercise all reasonable expeditioangure that
the steps are taken which will be necessary to rense
removal of the individual within a reasonable tifne.

In R() v Home Secretary2002] EWCA Civ.888; [2003] INLR 196 Dyson LJ
summarised the matter in four basic propositions:-

“(@) The Secretary of State must intend to defiuet person
and can only use the power to detain for that psepo

(b) The deportee may only be detained for a period ithat
reasonable in all the circumstances;

(c) If, before the expiry of the reasonable periohatomes
apparent that the Secretary of State will not ble &b
effect deportation within that reasonable periaglshould
not seek to exercise the power of detention;

(d) The Secretary of State should act with reasonable
diligence and expedition to effect removal.”

An illustration of proposition (b) is that, as isrbe out by other authorities, a person
ordinarily cannot complain that a period of time usreasonable if the delay is
occasioned by his own conduct. Also, as to prajos(ii), it may be noted that at
paragraph 29 Simon Brown LJ said:-

“The likelihood or otherwise of the detainee absting and/or
reoffending seems to me to be an obviously relevant
circumstance. If, say, one could predict with ghhilegree of
certainty that, upon release, the detainee wouhangid murder

or mayhem, that to my mind would justify allowingpet
Secretary of State a substantially longer periodiroé within
which to arrange the detainee’s removal abroad.”

See also at paragraph 48 per Dyson LJ. At parbdg@®yson LJ warned against the
notion that the risk of absconding could becomeump card “regardless of all other
considerations, not least the length of the peoiodietention”.

It may be thought that the “procedure prescribedalay’ for the purposes of Article
5(1) of the Convention might be taken to be that mat in the 1971 Act (as
interpreted by the courts) and subordinate Ruldspaticy statements: see Nadarajah
v Secretary of State for the Home Departn{@003] EWCA Civ.1768, [2004] INLR
139 at paragraph 54. Interestingly, however, ie trery recent case of SK
(Zimbabwe) v Secretary of State for the HoBepartmen{2008] EWCA Civ.1204
Laws LJ, at paragraph 33 of his judgment, statatl ttre “rules” connoted by Article
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5(1), to ensure that any interference with libexgs not arbitrary or random, lay in
the Hardial Singfprinciples themselves.

There is also clear authority for the propositibattwhat can be a relevant factor, in a
decision to detain, is a risk of reoffending: $&@\) v Secretary of State for the
Home Departmen{2008] EWCA Civ.804 (in a case incidentally wheia, the
circumstances, detention of over 3 years was hafifipble). At paragraph 54 (per
Toulson LJ) it is stressed that a risk of abscopdind a refusal to accept voluntary
repatriation are “bound to be very important fastand likely often to be decisive
factors in determining the reasonableness of aop&rsletention”. At paragraph 55
Toulson LJ said this:-

“55. A risk of offending if the person is not detad is an
additional relevant factor, the strength of whichud depend
on the magnitude of the risk, by which | includetibdhe
likelihood of it occurring and the potential graviof the
consequences. Mr Drabble submitted that the perpbdshe
power of detention was not for the protection oblpusafety.
In my view that is over-simplistic. The purposetiod power of
deportation is to remove a person who is not egtitb be in
the United Kingdom and whose continued presencddwvoot
be conducive to the public good. If the reason why
presence would not be conducive to the public gedzkcause
of a propensity to commit serious offences, prodecof the
public from that risk is the purpose of the depotaorder and
must be a relevant consideration when determinihg t
reasonableness of detaining him pending his remaval
departure.”

It is also to be noted that Toulson LJ, in dealwith an argument that the courts were
concerned solely to review the reasonablenesseoS#tretary of State’s decision to
exercise his power of detention during the perroduestion, stated at paragraph 62:-

“Ultimately, however, it must be for the court teaide what is
the scope of the power of detention and whetheag lawfully
exercised, those two questions often being ineadthiclinked.”

Keene LJ expressed the same view, in particulpamgraph 71 of his judgment.

Factual background relating to the claimants

50.

Looking at the matter from a wider perspectivepime sense none of the claimants
appeals very much to a sense of the merits: an& sdrihem very decidedly do not.
One might have thought that some kind of recipyoait the form at least of seeking
to behave in a responsible and law abiding waylshibbe expected from someone in
whose case a country has been prepared to gramt ieaenter or remain. Not so, in
the case of at least some of these claimants, wbhm sactively and consistently to
have pursued serious criminality whilst in the @ditkingdom. Attempts by Mr
Husain to mitigate by reference to the difficultccimstances such persons can often
find themselves in did not much impress me: nadtlbacause they are a disservice to
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the great majority, in comparable circumstancesp wib behave responsibly and
lawfully.

But ultimately counsel for the claimants are, | goge, entitled to adopt an almost
clinical detachment from what might be styled tiverall merits. Those unlawfully
detained (if they are unlawfully detained) shoutédvén the appropriate remedy, even if
“undeserving”, no less than those unlawfully detditmowever “deserving”. The law
cannot discriminate in such a context: and a braad, in some respects subjective,
appeal to “the merits” should not be permitted tbvert legal certainty and the
proper application of firmly established principles

In summary, the background is this so far as tbe&vidual claimants are concerned.

The claimant Abdi

53.

54.

55.

56.

S7.

58.

Mr Abdi was born in Somalia on 5 January 1980. artészed with two siblings in the
United Kingdom on 13 October 1991 (his mother hg\arrived in 1989) and claimed
asylum. On 28 November 1996 he was granted intefeave to remain.

Mr Abdi was convicted of affray in 1994 and of tagia vehicle without consent in
1995. He received further convictions for theftldrandling in 1996, the year he was
granted indefinite leave to remain. In 1997 he we@wvicted of two counts of robbery
and other matters. In 1998 he was convicted of ¢aonts of indecent assault, a
count of robbery and two counts of burglary andtthele was sentenced to a total of
4%, years detention and recommended for deportatior2001, shortly after release,
he was convicted of a drugs offence and affray emdNovember 2001 he was
convicted of robbery (3 years’ detention). Wheleased on licence, he committed
further offences for which he was sentenced to &syamprisonment in 2004. In
2005, further serious offences were committed, lwving also significant violence
towards the police, for which he received a 3 ymmtodial sentence. It is said that
Mr Abdi had long since become addicted to crackaote

Notice of intention to deport was served on 29 Nler 2006, together with a notice
authorising his detention under paragraph 2 of Galee3 to the 1971 Act. The
accompanying letter gave reasons as including ithatas likely that he would
abscond if temporarily released and that his refnioee the United Kingdom would
take place within a reasonable time.

Mr Abdi went on a “dirty protest” on receipt of #e papers. He is also recorded as
refusing to co-operate with Biodata applications.

By determination of 13 March 2007 the AIT allowen @ppeal of Mr Abdi against
the deportation order. A further notice of intentito deport was served on 1 April
2007 and reasons for detention given: these indludsk of absconding and
reoffending and the need to protect the public.

Thereafter his detention was regularly, although aaays on a monthly basis,
reviewed. On 26 April 2007 Mr Abdi was given pession to appeal out of time
against the further decision to deport him. Theeab after some delays, was
dismissed by determination of 30 October 2007. AhE described his criminal
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record as “appalling” and (unsurprisingly) thatytiveere not satisfied he would avoid
reoffending.

On 6 February 2008 Mr Abdi applied for bail butrh&ithdrew such application. A
further application for bail was rejected, afteahieg evidence, by an Immigration
Judge on 6 March 2008.

On 12 March 2008 Mr Abdi issued the current prooegsl The essential (although
not only) grounds relied on were that there wagpraspect, and never had been a
prospect, of deportation with a reasonable timesdaht his detention was contrary
to the policy stated in Chapter 38 of the OperatiBnforcement Manual; and that a
reasonable timescale for detention had in any ewgnthen elapsed. Various
applications for interim relief failed.

The claimant Ashori

61.
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Mr Ashori says that he is a national of Iran, bom1 August 1974. He arrived in the
United Kingdom on 18 September 2004 and claimetuasy This was refused. An
appeal was dismissed on 1 February 2005, the Achtmh taking the view that the
asylum claim had no truthful foundation, and pesias to appeal from that dismissal
was refused on 17 March 2005, with all appeal sdhereafter exhausted on 7 April
2005. He remained in the United Kingdom unlawfully

On 26 July 2005 Mr Ashori claimed asylum under ffedent name. On 31 August
2005 he was arrested on suspicion of attemptimdptain leave by deception. He was
charged and on 30 May 2006 convicted, being seateron 11 July 2006 to 8
months’ imprisonment, with a recommendation for alegtion. He had in the
meantime been apprehended on 20 May 2006 attemfuirgjow away in a ship
leaving the United Kingdom, having previously fdil® attend a court hearing and a
warrant for his arrest having been issued.

On 26 September 2006 Mr Ashori completed the custtetement of his sentence but
was then transferred to immigration detention. I0rNovember 2006 he was served
with a notice of a decision to make a deportatiosen On 7 December 2006 Mr

Ashori withdrew an appeal and indicated that he ld/®eek to leave the United

Kingdom.

On 22 January 2007 Mr Ashori requested an interwathh the Iranian Embassy.
Further evidence was requested by the Embassheifiorm of a birth certificate or
certified passport. On 19 April 2007 the Secretfrptate made a deportation order
which was served on 4 May 2007. Then and thermetfeeHome Office advised or
requested Mr Ashori to seek to obtain documentatiBail applications were refused
on 9 March and 9 May 2007. It is the case thahappily, matters were thereafter
complicated by information relating to another cdmeng, wholly erroneously ,
placed on Mr Ashori’s file. A further bail applitan was refused on 19 August
2007, as were subsequent applications.

On 23 October 2007 Mr Ashori commenced these prhegs. The case came before
the court on 26 November 2007 and the upshot watsMin Ashori was encouraged
again to obtain further documentation.



66.

67.

68.

Mr Ashori’s case had been regularly reviewed. aldl lbeen reviewed also in the light
of the Cullen 1 criteria issued in November 200¥ was not released. A detention
review of 10 January 2008 considered that he cbaldemoved within a reasonable
timescale. On the issuance of the Cullen 2 catekir Ashori’'s case was again
reviewed. He was then released on 29 February,2668&val being assessed as not
being “imminent”.

There are no other recorded criminal convictiorsirssg Mr Ashori. It may be noted
that, set against a sentence imposed by the agiutsnonths imprisonment, of which
he was liable to serve one half (less any time tspememand in custody), Mr Ashori
was thereafter held in immigration detention fqueaiod of nearly 17 months before
release, and for a period of some 13 other moattes his appeal rights were
exhausted.

His case eventually came before Mitting J on 22 M98, with the result which |
have set out above.

The claimant Madani
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Mr Madani is a citizen of Algeria. He entered thaited Kingdom unlawfully at
some stage in 1992. Between 1998 and 2001 he avascted on four occasions of
seven offences, serving two custodial sentences.

On 19 September 2002 he applied for asylum. Tipicgpion was refused on 4
November 2002, notification to him as a personldéiaio removal having first been
served.

In March 2003, he was convicted of various matteédsn 10 September 2003 he was
charged with conspiracy to defraud and remandecusgtody; on the same day his
detention as a person liable to be removed wasoas#d. Biodata details were in
due course given.

A fresh asylum application (or reconsideration wf éarlier application) was refused
on 26 April 2004. An appeal was dismissed on % B004. Mr Madani was
convicted of the charged conspiracy to defraud@®Aril 2004 and was remanded in
custody. On 24 November 2004 he was sentenceddoyéars imprisonment and
recommended for deportation — in fact because eftilme spent on remand in
custody his release date was on that day. Howédwenvas kept in immigration
detention (or purported immigration detention). @®danuary 2005 he was served
with a form 1S151F, notifying him that he was beihgtained as an immigration
offender. On 9 February 2005 a notice of decistodeport was served on him.

An appeal against this decision was dismissed o8&8ember 2005; a deportation
order was served on 23 November 2005.

Attempts to obtain the necessary travel documedtsiat prosper. It is said that Mr
Madani refused to co-operate. In the meantimeetinere regular reviews of his
detention.
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On 11 October 2006 a bail application was refusBgentually he was released on
conditional bail on 8 March 2007. There had beequent reviews of his case while
in detention.

In his case, therefore, the initial detention aated the new policy brought in from
April 2006; but continued (until 8 March 2007) aftewas brought in.

The claimant Mighty

17.
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Mr Mighty was born in Jamaica on 18 November 198®e arrived in the United
Kingdom on 4 December 1992, initially being givenm®nths leave to enter as a
visitor. Various applications thereafter for leaweremain failed; however on 10
February 2003 he was granted indefinite leave toamne as part of the seven year
overstayer concession. A subsequent applicatiom#buralisation was refused in
2005.

He has been convicted of 14 offences on 11 occasibnparticular, on 23 May 2003
he was convicted on counts of robbery and possessia Class A drug with intent to
supply and was sentenced to 3% years imprisonnmeB7 dune 2003. On release on
licence, he committed a driving offence and waslted to prison. He had received a
further custodial sentence for this on 30 May 20®% was released on 31 March
2006.

On 9 May 2006 he was notified of a decision by $leeretary of State to deport him.
On 19 May 2006 he was detained. An appeal agtiestiecision was unsuccessful
and all appeal rights were exhausted by 20 Noverd0®@6. An application for bail
had been refused on 27 September 2006.

A further application for bail was unsuccessfuln ® November 2006 he attempted
with others to escape from detention (apparentlijenh a prison van). In respect of
this he was subsequently convicted of counts afngiting to escape and assault
occasioning actual bodily harm on 6 August 2007 aedtenced to 6 months
imprisonment.

A deportation order was signed on 15 December 2086.application for a travel
document was submitted to the Jamaican High Conmwnisand there was an
interview on 27 November 2007. He remained inmt&ta, with regular reviews: the
decisions to continue detention included, as regsosk of absconding and risk of
reoffending, against an assessment that his rentovd&maica was imminent. An
application for bail was refused on 19 February&0Me commenced the present
proceedings on 29 May 2008. He was finally reldase bail by an Immigration
Judge on 28 July 2008.

The claimant Lumba

82.

83.

Mr Lumba, a citizen of the Democratic Republic obngo, entered the United
Kingdom unlawfully on 10 April 1994. He claimedyasm. This was eventually
refused, but he was given leave to remain unthpal 2004.

On 26 February 1998 he was convicted of a couasséult occasioning actual bodily
harm and received a custodial sentence. He wasated subsequently, on separate



84.

85.

86.

87.

88.

occasions, of counts of disorderly behaviour amdatening behaviour. Then on 24
April 2001 he was convicted of a count of assaottasioning actual bodily harm and
was sentenced to 6 months imprisonment. On 29 U0l (in the interim having

been convicted for minor offences of theft) he wsentenced to 4 months
imprisonment for assaulting a police officer. OhQctober 2003 he was convicted
of a count of inflicting grievous bodily harm withtent, which involved striking a

man on the head with a brick. A probation repated no sign of regret or remorse
and “an alarming pattern of reoffending in relatimnviolent offending”. He was

sentenced on 12 January 2004 to 4 years imprisanmeéte received several

adjudications for bad behaviour while in prisorc{uding for fighting).

On 20 January 2004 Mr Lumba lodged an applicdbonndefinite leave to remain.

However, by letter dated 3 April 2006 the Secretrptate informed Mr Lumba of

the intention to deport him, and formal notice waereafter given to him and, in due
course, his wife. He was due to be released frosomp on 23 June 2006 but by letter
dated 22 June 2006 he was notified that he wastddbained under immigration
powers.

He pursued an appeal against deportation. Theahpjas dismissed on 15 December
2006, the Immigration Judge noting the “appallingmmal record” and being
unpersuaded as to the assertions of iliness. dnmbantime, it does not appear that
regular, or any, detention reviews were introduoefibre February 2007.

Lack of co-operation on the part of Mr Lumba inghieg obtain travel documentation
was noted. On 14 March 2007 a deportation ordes signed. The Democratic
Republic of Congo Embassy was pressed by the HorfieeOfor progress.
Eventually, directions for removal were set for 20gust 2007. Five days before
that, fresh representations were made by Mr Luniizd be would be at risk if
returned. Those were rejected. He commencedi@lidieview proceedings, which
were then ordered by consent to be stayed pentmglécision in the pending BK
case (relating to removal of failed asylum seekershe Democratic Republic of
Congo). In the meantime, detention reviews mamethia decision to detain on the
principal ground of very high risk of abscondinglaiso risk of reoffending.

The present proceedings were commenced on 18 Qc200F. Thereafter various
bail applications were refused by Immigration Judgme, not unreasonably, noting
that Mr Lumba had shown a “blatant disregard” fome aspects of English law. In
the meantime, the renewal application for permisstapply for judicial review was

adjourned, pending the final outcome of the Bkse. On 14 May 2008, Collins J
refused to grant bail.

On 24 June 2008, his application came before Gollims | have already said. In a
fully reasoned judgment Collins J reviewed relewauthorities such as Hardial Singh
and land _ACollins J expressed himself as “entirely satisfiedhe circumstance of
this case that there is a real risk of abscondin@ullins J concluded that continued
detention then remained lawful (the decision of@mairt of Appeal in the BiCase by
then being awaited). Collins J then went on tcenibie “disturbing development”
raised during the hearing before him, concerning thanged approach to the
detention of FNPs; considered that aspect; butatdd that he remained satisfied that
it was proper to maintain detention. But he rulleak the issue of the lawfulness of



the past detentions of Mr Lumba would have to beswtered at a further hearing
(which, as | have already indicated, is how thetenatame before me).

The submissions
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All the claimants, in one form or another, challeddghe lawfulness of their detention,
primarily on the grounds that removal was not imeninor could not be achieved
within a reasonable time; and that prolonged da&ienin each case could not be
justified : in effect, drawing on Hardial Singdrinciples. But in the light of the
evidence as it has emerged, or been extracted, thierilome Office concerning the
new policy operating from April 2006 they have atlded grounds to their claims to
challenge their detention as having been made otimmed under such a policy:
which they say was an unlawful policy. These gosumvere styled “the generic
grounds” before me.

| should make one thing clear. Some of the wriggsunds indicate, on one reading,
that bad faith is alleged. At the hearing, | askedh counsel appearing for each
claimant whether such an allegation was being ramatl. Each confirmed that it
was not. Mr Husain did say that what happened wae“on the cusp” of bad faith,
and he also fiercely criticised what he said wasleguate disclosure by the defendant
and the like. But either there is bad faith orr¢hes not; and here bad faith is not
asserted. | might add my own view that the evidgnat before me does not indicate
bad faith on the part of anyone on behalf of thiernl#ant, whatever other criticisms
can be made.

At the hearing before me, the generic grounds wegaed first. The submissions on
behalf of the claimants were primarily advancedMiyHusain, whose submissions
were adopted, albeit in some respects amplified, Mry Macdonald and Miss
Jegarajah. Mr Tam responded on behalf of the defen | then heard argument on
the specific grounds by reference to the factsamhecase as to whether there had
been unlawful detention for a particular periogeriods giving rise to an entitlement
to damages in respect of each individual claimihitJohnson responding on behalf
of the defendant. However, in the case of Mr Abtlad been decided before the trial
before me, for reasons | need not go into, thasfeeific causation and other matters
going to reasonableness relating to his detentionldvneed to be dealt with (subject
to my decision on the generic issues) at a latarihg.

It is convenient to take the various generic greauacdgued broadly in the order to
which they were responded by Mr Tam on behalf efdafendant.

The grounds

93.

(1) The first point to address is the one disguspect of the application for leave to
amend. The claimants (most notably by Mr Husainbehalf of Mr Abdi and Mr
Lumba) seek declaratory relief relating to the alleronduct of the defendant with
regard to the application of the new policy betwégmil 2006 and September 2008
(or at least to 26 June 2008, the date of Mr Wosthsement). In the formulation of
Mr Husain the declaration sought was this:-

“A declaration that the Secretary of State actehwifully in
failing to disclose to the courts from April 2006 June 2008
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the policy that was in fact being applied to theéedaon of
foreign national prisoners and to the claimant Wierothat
period and to the claimant HJA over the period Noler 2006
to July 2008”

| refuse permission to amend in this regard.

So far as the individual claimants Abdi and Lumlpa eoncerned, this declaratory
relief, so far as it relates specifically to themalds nothing to the remedies already
claimed. But so far as the declaration goes furtivan that it seems to me
objectionable in principle. Precisely what hasgeayed (or not happened) in other
courts in other cases is not known to me. As Mio@explains, the position is under
investigation. A declaration, if made, speaksItdare world. It would not be right
for me to make such a declaration which might tbenused in other cases, even
though the facts of those cases were not before me.

The same can be said of the corresponding fornoulsitiby reference to an asserted
lack of candour on the part of the defendant ineotbases, made by the other
claimants. Such a declaration is not necessarg fair disposal of their own cases
and is not appropriate.

Mr Husain submitted that the failure to disclose tiew detention policy to the courts
“amounted to abuse of executive power of the mgseme kind and an egregious
failure to comply with the basic tenets of the rofelaw”. He no doubt scores top
marks for rhetoric in that submission. But it doed advance the argument for the
new declaration sought to be included by amendment.

(2) The second point advanced by the claimaatsatso, | think, be given short
shrift. It is submitted that the departure frone fhre-existing and published policy,
after April 2006, had not been duly authorisedattho evidence of an instruction
from the Secretary of State or relevant Ministerofficials confirming that a new
policy (whether it be a blanket policy or presunagtpolicy in favour of detention)
had been adduced; and that officials, in applylmgrtown interpretation to what the
then Secretary of State had stated to the Hous€oofimons and Home Affairs
Committee in 2006, had no mandate to do that; aredatl officials had acted in
excess of their delegated authority.

| reject that. The broad thrust of what the Secyebf State was seeking was set out
in his statements, even if precision and detail m@gresent and even if the reference
to “consideration” was, on one view, obscure. Rkert| have no justification, even
allowing for Mr Husain’s complaint at the lack ofsdlosed minutes or records, for
rejecting Mr Wood’s statement in paragraph 8 ofvhitmess statement of 31 October
2008 that senior officials had frequent discussiith the then Home Secretary, Dr
Reid, and that “on such occasions the intentiomamtain detention until deportation
was made very clear”. Officials had authority tarniulate and implement that
general policy set by the Home Secretary: indeedwas expecting them to.
Applying the general approach indicated in caseshsas _Carltona Ltd v
Commissioner of Work§1943] 2 All ER 560 at pp.562 — 3, | can see nsibéor an
argument that the implementation of the new polveg in some way ultra vires or in
breach of authority.
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(3)  The next question is to determine whatattial policy was which was to be
applied after April 2006. One might have thoudhs tought to be capable of a ready
answer: but that did not prove to be so.

Mr Tam rightly accepted in this context that therere legal limits to a power of
detention: as exemplified by the principles sdtinwHardial Singhand restated in |
and A But he also emphasised the distinction betwbenekistence of a power to
detain and the exercise of such power: citingliat R (Khadir) v Secretary of State
for the Home Departmen006] 1 AC 207; [2005] UKHL 39. That there iscbua
distinction is, of course, clear. But | had theaest difficulty in seeing how that
really bears on the issues in the present casesonBl disputes that the defendant had
and has the (legal) power to detain FNPs: it isfawed by the 1971 Act. The
guestion in these particular cases is whether drthat power was exercised
unlawfully. In shorthand terms, in fact, it candzed that the defendant has no power
to detain unlawfully: but that is not a vires argamt) as such, rather it is simply one
broad way of formulating the existence of limitsthe exercise of the general power
to detain.

Another important concession on behalf of the deden should also be recorded.
That was that the defendant could not properly @serthe power of detention of
FNPs pending removal in a way that was mandatodyaaimitting of no exceptions
(reflecting what was called the “blanket” policy détention in argument). In my
view that concession was clearly right. It waghti because, quite apart from
guestions of compatibility with Article 5 of the 6wention were it not so, paragraph
2 of Schedule 3 of the 1971 Act plainly connotesl aequires an individual

consideration of the circumstances of each case.

Accordingly, if there was here in operation a bketnolicy of detention, admitting of
no exception, of FNPs after April 2006 then suchcyavould be unlawful. And that
would be so irrespective of whether or not suchcgdiad been sufficiently published
and made sufficiently accessible.

It was the submission of the claimants that thecpavasa blanket policy, applied

irrespective of the circumstances of each individiese, and accordingly for that
reason alone was an unlawful policy. It was thensigsion of the defendant, on the
other hand, that there was here no blanket poliby.Mr Tam’s formulation, the

policy was that there was a presumption that inldial FNPs would remain in

detention pending their deportation. When askedrgument, he added the word
“rebuttable” before the word “presumption”.

That that is so would accord with the effect of Wibod’s statement of 26 June 2008
and witness statement of 31 October 2008. Butit #&ems to me, those most
carefully crafted statements can indeed be saidh@slaimants said) to involve a
degree of after the event rationalisation. Thus ith said in paragraph 13 of the
statement of 26 June 2008:-

13. Public protection is a key consideration upderng our
detention policy. Where an ex-foreign nationakpnier meets
the criteria for consideration of deportation, gresumption in
favour of temporary admission or temporary releask not

apply. This is because in such cases, therelesaa imperative



to protect the public from the risk of harm, whighmises
through a risk of re-offending if the individual isleased, as
well as an increased risk of absconding evidencea Ipast
history of lack of respect for the law. The pubtimtection
imperative has the effect that the starting pa@rthat there is a
presumption in favour of detention. However, thissumption
will be displaced where legally the person canmotcan no
longer, be detained because detention would extteederiod
reasonably necessary for the purpose of removakssessing
what is a reasonable period in any individual cake
caseworker must look at all relevant factors tot thase,
including the_patrticularisks of re-offending and of absconding
which the individual poses. In balancing the festm make
that assessment of what is reasonably necessarBAUK
distinguishes between more and less serious offence
Caseworkers are given guidance in Cullen 2 as tetlven an
offence is more or less serious.”

In paragraph 11 of his witness statement of 3toker 2008 he said this, for
example:-

“11. Some members of CCD have expressed their
understanding of the policy to be implemented ddaaket’ or
‘near blanket’, and documents that are exhibitechtaia
references to these, and comparable, terms. Zngudge is
also used in documents by more senior officialasg in
general terms the new approach. This reflectssibpificant
change in policy from a presumption in favour dease to a
presumption in favour of detention. The resultto change
was that the vast majority of FNPs who were to bpodted
were detained pending deportation. The presumtidavour
of detention was, however, rebuttable and it was ao
“blanket” policy in the sense of permitting no egtien: quite
apart from the releases that took place as a re@peration
Cullen, | have identified 16 cases where FNPs weleased,
even though a decision to deport had been madehangl may
well be others. Moreover, some of the contempaase
documents do demonstrate that it was recognisdteatime
that this was not a blanket policy.”

106. The difficulty with some of these assertions istttiey do not entirely reflect what
many of the contemporaneous e-mails, recording wisithin the Criminal Casework
Directorate, Detention Services Policy Unit, INDdamorder and Immigration
Agency and others, were actually saying. Manyhei (as set out above) seem to
record an acceptance of there being in fact a blargolicy of detention —
notwithstanding frequent and repeated assertionmefse about the legality of such
a situation.

107. Moreover, of the 16 FNP cases identified by Mr Wasdhaving been released, not
one of them (on the information put before me) @ied release on Hardial Singh
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principles — all were on medical, or related, gm&in Mr Husain indeed said that, in
context, they should be regarded as de minimis.

| can see the force in that. But overall | do mohk | would be justified in
concluding that what was operated here was a bigkey of detention, admitting
of no exceptions and allowing for no individual sateration of individual cases.
The Home Office’s investigations are, even now, coinplete. Further, some —
though not many - of the disclosed contemporaneenmils would indicate that the
policy was a presumptive policy, not a blanket @oli Moreover, as these five cases
themselves show, individual consideratiwas being given to cases. Further again,
Mr Wood'’s informal survey of caseworkers (as reedrdn paragraph 70 of his
witness statement of 31 October 2008) indicatetl thfathose responding, the “vast
majority either correctly understood the policyttieas intended to apply or were
applying a policy that was more likely to resultredlease”. | do not think | would be
justified, in the absence of cross examinatiomejacting this.

My conclusion here is that the policy applied afégril 2006, albeit inconsistently

understood by caseworkers, was not designed tarendatory policy of detention of
FNPs, permitting of no individual consideration iofdividual cases and of no
exceptions to detention. It was a presumptive cgpliadmitting of exceptions

whereby release from detention was capable of bauttporised. Even so, the
presumption — described by Mr Wood, with no elemehtoverstatement, as a
“strong” presumption — was intended to be verynogisly applied and flexibility, by

reference to consideration of exceptional individuiecumstances, clearly was to be
limited, both by design and in practice. That i©wn by the very few actual

examples of release thus far identified by Mr Wologthe contents of a significant
number of the contemporaneous e-mails; and by Mod#oconcession (in paragraph
11 of his witness statement of 31 October 2008} tima result of the change in the
policy was that “the vast majority of FNPs who weéoebe deported were detained
pending deportation”. In other words, the propositthat such FNPs were never
released pending removal shaded, in a Gilbert afid/& way, into the proposition

that they were hardly ever released. Quite how ¢bhanpares with the figures for
detention of FNPs pending removal (whether or rftéracourt recommendation)

prior to April 2006 is not known: since no such figuvesre put before me.

(4) But even on that footing, and turning to tiext ground of argument, | do not
think that, ultimately, avails the defendant: fato, separate, reasons. First, such a
presumptive policy was not in my view lawfully optnthe defendant in the light of
legal authority on the true meaning and effect afagraph 2 of Schedule 3 of the
1971 Act. Second, and in any event, such a poliay not sufficiently published or
accessible, in the public law sense.

As to the first reason, the authority in questignthe decision of Moses J in R
(Sedrati) v Secretary of State for the Home Depamntri?001] EWHC Admin 410.
That was a case which, on its facts, raised amigsader paragraph 2(1) of Schedule 3
to the 1971 Act. In the event, the interpretatmibe applied, in the context of Article
5 of the Convention being invoked, was agreed bextvike very experienced counsel
appearing for the claimants and for the Home Saxyets also was the outcome of
the case itself agreed: viz, that a decision naotelease the claimants from detention
should be quashed. What was left in issue washehet declaration should be made.
This was in the context of Home Office officialsvivey taken the view that there was
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a presumption in favour of detention: as to whidbses J commented that he was
“not wholly surprised” that they had taken suchiew having regard to the wording

of paragraph 2 (1). Moses J decided that a demarahould be made, stressing that
it was important that there be correct compliand wrocedures and important that
there be clarity. The declaration was (in thevaid respects) in these terms:

“It is declared that the terms of paragraph 2 diesitile 3 to
the Immigration Act 1971 do not create a presunmptio
favour of detention upon completion of the sentéhce

That has since been applied subsequently, for eeatmp Calvert Smith J in R
(Vovk) v Secretary of State for the Home Departnj2600] EWHC 3386 Admin. It
has also been stated as representing the law seguént editions of the most widely
used practitioners’ text book in this field, Mr Mbamnald’s work on Immigration Law
and Practice — see paragraph 17.17 in the mosttrediion (7' ed.).

Mr Tam made clear that he was not seeking to démart the concession made in the
Sedraticase. He accepted that | should regard Sedsatiorrectly decided. But he
said that Sedratvas distinguishable in that it was a case undeagsaph 2(1). In my
judgment that does not avail him. First, Mosesd#&slaration specifically relates to
paragraph 2 generally; second, if the declaragixtends to paragraph 2(1) then, a
fortiori, having regard to the wording, there cam o presumption in favour of
detention arising under paragraph 2(2) or 2(3)eeith

| would add that, like Moses J, | am not at allsised that Home Office officials had
read paragraph 2(1) as giving rise to a presumptidavour of detention: as it seems
to me, on an ordinary interpretation under Engdlist principles of the language used
(“shall ... be detained ... unless the Secretary ofeStaects him to be released ...”),
a presumption in favour of detention is indeed ated. It seems to me that the
conclusion reached by consent by Moses J must bese by a process of reading
down. It in fact occurs to me that the approacpliad here is analogous to that
applied in some categories of cases relating tb (eihough these cases were not
raised in argument before me): cf. R(O) v Crownui€at Harrow[2007] 1 AC 249;
[2006] UKHL 42: paragraph 12 of the judgment ofrd&Carswell and paragraph 35
of the judgment of Lord Brown. Reference may digomade to R(Sim) v Parole
Board [2004] QB 1288; [2003] EWCA Civ.1845 in particulat pages 1310-1312
(Elias J) and pp. 1336-1337 (Keene LJ).

Given then, on the authority of Sedratinat as a matter of law paragraph 2 of
Schedule 3 does not create a presumption in fasfodetention, the obvious question
that follows is: how can such a presumption beateet as a matter of executive
decision?

If there is a valid answer to this in favour of thefendant, then all | can say is, with
respect, that Mr Tam did not provide it. | do nbink there is an answer. The
defendant of course has no free standing poweret#ntion in this context:. the

defendant’s powers derive from the statutory prows. Those statutory provisions
have been interpreted by the court_in Sedrdtido not think that it can for this

purpose be circumvented by seeking to distinguiségal (persuasive) presumption
from a factual (evidential) presumption. No statytamendment has been made in
this regard in the aftermath of Sedrafihe defendant must apply the law: the
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defendant cannot displace it by executive decisidn.Tam submitted that the policy
adopted since April 2006 does call for individuainsideration of each individual
case. But even if it be accepted that is so, as peepared to do, that advances this
particular argument on the issue of the presumptimnat all: for the provisions of
paragraph 2 of Schedule 3 likewise in any evertirecan individual consideration of
each case.

| accordingly conclude that the provisions of pasph 2 of Schedule 3 (as
interpreted in_Sedrataccepted as authority which | should follow) @terto prevent
the defendant from operating a policy of a presummgh favour of detention of FNPs
pending deportation.

It also follows from this, as | see it, that thelipp promulgated in the amended
Enforcement Instructions and Guidance issued oref@efber 2008 also does not
comply in all respects with the law in so far asellates to cases concerning FNPs
dealt with by the CCD - just because that too satsa presumption in favour of
detention. | should add, however, that | can s in terms of consequences, the
outcome which the defendant presumably desiresh@ee is still capable of being
achieved, by appropriate redrafting of the latedtcyp, in most cases: even where,
necessarily in my view, the starting presumptigraigd is stated to be, in favour of
release. This can in practice be achieved by gpiately worded exceptions (and
guidance) to the presumptions. If general exceptido the operation of a
presumption in favour of release have an objectivg reasonable justification and
the means thereby adopted are proportionate to jtisification then a valid
conclusion, after individual consideration of adiindual case, in favour of detention
is capable of being reached. It is, | would thilikely to be a relatively rare case
where the outcome (“the default position”) is decidsolely by the application of a
presumption or by the burden of proof: a point@did to (in the context of bail and
section 25 of the Criminal Justice and Public Ordet 1994 as amended) in the
Harrow Crown Court caséop.cit).

Mr Tam also referred to the general law and sulechithat posed no obstacle to a
(rebuttable) presumption in favour of detentione tdferred to R(Saadi) v Secretary
of State for the Home Departmg2002] 1 WLR 3131; [2002] UKHL and observed
that the House of Lords nowhere suggested, inrmeéeto Schedule 2 of the 1971
Act, that detention was not permissible. But whatehe position may be in other
cases, for the purpose of the cases before me #ngaments lead nowhere. Saadi
was not concerned with the validity of a presumptio favour of detention under
paragraph 2 of Schedule 3: it was concerned witkther the statutory power of
detention conferred under paragraphs 2 and 16 bkedide 2 was lawful and
compatible with Article 5(1)(f) of the ConventioMoreover, an appeal to the general
law is hardly likely to avail the in these paui@r cases before me: given that the
history of the English common law is to presuméawour of liberty, as such famous
example as Lord Atkin's (dissenting) speech in kswdge v Andersorl942] 1 AC
206, since approved at the highest level, amongstynother cases, demonstrate:
which history is acknowledged by Parliament's calrehpproach to arrest, as
exemplified in sections 28 and 34 of the Police @nichinal Evidence Act 1978 and
related police codes. Accordingly to the exteat tr Tam submitted that there was
no authority which suggests that the executive gaoperate a policy containing a
presumption in favour of detention in the way ishdone here, | would turn that
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around and say that there is no authority — ollav@nts none cited to me — which
says that it can.

(5) Given these conclusions, | will deal with thext issue, that of accessibility,
relatively shortly.

In my view, the policy operated between April 2086d September 2008 was also
unlawful in that it was not sufficiently publishedr accessible — indeed, in
circumstances where such policy actually ran coutde and departed from, the
policy which was published and accessible and which was only (imgeiof
publication and accessibility) put right by the pcdtion of the Enforcement
Instructions and Guidance in September 2008.

Mr Tam accepted that publication could not propédysaid to have taken place by,
for example, the Home Secretary’s statements aoedain newspaper articles. He
also accepted that such new policy had nowhere peblished with precision. But
he said that the public (and practitioners in themigration field) knew from the
general publicity in 2006 and thereafter, in thedraeand elsewhere, that the attitude
of the Government towards detaining FNPs had clthngekedly.

In my view, where detention is involved both pultion of the applicable policy and
a degree of precision in stating that policy areessary: the more so where there is a
departure from a previously published policy.

There were cited to me many cases on the requiteroénpublication and
accessibility. 1 can limit reference to these. Tine Sunday Times v UK1979]
EHRR 245, for example, this was said:-

“49. In the Court’s opinion, the following are twaf the
requirements that flow from the expression ‘prdsedi by law’.
First, the law must be adequately accessible: ciiieen must
be able to have an indication that is adequate ha t
circumstances of the legal rules applicable to \s&emicase.
Secondly, a norm cannot be regarded as a ‘law’ssnieis
formulated with sufficient precision to enable tbiéizen to
regulate his conduct: he must be able — if needwiib
appropriate advice — to foresee, to a degree shaaisonable in
the circumstances, the consequences which a got@nanay
entail. Those consequences need not be foreseeathie
absolute certainty: experience shows this to battaimable.
Again, whilst certainty is highly desirable, it maying in its
train excessive rigidity and the law must be abl&keep pace
with changing circumstances. Accordingly, many daare
inevitably couched in terms which, to a greatelesser extent,
are vague and whose interpretation and applicatoe
guestions of practice.”

As put by Sedley LJ in R(Begbie) v Secretary oté&tar Education anEmployment
[2000] 1 WLR 1115 at p.1132:-
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“... there are today cogent objections to the opemnatof
undisclosed policies affecting individuals’ entitlents and
expectations.”

In R(Salih) v Secretary of State of the Home Deparit[2003] EWHC 2273 Admin
Stanley Burnton J said at paragraph 52, in theesxtvraf “hard cases” support of
unsuccessful asylum seekers but speaking generally:

“Leaving aside contexts such as national securityis in

general inconsistent with the constitutional impigea that
statute law be made known for the government tdnivaid

information about its policy relating to the exseciof a power
conferred by Statute.”

An illustration of the particular requirement fdret need for sufficient accessibility
(and precision) for a policy in the context of deten can be found in the case of
R(Nadarajah) v Secretary of State for the Home Bempnt[2003] EWCA Civ.1768,
especially at paragraphs 64-67.

It is clear to me that the new policy was, prior 3oSeptember 2008, neither
sufficiently accessible nor sufficiently precisaydaso is unlawful on that ground.
This is amply illustrated by what was going on witthe Home Office itself. Some
officials construed it as a blanket policy; othexst. Attempts over many months
were made, unsuccessfully, to come up with a cktatement of the policy.
Caseworkers were reported as seeking advice. Mrd&¥aaformal survey showed
some caseworkers (said to be a significant majofitthose responding) as applying
“the” policy: others, therefore, were not. Songaia clearly were unaware of it, as
illustrated by the questionnaire and also by thigirfailure to draw it to the attention
of the courts in these five cases (if not othesd)l Judges such as Collins J and
Mitting J knew nothing of it. It was not mentionéd a leading text book such as
Macdonalds’ Immigration Law and Practice. It is@lto my mind, striking that
when the Enforcement Instructions and Guidance Westereleased in June 2008 the
presumption in favour of release was still statdtt. Wood, in fact, by his statement
of 31 October 2008 effectively conceded that th& pelicy required publication and
that that was only achieved on 9 September 2008.

Mr Tam accepted that the statements of Dr ReichéoHouse of Commons and the
Home Affairs Committee in 2006 could not of theressl suffice (in any event, as |
have said, they only refer to detention until “ddesation” of deportation). Attempts
to rely on individual statements reported in thedraeannot suffice, as Mr Tam also
agreed — indeed some of such statements, as réparté made no doubt in part for
reasons of publicity (public statements in any Gagenot always to be equated with
public action), indicate a blanket policy ratheairtta presumptive policy.

| do not propose to say more on this. In my viee new policy, such as it was, as
operated between April 2006 and September 2008&wiasvful, running counter as it
did to the published policy and being insufficigralccessible in the public law sense.

(6) An argument on behalf of the claimants aig® advanced before me, in further
development of the overall submission that this npelicy was vitiated by
arbitrariness, to the effect that the new policyswa effect discriminatory and
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inconsistent with Article 14. Again | can deal lwithis shortly, given my previous
findings. | can accept that it can be argued ihetuld be unlawful discrimination
were foreign nationals to be detaingdlely on the ground of risk of reoffending in
circumstances where there would be no lawful pawetetain a British national on
such a basis (cf. A and X v Secretary of StatdlferHome Departmer2005] 2 AC
68; [2004] UKHL 56). But it seems to me that megtstand on a very different
footing when one sees that the context is propdsedrtation of FNPs (which cannot
arise in the case of British nationals): and wreemsk of absconding naturally may
feature (and, in my view, did feature in each @fsth five cases). As Mr Tam put it,
the object of the exercise here is deportationerd&n is not the end in itself.
Moreover, | repeat that it is authoritatively edistiied that a risk of reoffending,
pending removal, may properly feature in a decidmidetain pending removal: see
paragraph 57 of Aop.cit).

| therefore, dealing with it very shortly, wouldvearejected the discrimination points
raised before me on behalf of the claimants.

Causation

129.
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Having decided that the policy operated betweenl 2006 and September 2008 was
unlawful, | turn next to decide whether the claitsamere unlawfully detained so that
they can claim damages by reason of unlawful dietent

The essential submission on the part of the claisnaras simple. Each of these
claimants was, they say, detained (or as the casebma kept in detention) under an
unlawful policy. Therefore they were unlawfullytdmed. Unlawful detention is to
be equated with false imprisonment: and accordjnghd without more, they are
entitled to damages for the period of their unldwdietention. Further, they submit, it
is salutary that that should be so; just becaugbeoprimacy the law accords to the
liberty of the subject. Yet further, the law catiamd will not discriminate against
them in awarding damages for unlawful detention ptymbecause they have
conducted themselves reprehensibly in the pasus Tthis that the claimants say that
guestions of causation do not arise: and thatirredevant to enquire whether or not
they could and would lawfully have been detaineplypg the (valid) pre-April 2006
policy of an initial presumption in favour of reks®a Mr Husain and Miss Jegarajah
added the observation that it is not the admirtisgacourt’s usual practice to refrain
from granting the remedy of a quashing order ir @gample) breach of natural
justice cases or insufficiency of consultation saseresponse to an assertion that the
result would have been the same anyway. Still ey submitted, should the court
be diverted from awarding the remedy of damagethéncontext of these detention
cases against an assertion that detention in aet @ould properly have been and
would properly have been directed quite apart ftbennew policy.

Mr Tam did not seek to advance before me an argunhe there may be some
categories of unlawful detention case, properlyssded, which do not sound in
damages. Rather his submission was that whereurtkevful policy was of no

causative effect (because detention would still enadween lawfully directed

irrespective of the new policy) then the detentismot to be styled as unlawful
detention at all.
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So there are two stages to the argument. Theadimhether, as a matter of principle,
it is open to the defendant to rely on an argunbased on causation. The second is
(if it is so open to the defendant) whether onittigvidual facts of each of these five
cases the claimant concerned would in any eveng baen lawfully detained quite
apart from the new policy.

As to the first stage of the argument, | can seetirist force in the contentions of the
claimants. But it seems to me potentially to gige to some very odd, indeed unjust,
results.

In this context, | would refer to the case of R(DRKSecretary of State for the Home
Departmenf2006] EWHC Admin 980 (which in fact is a case whewas the judge).
In that case there was a complete failure at OémBPetention Centre, and contrary
to the Detention Centre Rules, to give effect tgureements for medical checks on
arrival to assess suitability for detention. Idsthis at paragraph 108:

“108. It is common ground that the fact that D dfdvere
wrongfully denied a medical examination within 2dubs of
admission contrary to Rule 34 does not of itselamthat they
were wrongfully detained. It is common ground that for
each of D and K to show that had they received tkey
should) such examination within 24 hours then theyuld
have been released at an earlier time than inttiagt were. It
is common ground that this issue of causation iset@ssessed
on the balance of probabilities: these are nots‘los chance’
cases.”

The authoritative force of this is much weakenedhsyfact that this was a matter of
concession (albeit by most experienced counsehoadih | clearly acted on the basis
that the agreed approach was correct. But for wh&wvorth | have to say, revisiting
the matter, that it still seems to me that thisrapph was correct. | am reluctant to
appeal to considerations of common sense. Afteoaimon sense can sometimes be
a slippery customer (many judges, for example, hexferience of two advocates
arguing for diametrically opposed conclusions wetich simultaneously praying in
aid “common sense” in support of the conclusionheadvances). But all the same
any other conclusion would seem to me totally unju&/hy should a detainee who
has not received the medical examination withirh@drs, as required by the Rules,
receive damages for unlawful detention, evendait be shown — | say nothing about
the burden of proof here — that he would have likained anyway had the medical
examination occurred within 24 hours?

That kind of consideration — albeit arising, | agpate, in a context rather different
from the present — causes me to be wary aboutléimeants’ general approach as an
asserted principle. Moreover all the claimantsnsitted that if the new policy was

unlawful (as | have held that it was) then thatdess every detention under the policy
unlawful. The word “under” as it seems to menighis formulation somewhat loose:
but | think that at least it must, and rightly sonnote materiality — that is to say, in
effect, “by reason of’ the policy. That makes snsSuppose a caseworker is
ignorant of or in a complete fog as to the new@polias some obviously were) and
thus proceeds to decide on detention after Apiile2By application of the old policy

and related principles: it surely cannot be shat such decision is vitiated simply



136.
137.

138.

139.

because of the existence of the new policy atithe of the decision. Suppose, again,
a caseworker knows of the new policy but, agaiaches a decision to detain not
dependent on the new policy or on any presumptdavour of detention: here too |
have great difficulty in seeing how unlawful deient(and damages) can be claimed.
It is, | would suggest, no very great step front thesay that there should be the same
result — and it would be a very natural step t@taka civil proceedings case in tort —
if it can be shown that, even if the new policy Hagken taken into account, the
detention decision (and lawfully and properly sa@wd still have been the same had
the old policy been applied. Moreover, | can seénjustice, as a matter of merits, in
such a conclusion — quite the contrary.

But in any case as | see it this matter is condumeauthority binding on me.

In Saadione of the issues was the failure to give propasons for detention. At first
instance, Collins J [2002] 1 WLR at p.367 said thatfailure to give reasons did not
render the detention unlawful — because the clasnamould lawfully have been
detained anyway. In Saaidi the House of Lords [2002] 1 WLR 3131; [2002] HK
41 Lord Slynn at p.3146 agreed with this conclugsib@ollins J saying:-

“I agree with him that even on his approach thtufaito give
the right reason for detention and the giving of arowrong
reasons did not in the end affect the legalityhefdetention.”

(It may be noted that, in the European Court of ldnrRights: Application 13229/03
a finding of violation of Article 5.2 was made bobd compensation by way of just
satisfaction ordered; para.89).

In the case of Nadarajdbp.cit) the Court of Appeal held that one aspdd¢he policy
by reference to which the applicant had been kegided (which policy was not to
have regard to an intimation of proceedings, asosep to actual issue of
proceedings, to cause a person to be released)avdmwful, since it was not , in that
respect, accessible. It was crisply stated, agvaph 68:-

“The Secretary of State cannot rely upon this aspédis
policy as rendering lawful that which was, on thed of it, at
odds with his policy as made public.”

The thrust of the claimants’ argument in the casfie me would indicate that, in
Nadarajah the applicant should without more have been dedlao have been
unlawfully detained and entitled to damages. Bt Court of Appeal in that case
went on to find that, had the policy been made saibée, the solicitors would have
filed the necessary proceedings, rather than siimgie stated that they were ready to
institute them. Again (and while the point was netessarily debated before the
Court of Appeal and perhaps is not part of theojatausation and materiality do
seem to have been considered or assumed to bamelev

In my view what disposes of the matter, at all éseso far as | am concerned at first
instance, are two further decisions of the CouAmbeal. The first is the case of D v
Home Office[2006] 1 WLR 1003; [2005] EWCA Civ.38. The fast®re complex.
The claim, brought in the county court, involvedclaim for damages for false
imprisonment and breach of Convention rights, thetext being detention under the
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provisions of Schedule 2 to the 1971 Act. Certaialiminary procedural points
arose. It was held that the claimants were edtitte pursue in the County Court a
claim for damages for alleged false imprisonmenheing stated by Brooke LJ at
para.109:-

“If an immigrant has been deprived of his liberty tnlawful
executive action he should not be denied accegetoourts ...
for the mandatory compensation to which he is lewatit

But for present purposes the important passagehet ¥ollows at paragraph 110.
Brooke LJ said this:-

“Mr Catchpole also submitted that we should beamind the
consideration that, when the Administrative Counaghes a
decision of an immigration officer on the groundsguablic law
error, there will be nothing to stop him making tkame
decision, this time by a lawful route. It appetirsne that the
answer to this objection lies in the field of caima In
Nadarajah’s case this court held that if the immigration
officers’ decisions had not been tainted by thailufe to
disclose the policy on which they relied, the apgotits’ lawyers
would have ensured that legal proceedings woule teaen in
fact initiated, and not merely threatened, if thvas what was
needed to prevent their clients’ detention. _In dfaacase
[2002] 1 WLR 3131, para 48, on the other hand, L8ghn
observed that the failure to give the right readon the
detention, and the giving of no reasons, or thengreeasons,
on the form delivered to the claimants, althougbcpdurally
inept, did not affect the legality of their detemti”

There is then the recent decision of the Court ppeal in the case of R(SK) v

Secretary of State for the Home Departm@®08] EWCA Civ.1204. One of the

issues that arose in that case was the failure@padrt of the Home Office to cause to
be carried out regular reviews by persons of sefficseniority as required by the
Detention Centre Rules 2001 and the Operations rEmfioent Manual, or to give

reasons, contrary to Rule 9 of such Rules. Daméwgeflse imprisonment on this

basis, as well as other bases, were claimed.

At first instance ([2008] EWHC 98 Admin) Munby Jchdecided that damages were
so claimable. He felt able to distinguish my demisin D, saying that Rule 34 could
at most set in train a process by which a detameght be released, whereas he
(Munby J) was concerned with a process by whiclerd&in is authorised — that
position, | might add, corresponding to the positio the five cases now before me.
Accordingly, after a closely reasoned discussiash fatlowing what he took to be the
approach set out in, for example, Roberts v Chaistable of Cheshire Constabulary
[1999] 1 WLR 662, (a decision on section 34 of Brodice and Criminal Evidence Act
1978), Munby J found that SK’s continued detentiaa been unlawful in so far as
that detention had been continued without reg@aiervs and by persons of sufficient
authority as required by the Detention Centre Rulesmongst other things, an
inquiry as to damages for the periods of unlawttkdtion was directed.




143. That approach seems to me very much in line withatguments advanced by Mr
Husain before me. But the difficulty for the clants is that that decision was, very
recently, reversed by the Court of Appeal.

144. In the course of his judgment, Laws LJ stated shsystem of regular monitoring was
a highly desirable means of seeing that the HarSiagih principles were fulfilled:
but it was not itself one of those principles. Went on to say at paragraphs 33 and
following this:-

“33 ... The words ‘in accordance with the law’ appeaf
course, in Article 8(2). Plainly the language atiéle 5(1) —
‘in accordance with a procedure prescribed by laus not the
same, but the two provisions impose, | think, kaddr
requirements: ‘to ensure that any interference as random
and arbitrary but governed by clear pre-existinigsu Here
the ‘rules’ are the Hardial Singtrinciples. Their fulfilment in
any given case saves a detention from the vicebifrariness.
A system of regular monitoring is, no doubt, a hygthesirable
means of seeing that the principles are indeed|édf But it
is not itself one of those principles. The wordsArticle 5(1)
‘in accordance with a procedure prescribed by laa’doubt
require appropriate formalities, so that any ofderdetention
should issue from and be executed by an appropiaterity’
(as it was put in_Winterwerp)and they certainly prohibit
arbitrary action. But they do not necessarily sguhe
imposition of any specific system of internal metba as the
means of avoiding it.”

“34. It is important to notice that if this appobais wrong, it
means that a detention will be unlawful in the alsseof (or
failure to fulfil) a system of internal monitorirgyen though it
can be shown on the particular facts that the deterfar from
being arbitrary, is wholly justified. Such a pasit, however,
is at odds with authority in this jurisdiction whidends to
show that a failure of a published procedure whidetainee is
entitled to have applied to him will not of itseffvalidate his
detention. ...”

He then proceeded to cite D &&hd Saadiand went on:-

“35. In seeking to formulate the issue beforel pesed the
guestion, what is the reach of the power confelbgedaragraph
2(2) of Schedule 3 to the Immigration Act 1971, and
characterised it is a question of statutory cowsion. In light

of all the matters | have canvassed | would sunmseamy
conclusions on this issue as follows:

(i) Compliance with the Rules and Madnasa such is
not a condition precedent to a lawful detentionspant to
paragraph 2(2). Statute does not make it so (@sin$:34(1) of
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PACE, and the case of Robef1999] 1 WLR 662). Nor does
the common law, or the law of the ECHR.

(i)  Avoidance of the vice of arbitradgtention by use
of the power conferred by paragraph 2(2) requinas in every
case the Hardial Singprinciples should be complied with.

(i) It is elementary that the powe€gercise, being an
act of the executive, is subject to the controltlod courts,
principally by way of judicial review. So muchasso required
by ECHR Article 5(4). The focus of judicial supesien in the
particular context is upon the vindication of thar#ial Singh
principles ...”

Laws LJ went onto hold (para.40) that it was “plaihat the claimant (SK) was
lawfully held in compliance with the Hardial Singrinciples throughout; and the
appeal was allowed. Keene LJ (“with some hesitdliagreed, saying at paragraph
47:-

“... these breaches do not render unlawful the dietenof
[SK]. In particular | see the force of Laws LJ'sipt that
compliance with the 2001 Rules is not a precondifior the
exercise by the Secretary of State of his powerganwed in
Schedule 3 of the Immigration Act 1971".

He concluded that a failure to comply with the regments of Rule 9 of the 2001
Rules would not of itself render the detention wild. Longmore LJ also agreed
that the appeal should be allowed.

Mr Husain made no bones about his unhappinessthigrdecision, and in particular
the reasoning of Laws LJ. Indeed at one stagesbkerted to me that the case was
wrongly decided: although of course he acceptetlitingas binding on me for what it
decided. (For that reason, at least, he and tiex ataimants accepted that they could
pursue no complaints about alleged failures to ipewegular monthly detention
reviews for various of the claimants.) Likewiser Musain made no bones about his
approval of the approach of Munby J at first ins&nalthough of course, so far as |
am concerned, that is overtaken by the Court ofe&pdecision.

SK was a case involving breaches of Rule 9 of theemigin Centre Rules and of the
Operations Enforcement Manual. In point of falegrefore, it is not on all fours with
the cases before me. But in point of approacht asems to me, the judgment of
Laws LJ, and this being a necessary part of thertGuAppeal’s reasoning for the
decision, does set out an approach which | shauwld,do, regard as binding on me.
That approach is consistent with the approach diirGal and the House of Lords in
Saadiand, for what it is worth, my approach in D&Kas well as the approach
adopted in_Nadarajahlt is also consistent with what Brooke LJ saidDrnv Home
Office. | appreciate that was not necessarily the agpro&dBean J in R (Faulkner) v
Secretary of State for the Home Departmg@05] EWHC 2567 (Admin) who
adopted an approach different from that of Collingn Saadi(which was cited to
him). In that case, detention was held to be uhlbfor want of reasons, and
accordingly an assessment of damages for falseisompnent was without more
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directed. But in my view Faulkndras to be read in the light of the subsequent
decisions of D v Home Officand_SK moreover, it is to be noted that (at paragraph
23) Bean J at least contemplated cases whereilhefto give reasons, in a detention
case, might be immaterial; and indeed found_in Kearl that the failure to give
reasons in that case could not be said to have meeraterial to the continued
detention. So Bean J was by no means necessaetjuding for all purposes a
causation approach.

| therefore accept Mr Tam’s submissions on thisespf the case; and direct myself
on the footing that inquiry has to be made as tethdr the introduction of the
unlawful and unpublished policy in fact caused eatdmant unjustifiably and
unlawfully to be detained.

| turn, therefore, to the second stage of this ams argument.

Burden and Standard of Proof

149.
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At this stage, yet another legal issue arises.w@om does the burden of proof lie?
Is it for the Secretary of State to show that the#laemants would have been and were
lawfully detained in any event, irrespective of tindawful policy? Or is it for the
claimants to show that they would have been retebaéefor the unlawful policy?

In D&K | proceeded on the (conceded) footing that — stesi with the general rule
for civil claims for damages —it was for the clammto prove that they had been
unlawfully detained and would have been releasatieedhad only the Rule 34
examinations taken place when they should have domaecordance with that rule.
That may have been right in the circumstancesaddltases: although, on reflection,
| am not so sure about that. Generally speakidggrevthe relevant statutory power
exists the burden in any such case initially resisthe claimant to show that a
decision made purportedly pursuant to such statupmwer is unreasonable or
unlawful as the case may be. But once that idbbksteed, then there seems to me to
be a lot to be said for the burden then revertmght defendant to show that the
decision has not in fact been causative of unlawltention where damages for
unlawful damages are claimed.

At all events, | do take the view that in theseefoases before me the burden does
now revert to the defendant. | say that for ondi@dar reason. The new policy
introduced in April 2006 was designed to shift gresumption from being one in
favour of release to one in favour of detention fegoas FNPs awaiting removal are
concerned). That change was, it can safely berede intended to have causative
impact and was intended to cause at least some wWN@®therwise under the former
(published) policy would not or might not have bektained to be detained. In fact,
as the evidence of Mr Wood shows, it did in genézains have such result. That
being so, | consider that it is for the defendaetr8tary of State to show that lawful
detention would in any event still have, and hakenh place.

To what standard must the Secretary of State seeptdif she can)? | conclude that,
in accordance with ordinary principles, it is te thalance of probabilities. Mr Husain
argued that the Secretary of State would needdw shat it was “inevitable” that the
Secretary of State would still (lawfully) have d#®il to detain. That perhaps reflects
the approach on occasion adopted in the Adminigg&raCourt in declining, as a



matter of discretion, to grant relief on the fogtithat the same outcome would,
notwithstanding some flaw in the process, haveltes$un any event (or, putting it
another way, that no reasonable decision makeddwaue reached any other decision
than the one in fact reached, notwithstanding sthawein the process). But as | see
it, such approach would not be consistent withgheeral approach to causation in
this particular context as indicated by Brooke m.Div Home Officeand Laws LJ in
SK.

Fallback Argument
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Mr Tam then presented an argument, which he destris a fallback argument, in
reliance on the case of Ullgh995] Imm A R 166, a decision of the Court of Asap
comprising Kennedy and Millett LJJ. That was aecasvolving detention, or
purported detention, under paragraph 2(2) of Sdee8u Notice of the decision to
detain was duly given and the claimant was detainEde notice was subsequently
withdrawn, on the basis of not being in accordamitle law in that not all the relevant
facts had been taken into account. The claimasteiased. He then commenced
an action claiming damages for false imprisonmenie action was struck out. It
was held that all that was required to make therdetn lawful under paragraph 2(2)
was the giving, in good faith, of a notice of irtien to deport. That having been
given, the subsequent withdrawal of the notice dat render the intervening
detention unlawful: see in particular at pp.17Q-{7er Kennedy LJ) and 171-172 per
Millett LJ. That should likewise be the positioark, so Mr Tam submitted.

If that be right, then one might wonder why thiguanent was advanced, at this stage,
as a fallback argument, rather than at the vergtfod the vanguard of Mr Tam’s
arguments. In my view the argument is not rightis not right, if only because that
decision has in my view been overtaken by, andrseged by, subsequent authority
and most particularly, for present purposes, D md®ffice(op.cit).

In D v Home Officeit was expressly noted by Brooke LJ (at para.98isfudgment

— a judgment with which Thomas and Jacob LJJ ayrged it was necessary to
consider with regard to the decision_in Ullabhether there had been any material
differences to the law occasioned by the subsequaning into force of the Human
Rights Act 1998 and subsequent pronouncements efHbuse of Lords. At
paragraph 120, he concluded that the court wadaatd by Ullah for a number of
reasons. It is true that one such reason wadDthaHome Officewas a Schedule 2
case (not Schedule 3, as_in Ulatbut in my view D v Home Officés to be read as
connoting that_Ullah has been overtaken by the passage of the 1998andt
consequential developments in English law.

The individual cases

156.

| therefore turn to consider the facts of eachhaf five cases before me to assess
whether or not the defendant has proved that thienaeht in each case would in any
event have been and was lawfully detained, haveggnd, amongst other things, to

Hardial Singhprinciples.
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Abdi

A significant volume of materials with regard tostissue was placed before me with
regard to Mr Abdi which, on one view, would seenffisient to enable this issue to

be decided. However, as | have said, it was agma#ar to the hearing before me,

that — if matters came to this stage, as in tlgit lof my earlier indicated views they
have — this particular issue should be left torthier hearing. Therefore, | so direct. |
will reserve the matter to myself and hear courseto any further directions that
may be needed.

| should, however, here put on record one particoatter. In an internal CCD file
note dated 14 March 2007, which contained an assggsof Mr Abdi's then
situation, there is included these remarks:-

“I have spoken to Doug Martin in CTU with regardrémmovals
back to Somaliland. The MoU is still being renegisd

however Doug advised that as the existing MoUilkistplace

an application can be made to the Somaliland attig®for Mr

Abdi to be taken back but it is likely to be refdsas the
authorities have said they do not want any newiegibns to
be made until the new MoU is in place (NB: for theposes of
a JR or bail application the courts are to be adighat
applications for removal to Somaliland can be made.

At first sight this last Nota Bene comment is disoerting to say the least. However,
since reliance was placed on this on behalf of MdiAvery late in the day, | gave
leave to the defendant to serve, out of time, auttht evidence in the form of two

witness statements dated 20 November 2008, one ¥dbls of the Returns Liaison

Unit and the other of Mr Hearn, Deputy Directortioéd CCD. They say that returns to
Somaliland were indeed a real possibility at thaetand that the fact that a new
Returns Memorandum of Understanding was then beegptiated with the Somali

authorities did not have the effect of suspendiegurns under the previous
Memorandum of Understanding negotiated in 2003; thedfile note was to be read
accordingly (as its maker has confirmed) and wasoirway intended to be inviting a
misleading of the courts.

| say nothing further with regard to the case comog Mr Abdi.

Ashori

161.
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Mitting J, ex hypothesi assuming that the formeliggowas the applicable policy,

considered the case to be “finely balanced”. Headdel in the result that detention
was lawful and complied with Hardial Singdrinciples. Of course, the order of
Mitting J was withdrawn and his judgment is in mspect binding on me — | have to
make up my own mind on the material now before mmut-l see no reason why |
should not at least have regard to the detailegmenht of Mitting J.

Mr Ashori was detained, on expiry of his custodiahtence, between 26 September
2006 and 29 February 2008, his appeal rights bexhgusted on 19 January 2007. |
have already summarised the history thereaftetimgléo him. It will be recalled that

a number of bail applications were made and did sumiceed. | can accept the



submission that unsuccessful bail applications db af themselves determine the
lawfulness of the original or continued detentioryertheless | see no reason why |
should not at least take them into account.

163. Miss Jegarajah submitted that the application & tlew policy made a “huge”
difference to this case. She submitted that hacktbeen no such policy Mr Ashori
would have been released and at all events thendkefie cannot show that he would
not have been.

164. On my reading of the various reviews and interrmdés and other evidence relating to
Mr Ashori — and it is clear that careful individuebnsideration was given to Mr
Ashori’s case - it does not appear that the nevwcyp@las consciously operated within
the Home Office in making the initial decision ar undertaking the reviews
thereafter with regard to Mr Ashori.

165. Miss Jegarajah accepted that the history of eweitksregard to Mr Ashori indicated
a high risk of absconding. But she was entitled & make the point that there was a
relatively low risk of reoffending, and in partiemla very low risk of harm to the
public. (He was in fact released in the lightteé Cullen 2 criteria.)

166. On 8 March 2007 a Home Office document recordsphévious breaches of bail
conditions and also notes a failure to provide doents as to identity. However, on
25 February 2007 a caseworker had said:-

“I cannot see how we can remove him to Iran if @laéhorities
in the Iranian Embassy cannot accept him as on¢hef
nationals without evidence. | propose release fdatention
with restrictions ... ."

167. On 16 April 2007 a recommendation for release waglanbut not accepted. A
review note says among other things:-

“With uncertified evidence or no evidence it is maissible to
obtain an ETD. In this case, where the only eweéers
insufficient for the Iranians’ purpose we may whkve to
consider release, or tagging given the high risilasfconding.”

However, the note goes on to record a view asddabk of effort by Mr Ashori to
assist and:-

“Realistically this subject to going to be diffitub document.
However, | am not satisfied that he has tried tmiobevidence
and we have not exhausted our avenues of enquiry.”

168. Subsequent reviews were in essentials to the sffiet and with the same results.
One comment, on 29 June 2007, by the Deputy Direeas to this effect:-

“He is going home one way or another and the claace he
will remain detained until this occurs — to prevéns he needs
to assist us and be prepared to return.”
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On 27 July 2007, however, a review noted: “themnselittle point in his continued
detention when there is no reasonable timescalehi®rdeportation ... .” This
proposal was rejected on 30 July 2007 on the lWhatsMr Ashori had shown some
cooperation in obtaining documents and “he hasstotyi of deception and | do not
believe he will comply with any release conditiond’ikewise a proposal for release
was made on 30 July 2007 “as at present there igalestic chance of imminent
removal”, albeit expressing concern at the riskladconding. The answer, declining
the proposal, was: “I am not prepared to releasenglack of cooperation. Please
arrange for an urgent ETD interview to try and pesg this further.” | should add
that much, although not all, of this documentatias before Mitting J and much was
exhibited to a witness statement of Mr Hicks dafedvlarch 2008. One such
document not before Mitting J was the final referadter introduction of the Cullen
criteria, preceding Mr Ashori’s release on bailhaT was endorsed by or on behalf of
the Chief Executive: “Bail — low risk to public’As Miss Jegarajah observed, a low
risk to the public hadlways been the assessment in his case.

Miss Jegarajah also, understandably, emphasisédhinaeviews and notes relating
significantly to Mr Ashori had to be put in the ¢ext of all the other general policy
communications passing within the Home Office as time concerning the new,
unpublished, policy: extracts from a number of alhl have set out above in this
judgment. By way of example, she highlighted th@DCTaskforce e-mail of 22
January 2007 which states: “we are under stricergrdo detain all of these without
exception”. On 16 May 2007, a comment was madanire-mail by reference to an
assessment of case law on the seriousness of fdrecef “For that reason it seems
more or less impossible to justify detaining a Shimalranian who is being deported
for a fairly minor immigration offence”. Miss Jaggah also noted that in the draft of
the submission to the Home Secretary of May 206retwas included a remark that a
significant minority of FNPs was “blocking beds” the detention estate on a long
term basis “because they are from countries to hvlanforced removal is not
possible, such as Somalia, or from countries, aghran, which are reluctant to
redocument their nationals ... .” Comments of a lsimkind are made elsewhere in
the disclosed documents. It is to be noted howehat the perceived practical
impossibility of returns to Iran related to enfalcemoval: it was not by any means
accepted as impossible where the individual (asAdhnori ostensibly was) was
agreeing to be returned and where the individualoperates in providing
information: see the statement of Mr Hicks dated/&rch 2008, with exhibited
statement of Miss Honeyman of 3 October 2007.

Overall, Miss Jegarajah’s submission was that & te case that Mr Ashori would
have been released but for the new policy. Shgesig that those officials who on
occasion recommended release would not have kndwtheonew policy and so
applied the old policy: but the recommendationsesmeirned down by more senior
officials, who would have known of the new poliaydacan be taken to have rejected
the recommendations for that reason.

It is not uplifting that someone who has completael four month custodial element
of an eight month sentence of imprisonment (the sehtence of imprisonment ever
imposed on him by the courts of England and Wasé®uld then find himself in

immigration detention, pending proposed removal,a@eriod of nearly 17 months
before release on bail, or a period of over 13 m®fitom final exhaustion of appeal
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rights. But, as the authorities on the applicabbthe Hardial Singlprinciples show,
that is not of itself necessarily enough to shovawful detention. Further, there was
in my view here a proper and justified assessmeattogh risk of absconding; there
was a proper and justified assessment that Mr Adteat failed to cooperate, over
periods of time, in helping obtain documentary ewvick needed to ensure a voluntary
return to Iran; and in my view a proper assessm&® made that a return to Iran
within a reasonable time (which is the correct :téshminent return” can be a
misleading shorthand phase for the application h&f Hardial Singhprinciples,
although | agree that it is one stated test for Manual and the Cullen criteria)
remained possible. Overall, | agree with Mittirig donclusion, and reasoning, that
the decision to detain was a proper and lawful amé that the period of detention
was justified and not excessive. In my judgmemréhwas no infringement of the

Hardial Singhprinciples.

As | have held the standard is that of the balarigerobabilities. Reviewing all the
evidence | have therefore come to the conclusiam e defendant has discharged
the burden to this standard. In summary, | so lcalecfor the following reasons in
particular:

) There is no document relating to Mr Ashori whiclows that he was put or
kept in detention because of the new policy.

i) The individuated consideration of his case gengsdlbws an appreciation of,
and application of, the Hardial Singhinciples: that was the approach adopted
and, as | have held, correctly applied.

i) When recommendations for release were rejected, was on (justified)
grounds that a return to Iran was assessed adfwossihin a reasonable time,
at all events for someone claiming (as Mr Ashorsve be willing to be
returned, and in the context of an assessment oAdWori giving rise to the
delay by his failure to help obtain the requiredwnentation.

iv) The various bail applications were refused by Inmatign Judges who could
not, ex hypothesi, have been swayed by consideratiaghe new policy and
who, among other things, considered that thereantask of cooperation.

V) There clearly was a very high risk of abscondindm@ach of bail conditions
(a matter which, as the decision_insAows, is capable of being of the greatest
importance in this situation).

It was also suggested that Mr Ashori should attldes/e been released in the
aftermath of the Cullen 1 criteria. But at thahéi Mr Ashori’s legal advisers had

stated that they had written to the Iranian auttes; with copies of his fingerprints,

to obtain a copy of his identity card: and that vpasperly assessed as indicating
removal was then imminent. But that had changethéyend of February 2008 when
nothing more had happened.

Mr Ashori’s claim for damages for unlawful detemtitherefore fails.
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In this case Mr Madani was detained, on expiry lid tustodial element of his
sentence, on 24 November 2004. He was releasdzhibrconditions on 8 March
2007. Subsequent to his release, | should addyasearrested and charged with a
number of offences, including a number of countssopplying a class A drug
(cocaine) and class C drug (cannabis); possessiofalge identity documents
(including passports) with intent; and harassméi. was in due course sentenced to
a total of 6% years imprisonment, with 278 daysispa remand in custody to count
towards sentence.

It will be noted that Mr Madani’s initial detentioantedated the new policy

introduced in April 2006: the challenge therefoseais to the continuation of his

detention on that ground: it cannot, on any viee/said that his initial detention was
tainted by the unlawful new policy. A quite separahallenge, however, is made as
to the validity of his initial detention on 24 Nawber 2004.

The separate challenge comes to this. There iglismute that Mr Madani was

detained on 24 November 2004. But it also is neputed that no notice as to
deportation or as to his detention pending deportavas given to him at that time.

Such notice was given to him, as | find, on 9 Jan@@05 when a Form 1S151F was
served on him. It seems on the face of it thagilmply was detained on 24 November
2004.

What is the justification for this? The defendardhswer is that she does not seek to
justify the initial detention by reference to paiaggh 2 of Schedule 3 to the 1971 Act.
Rather the justification is that set out in an aufation dated 10 September 2003
(Form 1S91), authorising administrative detentibiMo Madani as an illegal entrant,
pursuant to the powers set out in Schedule 2 td#7d Act, in particular paragraph
16. (That date was the date on which he was reetamdcustody in respect of the
conspiracy to defraud for which he was convicted6April 2004 and sentenced on
24 November 2004.) No challenge before me was naad® the validity of that
authorisation.

Mr Macdonald complains, however, that that doessuftice. He referred me to R
(Anufrijeva) v Secretary of State for the Home Depent[2004] IAC 604; [2003]
UKHL 36. At paragraph 26, Lord Steyn said:-

“Notice of a decision is required before it can dathe
character of determination with legal effect beeaube
individual concerned must be in a position to aaje the
decision in the courts if he or she wishes to doFhis is not a
technical rule. It is simply an application of thght of access
to justice. That is a fundamental and constitwigrinciple of
our legal system ....”

Lord Steyn went on to make observations to thecefteat an uncommunicated
administrative decision cannot bind an individyadragraph 30). That was said in
the context of a case where income support wasirated on the footing of an
asylum claim having been determined, but no naticehe determination had been
given to the applicant. That was similarly so hdvie Macdonald submitted. (It
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occurs to me that another way of putting it, adgpthe language of Laws LJ in SK

is to say that such a notice here was a preconditolawful detention.) On that

basis, the argument went, the detention was unlaaftuall events until 9 January

2005: and it is irrelevant to enquire whether ¢heright have been other grounds
whereby detention on 24 November 2004 could haee hestified.

| see the force in this. But | do not acceptlitwas not disputed that the authorisation
of 10 September 2003 was valid, and capable ofgdeinfully carried out. That was
done on 24 November 2004. Moreover, in contragh&applicant in_Anufrijeva
here Mr Madani would have known perfectly well, \aytue of the very fact of his
detention, that a decision had been made to déiain As is pointed out in the
witness statement of Mr Michael Taylor dated 9 Eaby 2007 made in these
proceedings Mr Madani had on 3 October 2002 begangnotice that he was a
person liable to removal as being an illegal enfrand the notification of temporary
admission also of that date made clear that theeh®ined liable to be detained.
(Thereafter his claim for asylum was also dismisssche knew.) Thus as | see it, he
knew that he was liable to be detained, and whg,that there was power to detain
him. In such circumstances, given that there waisasisation for detention, | do not
think Mr Madani can claim that he was unlawfullytaleed, and claim damages, as
from that date. And if and to the extent that #ngument then becomes a lack of
reasons challenge then issues of causation andiatigfe(for the reasons | have
sought to give earlier) do arise. It may also b&ed that an argument comparable to
that of Mr Macdonald, and relying on Anufrijewaias advanced in SKvith success,
before Munby J, whose decision was of course redarsthe Court of Appeal.

Two points with regard to Mr Madani can, | thinkadily be made. Quite apart from
what happened subsequent to his release, at aNardl times he was properly
assessed as posing a high risk of reoffending,lvimg serious crime. Second, he
posed a high risk of absconding.

This is borne out by the various regular reviewd progress reports. There can be
no claim that Mr Madani was held up to April 2006 feason of the operation of the

new policy, since that of course had not been implged. Thereafter detention was,
in my view, continued (individuated considerationrelease clearly being given to

his case) on a similar basis to that maintainedreefviz. that there was a risk of

reoffending and absconding and in circumstancesevi@noval to Algeria was being

pursued.

Mr Macdonald nevertheless submitted that, by Felgrua005, it could and should
have been seen that removal to Algeria was not manior, at all events, likely to
take place within a reasonable time and therefonethe application of the Hardial
Singhprinciples, Mr Madani should have been released.

Throughout 2005 Mr Madani was pursuing his asylypeal. On 15 April 2005 it
was recorded that he refused to complete an ETOicagipn required to facilitate
return to Algeria. His appeal against the Noti€®ecision to deport was dismissed
on 28 September 2005. Continued refusal to cotpenath obtaining travel
documents was noted, until 31 March 2006 when hapéeted a Bio Data form,
which was sent to the Algerian Embassy. Thereditewas kept in detention. Bail
applications were made from time to time, and redusy Immigration Judges, on the
grounds of risk of absconding and of failure to pbynwith bail conditions. The
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evidence indicates that the defendant frequentisedathe case with the Algerian
Embassy: and on 6 February 2007 an interview wasiged for Mr Madani to allow
the Algerian authorities to ask him for more infaton, although it is said he then
gave conflicting information. All this is set oint the statement of Michael Taylor
made on behalf of the defendant.

The time for which Mr Madani was held in detentigas, on any view, long: some 2
years and 3 months. At numerous stages in themtimoreviews, however, officials
were referring to the lack of cooperation by Mr Madas explaining why obtaining
the necessary travel documentation “is taking lonigen we would like.”

There is nothing to show that, overall, the newiqyoplayed any part in the decision
to keep Mr Madani in detention. In my view, on thadence, it did not. Ultimately,

| think Mr Macdonald’s arguments really come dowm & straight challenge to
continued detention on_Hardial Singdrinciples, he saying that it was for an
unreasonable period of time. | do not accept tidsven the high risk of absconding,
the high risk of reoffending by means of seriougnorality and the lack of
cooperation in helping obtain travel documentatiagnclude that detention over this
(long) period was justifiable and lawful. | alsonclude, on the evidence, that there
was at all relevant times a prospect of returnti{gre was cooperation) within a
reasonable time and reasonable expedition was shotlie circumstances.

It follows that | conclude that Mr Madani would perly and lawfully have been
detained in this period, and was so detained,paetsve of the new policy. His claim
for damages for unlawful detention therefore fails.

Mighty
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Mr Mighty’'s detention under paragraph 2 of Schedutmmmenced on 19 May 2006.
His appeal rights were exhausted on 20 Novembe8.263: was released on bail on
28 July 2008: a period of over 2 years and 2 monfitten initial detention.
Thereafter, | add, it seems that he has now beaget with an offence of possession
of a class A drug with intent to supply, commitiftler his release, and is awaiting
potential committal for trial.

The essence of his claim, he having commenced edaugs on 29 May 2008, was
that his detention was for a longer than reasonpbted; that there had been no
prospect of deporting him within a reasonable mkabtime; that he was unlikely to

abscond if released; and generally,_ on Hardial ISprinciples, that he should have
been released. The amended grounds also of catias& the new policy.

That Mr Mighty could properly have been detained aras properly detained in the

first instance, if applying the old policy, seemsne to be plain. He had a very bad
record of serious criminality, with a very highkisf reoffending, and there was a
high risk of absconding (illustrated further by hastempt to escape while in

detention). It is to be noted that bail was refusedthese grounds by Immigration
Judges on numerous occasions which supports wimay mew is also plain, namely

that such risks continued.

The question remains as to whether he was detdored longer than reasonable
period or (a linked issue) whether there had beepraspect of deporting him within



a reasonable period of time. Mr Macdonald suggesitat he should have been
released after one year’s detention.

193. The evidence in this case was relatively limitdlt it is sufficient to show that Mr
Mighty’s case was reviewed on an individuated ba#islso shows that contact was
maintained by the defendant with the Jamaican atige with a view to securing
removal. Ultimately, after an application on 18pt&enber 2007, an interview was
arranged with the Jamaican Embassy on 27 Novendi¥f & secure the necessary
travel documentation. A monthly progress reporthef CCD of 18 January 2008
indicated that Mr Mighty would be kept in detentibacause of a risk of absconding,
because “it will enable us to affect your remowvani the United Kingdom” and
because “your release is not considered conducitteet public good”. This position
was thereafter maintained until eventually he vedsased on bail on 28 July 2008.

194. There is no very detailed evidence to show that\ighty, his appeal rights having
been exhausted, failed to cooperate. However,lbitex from the defendant dated 12
May 2008, it was recorded that in March and Jul§72Mr Mighty failed to comply
with requests for information which might lead hetissue of a travel document and
he only completed the necessary forms on 21 ARQBT. It is also the case, as | see
it, that, inevitably, he would have been remandedatained, in the aftermath of the
attempt to escape and assault occasioning actddly b@arm, in respect of which he
was convicted on 6 August 2007 and sentenced tor@he’ imprisonment. Indeed
the defendant’s letter of 12 May 2008 makes thattral point. | would, all the
same, have appreciated rather more evidence thanputabefore me to show the
defendant’s attempts to gain the necessary travelirdents before the autumn of
2007 and thereafter. It may also be noted thaiutfitout Mr Mighty had been
pursuing an application to the European Court oo Rights. Indeed that was
relied on by his solicitors as showing no reasamgisbspect of removal within a
reasonable period; which, on Hardial Sirgginciples, does not follow.

195. In my view, on the evidence, the Secretary of Stae justified in detaining, and in
continuing the detention of Mr Mighty until he wedeased on 28 July 2008. Given
the high risk of (serious) reoffending, the higbkriof absconding, set also in the
context of the escape incident for which he wasvimbed on 6 August 2007 and
sentenced to 6 months’ imprisonment, and the Inaiek of cooperation | think the
period of detention was reasonable and justifietiardial Singhprinciples.

196. There is also nothing in the papers before me dcate that the overall decision to
detain, and keep in detention, was influenced,ietted” as Mr Macdonald put it,
by the new policy: on the contrary, the paperscaig that, generally speaking, the
approach applied to Mr Mighty was in fact conduclsdan assessment consistent
with the old policy. Accordingly, | am satisfiedat Mr Mighty would have been and
was kept in detention irrespective of the new poliand that such detention was
lawful and justifiable.

197. | conclude that his claim for damages for unlavdetention fails.
Lumba

198. Mr Lumba was held in immigration detention on 23h&WR006 and has been in
detention up to the time of the hearing before nzeperiod of nearly 2% years. His
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appeal rights were exhausted on 27 December 200 background of his (very
serious) criminality while in the United Kingdom mgars from what | have
summarised earlier in this judgment.

There can be no doubt that Mr Lumba would, if reéeh pose a serious risk of
(serious ) reoffending, to the potential seriousthaf members of the public, and
would pose a high risk of absconding.

| think | can take his case quite shortly, notwitéimsling the elaborate arguments
advanced on his behalf. | can do so primarily beeaof the judgment of Collins J in
this case given on 4 July 2008. Collins J necdgseonsidered the matter by
reference to the old policy, which indeed (togetwéh the Cullen criteria) was the
one in effect identified in the initial evidencetbk Secretary of State put before him.
Collins J applied the principles of Hardial Singhd land A Collins J noted the
various failed bail applications on the part of Mimba, including a previous bail
application refused by Collins J himself. He notibat there was pending for
consideration by the Court of Appeal the case tufrns to the Democratic Republic
of Congo in the BKcase. Collins J found that the continued detanticthe case of
Mr Lumba nevertheless as at that time was lawfoihctuding that there was a real
risk of absconding.

In the course of his judgment Collins J, said thatdangers to the public of release
and the risk of absconding are always highly relexansiderations. He said this at
paragraph 64:

“64 | have already indicated that | am entirelyisgeed in the
circumstances of this case that there is a redt of
absconding. That means that to release would Katy lito
undermine the whole purpose of deportation, whsotiearly in
the public interest and for the public good, as $leeretary of
State has decided; and that decision has been dupirel
appeal.”

He also said this at paragraph 78:-

“In all cases it is surely necessary to consideetivér the
individual is sufficiently high risk, notwithstandy the
circumstances which led to his imprisonment.”

He went on to say this at paragraph 86 and 87:-

“86. It seems to me that | have to consider fosaliywhether
detention, applying the correct principles, based Hardial
Singh is lawful. Mr Goodman submits that it is not fibre
court to remedy any defects in the process or agwiulness
perpetrated by the Secretary of State. That isvhat the court
is doing. The court has to take account not orythe
presumption in favour of liberty but also has tdetainto
account the circumstances, the danger to the pilitlhe man
is released, the risk of absconding so that degpantais
frustrated and the reasonableness, on the relgviaciples, of
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continuing detention. That does not depend upgnnaatters
raised by, or possible mistakes made by, the Segref State.

87. In_SKMunby J suggested that it was not appropriate for
the court to rely on matters not raised by thevidial officer

in objecting to bail. In that case the matter thas not relied

on was the risk of absconding. | am bound to bay tdo not
agree with that. It seems to me that the coumast only
entitled to, but is bound to take into account rlevant
material in deciding for itself whether detentian or is not
lawful, both that which is favourable to and thahieh is
unfavourable to a particular individual.”

As will be gathered, | agree with that approaclCoflins J: which also seems to me
to be entirely consistent not only with But also with the subsequent approach of the
Court of Appeal in SK

In my view, if continued detention after July 206&n be justified applying (among
other things) Hardial Singprinciples, as Collins J has decided, then it setorme
virtually to follow that continued detention befotleat date is likewise justified by
reference to those principles. In any event, tvaviewed the evidence for myself,
| conclude that it was and that such detentiongasonable and lawful.

| further conclude that there is nothing in thedevice to show that Mr Lumba was
initially, or thereafter, detained by applicatiohtbe new policy. It is clear that his
case was regularly reviewed after February 200Th widividuated consideration
being given to release: these reviews are fullyudunted in witness statements of
Ms Honeyman made in the proceedings. A high riskbsconding and a high risk of
reoffending was, entirely justifiably, assesse@lsb consider, in line with the reasons
of Collins J, that there was at all stages indeepraspect of removal within a
reasonable period. There was no lack of due etipadi | have no hesitation in
concluding that not only could the defendant priypand lawfully detain Mr Lumba,
but the defendant properly and lawfully did do.

| conclude on the evidence that Mr Lumba’s claimdamages for unlawful detention
fails.

Other observations

205.

| add, briefly, that, even if | had concluded theras unlawful detention in any of
these cases justifying an award of damages, | woatdn any event have awarded
exemplary damages on the footing of unconstitutiom@pressive or arbitrary
conduct, in so far as sought. While the Home @ffias, to put it mildly, not covered
itself in glory in this whole matter of the new yi, | think the failings were in
essence one of failing, promptly and directly, tsmfcont and address a perceived
legal difficulty: whether through concerns at lgebearers of unwelcome news to the
Ministers or through an instinct for ducking an amgntly intractable problem or
through institutional inertia or some other reasbrannot really say. | am not
prepared, however, to conclude on the materialrbafte that there was a conscious
decision within the Home Office to operate tacély unpublished policy, known to be
highly suspect, in the hope it would not be uncedeur, if it was uncovered, against



206.

207.

208.

a plan, if the courts intervened, to present tleaersal as being due solely to the
courts or the Human Rights Act. In my view whapp@ned here, in any of these five
cases, cannot fairly, I think, be described asdafitly outrageous to justify an award
of exemplary damages. In any event, | emphaseseirnilividual consideration was

given to the cases of each of the claimants.

That conclusion accordingly means that | would aej®r Husain’s interesting
suggestion that | could award exemplary damagea dvedid not award general
damages.

| have throughout borne in mind that the purpodad unlawful change in policy in
April 2006, and the purported reversal of the pngstion, was intended to have
causative effect and (according to a number ofauopbraneous e-mails and other
evidence) did have causative effect. | also hdwauarse borne in mind the primacy
the law attaches to the liberty of the subject.vétheless | have concluded that, of
the four cases | have had specifically to consaetthe facts, such new policy has
not, in the event, caused there to be unlawfulrdigte sounding in damages. To a
significant extent that is just because individc@hsideration was in fact given to the
circumstances of each such case and because fihfe¥se cases, at least, involved a
high risk of serious criminal reoffending, a higiskr of absconding and lack of
cooperation in some respects: all matters weliwithe reach of the old policy. Itis
not too difficult, subject always (and vitally) eburse to application of the Hardial
Singhprinciples and to there being a realistic prospécemoval within a reasonable
time, to conclude on the evidence that the defentlas proved that there has not
been unlawful detention.

Mr Ashori's case, however, is more meritorious (@rhaps | should say less
unmeritorious) in this regard. | have found theisien rather harder in his case. |
think | ought to state my view that if there weerdnsome “heightened” civil standard
of proof (a concept generally deprecated by thesdaf Lords in Re B2008] 3WLR

1, [2008] UKHL 35 but with the reservation that Buapproach could still apply in
cases of the Khawajdnd: see per Lord Hoffmann at paragraphs 6 &@)dHen | do
not think the defendant would have proved its cagth regard to Mr Ashori, by
reference to such “heightened” standard: althowgttife avoidance of doubt, | add,
that | conclude that the defendant would still hdwee so with regard to Mr Madani,
Mr Mighty and Mr Lumba. But as | see it, both onnpiple and on authority, as
stated above, there is no such “heightened” stanithathis particular context. Thus
in Mr Ashori’s case too | have concluded that circumstances of a very high risk
indeed of absconding, lack of co-operation and \pitbspects of return - detention
would lawfully and properly have been authorisedegapart from the unpublished
policy. | repeat also that | have in all four casssessed for myself the lawfulness of
the detention having regard to, among other thittgs Hardial Singfprinciples and
have concluded that each detention was and rembandal and justified.

Conclusion

209.

| therefore conclude that:-

)] The policy introduced from April 2006 with regarml ENPs was unlawful as
being contrary to law and the provisions of parpbgra of Schedule 3 to the
1971 Act (as interpreted by Sedyati
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i) Such policy was also unlawful as being insufficigmublished or accessible
prior to its publication in the Enforcement Instiinas and Guidance issued on
9 September 2008.

i) The policy as published on 9 September 2008 rerdaimgawful, as being
contrary to the provisions of paragraph 2 of Sched@uto the 1971 Act (as
interpreted by Sedrati

Iv) Each claim for damages for wrongful detention oa plart of the claimants
Ashori, Madani, Mighty and Lumba fails. The remagparts of the claim of
the claimant Abdi are adjourned for further deaisio

Whether this third conclusion will have much effecpractice | wonder. It seems to
me that, in the vast majority of cases — just beeaan application of where the
burden of proof lies is rarely decisive — the distion between “you are liable to be
released [unless particular circumstances applyld @ou are not liable to be
released [unless particular circumstances applgii lse highly nuanced. 1t is at all
events somewhat ironic that, as Mr Husain himsk#feoved, the public concerns as
expressed in the media in 2006, and which it sedmege was a political will to
reflect, were capable of being accommodated wittngeneral framework of the old
policy and there was no necessary reason to markdiffierence by adopting a
differing presumptive starting-point. What is alodely essential in all cases,
however, and what cannot in any circumstances legated, is that individual
consideration be given to the individual circumsts of each case. Be that as it
may, | consider that, as the law currently starasyritten formulation of the
applicable policy with regard to FNPs should pratcea the footing that paragraph 2
to Schedule 3 of the 1971 Act does not, and camne#te a presumption in favour of
detention. If Parliament wishes and is able tdkdeealter that, that is a matter for
Parliament — but it is not a matter for the exaeuti

| can see no reason why declaratory relief shooldbe granted as a remedy to the
claimants to reflect my views on the unlawfulnetthe policy relating to FNPs since
April 2006: and I think it only right that ther&auld be declaratory relief. | would
hope counsel can agree appropriately clear andsmfmrms of declaratory relief. |
will also hear counsel on costs.

| add that it is a frequent complaint of many couders that nowadays court
judgments are too long. | have a lot of sympatiiy what. | am not happy that this
judgment is in excess of two hundred paragraphs dlieugh | have tried to
abbreviate it as much as possible: although | daly, as a partial defence, that |
was faced with extremely extensive written grouadd written arguments (entitled
“skeleton arguments” nonetheless) as well as agalment lasting over 4 days. | am
all the same aware that | have not specificallyitdaahis judgment with every point
of argument or every cited legal authority (5 voksmof authorities in fact being
placed before me, supplemented during the heaniaiged with me. But | have tried
to keep them all in mind and have tried to explaithis judgment the essential bases
for my decision.



