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Introduction

[1] The petitioner is a national of the Democrd&iepublic of the Congo, born on

11 March 1972. He arrived in the United Kingdoml@November 2007 and his
asylum claim was refused on 22 May 2008. The badiss claim was that he feared
he would be persecuted if returned to his countigrigin because of his membership
of and/or association with a political group calksgareco. He appealed to an
Immigration Judge but his appeal was refused amy12D08 whereupon he sought
reconsideration from the Asylum and Immigrationbtinal. This was refused on

23 July 2008. He sought reconsideration in the Cafugession and this was refused

on 20 October 2008. Thereafter further submissiogr® made in a letter dated



4 March 2009, enclosing a letter from a Sylvain Mubo Kabinga, said to be the
National Coordinator of the League of African Stuideand Pupils for Human Rights.
The respondent, who has responsibility for the m&iment of immigration control
throughout the United Kingdom, refused to treatftiveher submissions as a fresh
claim, said refusal being set out in a letter d&&atctober 2009.

[2] The petition seeks Judicial Review of that szfu

[3] It is averred that the respondent has actedasunablt separatim acted
irrationally by appearing to refer to the ImmigeetiJudge's findings to undermine the
further submissions. It is also said that the radpat appears to have failed to
recognise that the previous Immigration Judgedirigs may have little relevance
where the documents relied on by the petitioneehet emanated from the petitioner
but from third parties and the further submissioaisnot be said to be automatically
tainted. It is also averred that the respondens ao¢ appear to have kept clearly in
mind whether or not there would be a realistic peas of success before another
Immigration Judge and appears to have treatedWmsveew as the end point rather
than the starting point. In conclusion it is avdrtieat a reasonable Secretary of State
for the Home Department having regard to the neditilow test applicable and
applying anxious scrutiny would not have failedlexide that the fresh evidence was
material, apparently credible and when taken tagetlith the previously considered
material was reasonably capable of producing &mifft outcome before an
Immigration Judge. The respondent ought to havaddhbat the further submissions
were significantly different, not having been calesied previously, and having a
realistic prospect of success.

[4] It is averred in answer that the respondentiiegerd to the correct test,

considering the letter on its own terms and indtwetext of other evidence. He also



had regard to the absence of objective informatiab members of Apareco are at
risk within the Democratic Republic of the Conguislsaid that he reached a decision
on the petitioner's application in the round arat tike was entitled to reach the view
which he did. He had given adequate reasons fatdussion. In any event it is said
that standing the respondent’s consideration o&lisence of objective information
that members of Apareco are at risk within the Deratic Republic of the Congo,
esto he erred in consideration of the letter the enas of no materiality.
[5] When the case called before me Mr Forrest agoefor the petitioner and
Mr Webster for the respondent. The petitioner ladybt declarator that the refusal
decision taken on 3 October 2009 was unreasomrfbdparatim irrational and
reduction of the decision as well as the expensdsach other orders as might seem
to be just and reasonable. At the outset Mr Fornestated that he was not seeking
declarator but did seek reduction of the decision.
Submissionsfor the petitioner
[6] | was told by Mr Forrest that the petitioneslaim for asylum had been rejected by
the Immigration Judge because the judge held lieaé twas no evidence that anyone
associated with this group would be at risk andlfa} certain items of documentary
evidence on which the petitioner relied were neittiedible nor reliable. Paragraph
28 of the Immigration Judge's determination wathefollowing terms:
"28 | preferred the submissions of the Home Officesenting Officer to the
submissions of the appellant's representativgadears to me that the
appellant's case is based upon his associatidieged association with a
particular group, but if there is a risk to someonbeing associated with that
group, then | would expect that to be reflectethen COIR report. | agree with

the Home Office Presenting Officer that no objezinformation has been



produced to show that association with Aparecaesrisk. On that ground
alone | considered that | would be justified inndissing the appeal. | would
add, however, that | consider that there are diffies for the appellant with
regard to the question of credibility. | consideattthe letter from
Mr Mulumba and the letter from Mr Kilosho are bathreliable. Mr Kilosho
said that the appellant was an active member af ploditical organisation in
the UK. Even on the basis of the appellant's owdesnce, he could hardly be
said to be active in the UK since the most thaahygeared to have done was to
have obtained a membership card. The letter fronMMiumba contained
obvious errors which were highlighted in the presgnofficer's cross-
examination and in the presenting officer's subimisd do not find myself
able to attach weight to either of these letters."
[7] Mr Forrest submitted that after the determioatwas promulgated the petitioner
obtained further information, being a letter daBefleptember 2008 from the National
Coordinator of a body known as the League of Afriaudents and Pupils for
Human Rights. This was item 6/2 of process andmaa$rom a political party but a
human rights organisation. Whereas the previousmeatary evidence purported to
identify the petitioner as a member of the politoa@up referred to above, the thrust
of this document was different. The author, on Hedfea different organisation,
reported that it had been contacted by the peétismparents, not directly about the
petitioner, but about his wife, JM. According t@ thetitioner's family this person had
been abducted, following threats, accusations Aadyes against the petitioner. The
organisation had been asked to inquire into thisibwas revealed to them that there
was a desire on the part of the authorities tdtggt hands on the petitioner.

Mr Forrest submitted that that linked him with skrof danger because of his political



affiliations. The letter did not say so in termg lhwvas a reasonable inference, the
letter indicating that the petitioner was accuskligh treason by the justice system
and they wanted to kill him. Although differentmature to the documentary evidence
rejected by the Immigration Judge, it disclosed hfferent way, that the petitioner
might be at risk if he had to return to the DemticrRepublic of the Congo. The
petitioner consulted his solicitors who wrote te tespondent and submitted that the
further information amounted to and should be &@ats a fresh claim but the
respondent rejected that submission.
[8] The letter appears in process in its origin@rf€h and also with a translation and
it was submitted to the respondents by the sotitioy letter dated 4 March 2009. In
the covering letter a number of submissions werdenato which | need not go. As
translated, the letter bears to be a sworn statebyekaitre Sylvain Mutombo,
Barrister at the Court of Appeal and to have besoad by him in Kinshasa on
3 September 2008. It is in the following terms:
"I, the undersigned, Sylvain Mutombo Kabinga, Bster at the Counsel of
Kinshasa/Matete and National Coordinator of thegueaof African Students
and Pupils for Human Rights (or L.E.E.A.D.H.) herelertify that the family
of Mr DL contacted us to report the abduction of M4 by security agents on
08 July 2008, following conflicts opposed by hesband, Mr DL, who is
accused of high treason by the justice system gpokted as missing.
Following investigations carried out by us, it wasealed that, at the time of
this unfortunate incident, they had already reatdeath threats, threatening
to kill them, for as long as they were unable tbtgeir hands on her husband.
Our services continue to search the various pritiwattshave become

so popular in our country, and even the private é®of certain authorities



that are being transformed into detention homes tlagy can all do without
fearing what is to come.

These are the reasons for which we plead with doengsd
international organisations (bodies) to grant priod@ to Mr DL and his
family, in accordance with their human rights, sitlcey have come to suffer
death threats."

The letter of refusal from the respondent is nun@id&rof process and Mr Forrest
submitted that the respondent assessed the frbsfissions between paragraphs 7
and 29. Between paragraphs 7 and 15 he considdreithey the submissions might
amount to a fresh claim for asylum and a breadhrotle 3 of the European
Convention on Human Rights and between paragraplasd 29 he considered
whether there was a breach of the petitioner'dgighder Article 8. No issue was
taken with his assessment of the position undeclar8. The challenge was restricted
to how he had assessed the information betweegnagtas 7 and 15. Those
paragraphs are in the following terms:
"7. You have submitted a letter from Sylvain Mutanrfabinga a Barrister at
the Counsel of Kinshasa/Matete and the Nationakdipator of the League of
African Students and Pupils for Human Rights (kn@srLEEADH.). In this
letter he states that your client's wife was reggbto him as having (been)
abducted by security agents on the 08/07/2008uHkdr states that the
family had been receiving death threats becauserfiusband evading
capture by the security forces. He claims that whent, and his family, need
international protection in accordance with theinfan rights.
8. It is noted that the issue of your client sultimgt documents was referred to

in the appeal determination of 04/07/2008. Immigratudge Clapham:



'| consider that the letter from Mr Mulumba and lé&ger from

Mr Kilosho are both unreliable.' (appeal determmraparagraph 28).
The Immigration Judge outlined the many reasonslifmissing the
reliability of these documents and rejected theruiin
"l do not find myself able to attach weight to eitlof these documents.”
(appeal determination paragraph 28)."
9 Your client also submitted a newspaper/magazitrdeasupporting his
claim which the Immigration Judge gave no weightindeed the Immigration
Judge made a negative credibility finding agaimstryclient as he had claimed
his cousin had been shot by the security forcaagsining that wasn't
mentioned in the newspaper article.
10 The findings of the Immigration Judge relatinghtese documents was
(sic) upheld by Senior Immigration Judge Eshun who:said

The Immigration Judge gave sound reasons forelgihg on the

letter from Mr Kilosho and Mr Mulumba.....the Imméagion Judge

found that the appellant lacked in credibility. Tihegave clear and

adequate reasons for arriving at this finding.'
11 The decisions of both Immigration Judge Claplaaich Senior Immigration
Judge Eshun were upheld by the Court of Sessitireindetermination of
20/10/2008.
12 Therefore the letter you have submitted mustdsed alongside these
documents and your client's evidence in the rosngea the principles set out
in the case ofanveer Ahmed [2002] UK IAT 00439. In summary the

principles set out in this determination are:



* Inasylum and human rights cases it is for an inldiz|
claimant to show that a document on which he saekaly can
be relied on.

*  The decision maker should consider whether a dootim®ne
on which reliance should properly be placed afteking at all
the evidence in the round.

*  Only very rarely will there be the need to makeahegation of
forgery, or evidence strong enough to supporthe T
allegations should not be made without such evideRailure
to establish the allegation on the balance of griitias to the
higher civil standard does not show that a docunsergliable.
The decision maker still needs to apply princidlesnd 2.

13 Examination of the letter from LEEADH. itselisas 2 issues. Firstly the
name of your client's wife as given in his statenwri7/12/2007 and
09/01/2008 is JM however the name given in theddtom LEEADH is JM.
Secondly there is no trace of the organisationnzpltself LEEADH. in
objective sources. The organisation refers tofissehaving a standing in the
DRC that allows it to search prisons and propenfate authorities and it
would be expected that such an organisation caalictterenced in the
objective information. These issues would be carsid by an Immigration
Judge when assessing the reliance to be givemstddioument in determining
your client's asylum claim.

14 Given the numerous credibility issues highlightethe determination by
Immigration Judge Clapham, and the principles efdase offanveer Ahmed,

there is no reason to believe that an Immigratiaig@, when applying



anxious scrutiny, would be persuaded to reverséirideng made by
Immigration Judge Clapham regarding the issue ohdividual threat to your
client based upon this letter from an organisatialting itself League of
African Students and Pupils for Human Rights (LEEAD
15 Immigration Judge Clapham determined that eveervwaking your client's
case at its highest there is no objective inforamato suggest that members of
Apareco are at risk within the DRC (appeal deteatiam paragraph 31
refers). He determined that your client's casedbelrefused on these
grounds alone even if there were no credibilityéss which there were. There
was no evidence submitted to the AIT or the CotiBession to demonstrate
that this determination was wrong. No evidenceldeen submitted in your
letter to show that this position has changed sihealetermination was
issued by Immigration Judge Clapham. It is congidéhat the findings from
Immigration Judge Clapham were clear and were fa@aarsk in accordance
with the law."

[9] For completeness | should set out the nexetip@agraphs of the letter. These

were as follows:
"16 There is no reason to believe that an Immigrafiudge, when applying
anxious scrutiny, would be persuaded to reverséirideng made by
Immigration Judge Clapham regarding the threaetupfe affiliated to
Apareco based upon the letter that you have sudamnitt
17 Immigration Judge Clapham considered the risk lmfeach toqc) your
client's Article 3 rights in the appeal determinatof 04/07/2008. The

Immigration Judge determined that your client'scdet3 right claim failed



along with the asylum appeal. This was done afesdparately considered
your client's rights under the Human Rights Act.
18 There is no reason to believe that an Immignaliedge, when applying
anxious scrutiny, would be persuaded to reverséirideng made by
Immigration Judge Clapham regarding the potenti@abh of your client's
Article 3 rights based upon the letter that youehanbmitted."
[10] Mr Forrest referred me to the relevant statyfwrovision, which was paragraph
353 of the Immigration Rules (HC 395, as amendeHGy1L112). That paragraph is
in the following terms:
"When a human rights or asylum claim has been eefasd any appeal
relating to that claim is no longer pending, theisien maker will consider
any further submissions and, if rejected, will tlietermine whether they
amount to a fresh claim. The submissions will amidara fresh claim if they
are significantly different from the material thets previously been
considered. The submissions will only be signifibadifferent if the content
() had not already been considered; and (ii) takgether with the previously
considered material, created a realistic prospesticcess, notwithstanding its
rejection.”
Mr Forrest submitted, therefore, that before evegecould be accepted as
fresh evidence it had to be significantly differénaim the previous evidence
in two ways. It had to be new in the sense of @weirtg been seen by the
previous judge and secondly it had to create "bsteaprospect of success".
He submitted that the information in 6/2 of proclkad not been seen before,

so the first part of the provision was satisfiedeTquestion was whether there



was a realistic prospect of a fresh claim succegbefore a new judge, taking
this new evidence into account.
[11] Mr Forrest went on to consider the task of tbgpondent and the court. In
considering whether the respondent had erred,stimportant to examine what it
was he had to do in this situation. Mr Forrestnef@ me to the case ¥M (DRC) v
Secretary of State for the Home Department [2007] Imm AR 337 and in particular to
paragraphs 6, 7 and 11 of the Opinion of Buxtormitdere he said the following:
"6 There was broad agreement as to the Secret&@tatd's task under Rule
353. He has to consider the new material togetlitérthve old and make two
judgements. First, whether the new material isiBggmtly different from that
already submitted, on the basis of which the asydlaim has failed, that to be
judged under Rule 353 (i) according to whetherciretent of the material has
already been considered. If the material is ngriiicantly different” the
Secretary of State has to go no further. Secorideimaterial is significantly
different, the Secretary of State has to considesther it, taken together with
the material previously considered, creates astBajprospect of success in a
further asylum claim. That second judgement wi¥alve not only judging the
reliability of the new material, but also judgirfgetoutcome of tribunal
proceedings based on that material. To set asidgoint that was said to be a
matter of some concern, the Secretary of Stat@ssessing the reliability of
new material, can of course have in mind both Hoavhaterial relates to
other material already found by an adjudicator@addiable, and also have in
mind, where that is relevantly probative, any firglas to the honesty or
reliability of the applicant that was made by thevous adjudicator.

However, he must also bear in mind that the lattay be of little relevance



when, as is alleged in both of the particular césdsre us, the new material
does not emanate from the applicant himself, and tannot be said to be
automatically suspect because it comes from ae@isdurce.
7 The rule only imposes a somewhat modest testhbadpplication has to
meet before it becomes a fresh claim. First, thestjon is whether there is a
realistic prospect of success in an applicatiomigeén adjudicator, but not
more than that. Second, as Mr Nicol QC pertingptiynted out, the
adjudicator himself does not have to achieve aagtabut only to think that
there is a real risk of the applicant being pertsgton return. Third, and
importantly, since asylum is in issue the consiti@neof all the decision-
makers, the Secretary of State, the adjudicatott@dourt, must be informed
by the anxious scrutiny of the material that isoaxatic in decisions that if
made incorrectly may lead to the applicant's expotupersecution. If
authority is needed for that proposition, see pedlBridge of Harwich in
Bugdaycay v SHHD [1987] AC 514 at p 531F."

[12] The final sentence in paragraph 10 reads l&sifs:
"Accordingly, a court when reviewing a decisiortloé Secretary of State as to
whether a fresh claim exists must address thevioligp matters."

Paragraph 11 goes on:
"11 First, has the Secretary of State asked hintisel€orrect question? The
question is not whether the Secretary of State élinisinks that the new
claim was a good one or should succeed, but whitkes is a realistic
prospect of an adjudicator, applying the rule ofians scrutiny, thinking that
the applicant will be exposed to a real risk ofspeution on return: see 7

above. The Secretary of State of course can, ambuiot logically should,



treat his own view of the merits as a starting-p&on that enquiry; but it is
only a starting point in the consideration of agjign that is distinctly
different from the exercise of the Secretary oté&taaking up his own mind.
Second, in addressing that question both in resgebe evaluation of the
facts and in respect of the legal conclusions tdrbevn from those facts, has
the Secretary of State satisfied the requiremeangious scrutiny? If the
court cannot be satisfied that the answer to bbthase questions is in the
affirmative it will have to grant an applicationrfeeview of the Secretary of
State's decision."
[13] Mr Forrest submitted that the Secretary ot&tan assessing the fresh
information, had relied unduly on the previous jeddindings in relation to the
previous information and had not asked himselfcitmeect question.
[14] Mr Forrest accepted that the new informatianl ko be "taken together with the
previously considered material." before a decisionld be taken on whether or not
there was a realistic prospect of success befmthanjudge. The previous
information was discussed between paragraphs 8@muthe letter of refusal, which
| have already quoted. The respondent assumetid¢batise the previous information
was not found to be credible or reliable, a simg@nclusion would follow in relation
to the fresh information. At paragraph 12 of thieisal letter the Secretary of State
said that the new letter must be viewed alongsideptevious documents. In theory
he was not wrong to look at the previous matenglie had found that the new
material fell for the same reasons and that coatdg rational. The comparison
between the old and the new material showed tlegt¢hme from a different source.
Buxton LJ touched on the importance of distinguighbetween the sources at

paragraph 6 of his opinion WM. If a new set of documents came from a different



source one could not take the reason for sayingltedirst source was unreliable and
transfer it to the second.
[15] Mr Forrest then referred me to the cas@afveer Ahmed, which was referred to
in paragraph 12 of the refusal letter.
[16] In that case the appellant, a citizen of Pakishad been refused asylum by the
Secretary of State and his appeal had been disiriiysa special adjudicator. On
appeal to the tribunal counsel challenged the ambrby the adjudicator to
documentary evidence produced by the appellantdmch the adjudicator
discounted as not authentic, concluding that thrddauof proof of showing that it was
reliable lay on the appellant. It was held thavas for the appellant in an asylum
appeal to demonstrate that a document on whichisteed to rely could be relied on,
but in assessing whether a document should belretieit should be considered in
relation to all the evidence and that it would asta rule be necessary to characterise
the document as a forgery. Mr Forrest concededtthats not irrelevant to consider
previous evidence but it was irrational to transéenew evidence the reasoning
applying to old evidence.
[17] He submitted that the Secretary of State haicheked the correct question. He
referred in particular to paragraphs13 and 14 efréfusal letter, which | have already
quoted. He had not asked whether he might notveelteand then gone on to ask how
another judge might have approached it but he bad his own views from first to
last to inform his decision. It was premature fon o reach a conclusion on these
issues. The penultimate and final sentences ofypaph 13 bear repetition. These are
as follows:

"The organisation refers to itself as having aditagnin the DRC that allows it

to search prisons and properties of the authomimnesit would be expected



that such an organisation could be referencedambjective information.
These issues would be considered by an Immigrdtioige when assessing
the reliance to be given to this document in dei@img your client's asylum
claim."
The Secretary of State appeared to accept thatenodge would need to look at the
matter if it went forward but the wrong questiordleen asked. The respondent
himself had decided that the new claim was notagme, not whether there was a
realistic prospect that it would succeed befordl@rgudge. It was possible that the
source of the fresh information was tainted, itsteats irrelevant or that it was
neither credible nor reliable but that conclusionld only be reached after another
judge considered it. The observations of the redpohin paragraph 13 identified
issues upon which only another judge and not teeaedent himself could reach a
decision. The fresh information should only be e¢tgd if it was neither credible nor
capable of producing a different outcome. Referemae made to the caseRidybeyi
v Secretary of Sate for the Home Department [1997] Imm AR 491 at 493.
[18] Mr Forrest submitted that the fresh informatiwas not plainly or obviously
incredible and, if accepted, it indicated thatpleéitioner would be exposed to
persecution on account of his political opinion.
Submissionsfor the respondent
[19] In reply Mr Webster invited me to repel thesfiplea-in-law for the petitioner,
sustain the third plea-in-law for the respondent gafuse to grant the orders now
sought. He submitted that the refusal letter, wibeked at as a whole, indicated,
firstly, that the decision maker had had regarthéocorrect test and, secondly, that he
had reached a decision which could not be regaadgubrverse. Those were the

hurdles the petitioner had to surmount to succeetth® merits. Mr Webster also



referred to the case ¥¥M and emphasised that there were two distinct taske
performed. One of these was for the SecretaryateStnd the other was for the court.
The tasks were not synonymous. The task facin@#uoeetary of State was set out in
paragraph 6 of Buxton LJ's judgment. He had to tallecision on what he
considered an Immigration Judge might do. As Buxtdmput it:
"Second, if the material is significantly differethie Secretary of State has to
consider whether it, taken together with the matgmieviously considered,
creates a realistic prospect of success in thedudasylum claim. That second
judgment will involve not only judging the relialtyt of the new material, but
also judging the outcome of tribunal proceedingseldaon that material.”
[20] Mr Webster submitted that it was not enouglkayg that there was new
information. The Secretary of State had to considether it was likely to make a
difference, not merely that it might. The questias whether the material, along
with the previously considered material createdadistic prospect of success. If the
Secretary of State did not consider that it wathat weight then the task of the court
was not to substitute its own view as to whetherdlwas a realistic prospect of
success but to assess whether the Secretary eftfsidreached a perverse judgment
in his assessment. Mr Webster referred to paragtapdf Buxton LJ's judgment.
[21] It might be tempting to conclude that if theuct thought there was a realistic
prospect of success then that would answer thdaiqoneghether or not the Secretary
of States decision was perverse.
[22] That would be false, however.
[23] In this connection Mr Webster referred to paiegohs 13 to 20 of Buxton LJ's

judgment as follows:



"13 Mr Nicol said that the question of whetheresfr claim existed was
closely analogous in form to the question thategrisnder section 94 of the
Nationality, Immigration and Asylum Act 2002 of wher a claim is 'clearly
unfounded'. In both cases the decision is madédpecretary of State. The
approach that the courts have developed to theaiaitthe decision under
the 2002 Act should therefore be applied by anatogyontrol of the decision
as to whether a fresh claim exists. The questiomhafther a claim has a
realistic prospect of success is not the sameeagubstion whether a claim is
clearly unfounded; but | am content to accept éxatmination of the two
issues is structurally sufficiently similar to alldhis argument to pass the
threshold of the court. There are, however, formleather difficulties.

14 First, to the extent that the approach to casdsr the 2002 Act differs
from the approach of this court @akabay, this court is precluded by the latter
case from adopting it. Mr Nicol said that we weog bound byCakabay,
because that was a decision on the former rule\8digh differed in its terms
from the present rule 353. But the only significehange between the two
regimes is that under rule 346 the Secretary deStas obliged, which now
he is not, to exclude from consideration any matéhat was available at the
time of first application, whatever its probativalwe. That does not affect the
substantive issue that was addressdchkabay, the same under both regimes,
of how the court should approach the SecretaryiaeS assessment of a
realistic prospect of success.

15 Second, | would be less than frank if | did s&y that now that the issue
has been fully explored before us | have someadlilify with the courts'

approach to decisions by the Secretary of State whether a claim is



manifestly unfounded. IRazgar v SSHD [2003] Imm AR 529 [30] this court
approved a passage from the judgment of Richaad$ikt instance in the
following terms:
‘Where the lawfulness of the Secretary of Stattsstbn is challenged
on judicial review, the court's role, as it seemse, is to determine
whether the decision was reasonably open to theeteg of State
applying, in effect, th&Vednesbury test but exercising the anxious
scrutiny called for in all cases of this kind.'
In practice, however, | accept Mr Blake's submissiat this comes down to
much the same thing as determining whether, omtiterial before the
Secretary of State, the claimant had an argualke tbeat removal would be in
breach of his Convention rights. If the claimanéslon proper analysis have
an arguable case, then no reasonable Secretatgitefcould properly
conclude that the case must clearly fail.
This approach therefore takes the shortcut of tletenaking the decision
itself, rather than reviewing how the Secretargtate took his decision.
When the case reached the House of Lords it wagptext that the task was
one of review, but the same reality as attractesddburt may have been
recognised, Lord Bingham of Cornhill saying, [20@4} 368 [17], that:
'In considering whether a challenge to the Segretaftate’'s decision
to remove a person must clearly fail, the reviewsngrt must, as it
seems to me, consider how an appeal would be ltkefigre before an
adjudicator, as the tribunal responsible for degdhe appeal if there

were an appeal. This means that the reviewing coust ask itself



essentially the questions which would have to svaned by an

adjudicator.’
A constitution of this court over which | presidedurned to the subject in
Tozukaya v SSHD [2006] EWCA Civ 379. The court drew attentionR{L.) v
The Home Secretary [2003] 1WLR 1230, where at (paragraph) 56 thisrtou
said that a claim was either clearly unfounded wais not: thus a question of
admitting only one answer. That led this courTazlukaya to say at
(paragraph) 44

‘although the court is exercising a supervisorisfliction over the

Secretary of State's decision, it is in as goodsation as he to

determine whether the test is met, since the et iobjective one and

the court has the same materials before it.'
16 That approach was not questioned in argumemgrait Razgar or in
Tozukaya. It however raises the following difficulties. Bir for a court to say
that it can adopt its own view because it is ig@sd a position, as well
qualified, as the original decision-maker is thegaage of appeal, and not of
review. Although courts, for instance this courRaegar at (paragraph) 34,
have stressed that the approach under consideddemnot and should not
lead to a merits review, it is very difficult toeshow that is not the reality of a
process in which the court directly imposes its awaw of the right answer. If
Parliament had intended that that should be theocapp it would have
provided for an appeal. Mr Patel, for the Secretdr$tate, was justified in
saying that this was not merely a pedantic but nmoportantly a

constitutional issue, that the decision-making post®uld rest in the



Secretary of State, however stringent a reviewcthet might thereafter apply
to it.

17 Second, at least one strand in the jurisprudender discussion is the view
adopted iR(L) that the question of whether a claim is clearlfounded can
only have one answer: which is therefore goingadhe same answer whether
it is given by the Secretary of State or by thertddut that is not the case,
and is not suggested to be the case, with the gsafeassessment that is
involved in determining whether a claim has a st@liprospect of success.

18 Third, it is with deference too simple to assyasedid this court iRRazgar
andTozukaya, that the approach in those cases will necesdastyto the
same answer as a review informed by the need fooas scrutiny. In view of
the demands of the latter there may not be margsoakere a different result
is achieved, but in borderline cases, particulahgre there is doubt about the
underlying facts, it would be entirely possible &court to think that the case
was arguable (the formulation usedRarzgar), but accept nonetheless that it
was open to the Secretary of State, having askedéti the right question and
applied anxious scrutiny to that question, to thotikerwise; or at least that the
Secretary of State would not be irrational if herththought otherwise.

19 I therefore consider that not only are we préetlby authority from
importing theRazgar analysis into this chapter of the law, there dse,avith
deference, significant reasons for not doing sal thase issues been more
fully explored inRazgar andTozlukaya a different view might or might not
have been taken in those cases also.

20 The law is therefore as set out in (paragrafglbve, which | now apply

to the cases under appeal.”



[24] Mr Webster submitted that the court may haweesv as to the weight to be
attached to the new material but the task wasyréaltee if no reasonable Secretary
of State could reach the view which he did.
[25] Mr Webster then looked at the letter of refutself. Paragraph 5 set out the test
according to the rules. The Secretary of Statethdmbk at the old material as well as
the new material and then make an assessment rouhd. In cases of this type it
could be dangerous to assess the credibility dfqodar documents in isolation from
the whole circumstances.
[26] Mr Webster referred me to paragraph 26 ofdéermination infanveer Ahmed,
where the tribunal quoted from the opinion of theu@ of Appeal in the case Bfv
Secretary of State for the Home Department ex parte Jose Dairla-Puga (C/2000/3119,
May 2001, unreported). Paragraphs 28 to 33 ofjtitagment are in the following
terms:
"28 What Mr Fripp also says is that if one lookshaet documentation in this
case, it was very powerful. There were far morevaht documents than one
normally finds in an asylum application; they westensibly strongly
supporting the applicant's case and were, on tteedait, cogent and
authentic documents. Very broadly, they fell irttcete categories: the
documentation which was evidencing complaints ntadbe police and the
judges; the documentation from certain doctorsewthg the fact that the
applicant and his wife had sustained in some ogsés serious injuries and
evidence that the applicant was wanted by the @olic
29 Some of this documentation, as Mr UnderwoodHerrespondent pointed
out, is self serving in the sense that the comfddmthe police and the

judiciary are of course, documents which the ajplidias produced. Some of



them do not fall into that category, namely, intjgatar, the documentation
relating to the injuries sustained by the appliGand his wife.

30 Mr Fripp went so far as to submit that whereeghs apparently objective
evidence of that kind, then really it is not operitte adjudicator to go behind
it in asylum cases. With respect, that cannot dpetriThere are various ways
in which documents may be obtained that may beespted to the authorities
which are not genuine. Either they may be forgesreis may be that
individuals have been persuaded to produce thesgunts to represent
something which is other than true.

31 In this case it is plain that the adjudicatoswat persuaded that these
documents were sufficient to demonstrate the cilggtibf the account given
by the applicant. It must be said that when inemad on the first occasion
the applicant had told the immigration officer thatwas not a member of the
FIE and he had produced a certificate - which reefbemerly produced for
the government itself - to persuade the immigratifiicer that he was not a
member of the FIE, and had no links with it.

32 So, unfortunately, he had been willing on a jney occasion to rely upon
a document which he subsequently accepted hadftsetulently obtained,
albeit for the understandable reasons of wantingeserve his job, and he
had sought to rely upon that as part of his clagiote the immigration
officer.

33 It is true that the adjudicator does not formeav about these documents,
in the sense that he has not said which he cossiddre authentic, or why he
does not give these documents the weight Mr Frgys they deserve. But it

seems to me that it is very difficult for him to that; he will not know



whether, for example, the medical documents amgefoes, or whether they
are misrepresenting the facts, or whether there wguries but they were not
sustained for the reasons given by the applicahatWe was clearly satisfied
about was that looking at the evidence in the roamd he does say on two
occasions that he has done that) he was not pedirydhe credibility of the
applicant's case. It seems to me impossible forthiform a concluded view
about individual documents or how they were ob@ifBut he plainly was not
satisfied, looking at all these matters, that tveye sufficient to lead him to
conclude that the evidence of the applicant wastsmlially credible.”

[27] Mr Webster then read paragraphs 30 to 35 &@naf Fanveer Ahmed as follows:
"It is trite immigration and asylum law that we muast judge what is or is not
likely to happen in other countries by referenceuo perception of what is
normal within the United Kingdom. The principle éipp as much to
documents as to any other form of evidence. We kinom experience and
country information that there are countries wherg easy and often
relatively inexpensive to obtain "forged" documei@sme of them are false in
that they are not made by whoever purports to eatithor and the
information they contain is wholly or partially wae. Some are "genuine” to
the extent that they emanate from a proper sourdbe proper form, on the
proper paper, with the proper seals, but the in&tion they contain is wholly
or partially untrue. Examples are birth, death aradriage certificates from
certain countries, which can be obtained from ttog@r source for a "fee" but
contain information which is wholly or partially trne. The permutations of
truth, untruth, validity and "genuineness" are emaus. At its simplest the

need to differentiate between form and content; ithashether a document is



properly issued by the purported author and whdtieecontents are true.
They are separate questions. It is a dangeroussaowgtification merely to
ask whether a document is "forged" or even "nougesi. It is necessary to
shake off any preconception that official-lookingcdments are genuine,
based on experience of documents in the Unitedd<ing and to approach
them with an open mind.
31 Rule 39(2) of the Immigration and Asylum (Prasesj Rules 2000
provides:
'If in any proceedings before the appellate auth@riparty asserts any
fact of a kind that, if the assertion were madthtoSecretary of State
or any officer for the purposes of any statutorgvwions or any
immigration rules, it would by virtue of those preions or rules be for
him to satisfy the Secretary of State or officethad truth thereof, it
shall lie on that party to prove that the asserisanue.'
32 It is for the individual claimant to show thatlacument is reliable in the
same way as any other piece of evidence which tefprward and on which
he seeks to rely.
33 It is sometimes argued before adjudicators @fTtibunal that if the Home
Office alleges that a document relied on by anvigdial claimant is a forgery
and the Home Office fails to establish this onlie&ance of probabilities, or
even to the higher criminal standard, then theviddial claimant has
established the validity and truth of the docunsed its contents. There is no
legal justification for such an argument, whichmanifestly incorrect, given

that whether the document is a forgery is not thestjon at issue. The only



guestion is whether the document is one upon wialkiince should properly
be placed.
34 In almost all cases it would be an error to emi@ate on whether a
document is a forgery. In most cases where forgeajleged it will be of no
great importance whether this is or is not mademthe required higher civil
standard. In all cases where there is a mater@alrdent it should be assessed
in the same way as any other piece of evidenceachment should not be
viewed in isolation. The decision-maker should labkhe evidence as a
whole or in the round (which is the same thing).
35 There is no obligation on the Home Office to mdktailed enquiries about
documents produced by individual claimants. Dowdstiiere are cost and
logistical difficulties in the light of the numbef documents submitted by
many asylum claimants. In the absence of a paaticelason on the facts of an
individual case a decision by the Home Office motake inquiries, produce
in-country evidence relating to a particular docatrer scientific evidence
should not give rise to any presumption in favduaioindividual claimant or
against the Home Office.......
37 In summary the principles set out in this deteation are:
1. In asylum and human rights cases it is for aividual claimant to
show that a document on which he seeks to relyoeawrlied on.
2. The decision-maker should consider whether ameat is one on
which reliance should properly be placed after Inglat all the
evidence in the round.
3. Only very rarely will there be the need to makeallegation of

forgery, or evidence strong enough to supporthe @llegation should



not be made without such evidence. Failure to éstathe allegation

on the balance of probabilities to the higher ct@dndard does not

show that a document is reliable. The decision-matl needs to

apply principles 1 and 2."
[28] Mr Webster submitted that that was a long whgtating that the assessment of
the new material was essentially a jury questiorarly case there might be
adminicles not all pointing in the same directian the task of the decision-maker
was to look at all of the evidence and make ansassent of the new evidence in the
light of everything. If a petitioner had previouglsesented unreliable documents then
the decision-maker might treat new material wifaumndiced eye. The test was not
whether the new material was of itself unreliabilénaredible but whether the whole
case was such as to create a realistic prospscicoéss. The Secretary of State could
properly conclude that it was not. The documenteumgiestion here might come
from a different source but in assessing the weidhth he attached to it the
Secretary of State was entitled to have regarbeddct that other material from other
sources was unreliable and, whilst that was natnapdete answer, it was a factor to
be borne in mind and it might be, when the Secyaibftate looked at the new
material, there were issues therein which raisedtem about its credibility and
reliability. He was entitled to look not just aetimaterial in the round but also how
the Immigration Judge had previously treated tlenahterial. He would have seen
the petitioner giving evidence and formed conclasio
[29] In the letter of refusal the material in th@anletter was dealt with in paragraph
13. The Secretary of State had looked at it anaali@ut two issues of concern. The
first was a spelling matter and the second wastki®mé was no trace in the objective

sources of the organisation from which the lettepprted to emanate. One would



expect that if an organisation such as this was tabtarry out searches in prisons and
even private homes of certain authorities which eeh transferred into detention
homes, even if they were doing so without authpttigre might be some reference to
them in the Country of Origin Information Reporin& there was no such reference
to them in the objective sources that raised atoreas to whether the organisation
existed at all.
[30] The Secretary of State expressed no conclugkydon the document saying
properly that it would be considered by an Immigmratiudge. In this he was perfectly
correct. In paragraph 14 of the refusal letterSberetary of State went on to apply
the correct test. | repeat paragraph 14 as follows:
"Given the numerous credibility issues highlightedhe determination by
Immigration Judge Clapham, and the principles efdase offanveer Ahmed,
there is no reason to believe that an Immigratiatgd, when applying
anxious scrutiny, would be persuaded to reverséirideng made by
Immigration Judge Clapham regarding the issue ohdividual threat to your
client based upon this letter from an organisatialting itself League of
African Students and Pupils for Human Rights (LEEAD"
[31] The Immigration Judge did not place any red@on the letters from
Mr Mulumba or Mr Kilosho.
[32] In paragraph 11 of his determination he pardeat that the letter from
Mr Mulumba said that the family decided to go ihtding. Mr Kilosho's letter, dealt
with at paragraph 15, was to the effect that theipeer was an active member of the
political organisation in the DRC and also in th€.U
[33] The Immigration Judge also dealt with thestets at paragraph 28 of his

determination, which is reflected in paragraph &efletter of refusal. He considered



that both the letters were unreliable and did mat himself able to attach weight to
either of them.

[34] In paragraph 9 of the refusal letter the resfamt dealt with the fact that the
Immigration Judge gave no weight to the newspaganine article which was
submitted by the petitioner and which was dealbhwi the Immigration Judge in
paragraph 9 of his determination.

[35] Paragraph 10 of the refusal letter records ttia findings of the Immigration
Judge relative to the letters were upheld by thred8émmigration Judge.

[36] The Immigration Judge had rejected the maténet the petitioner's family were
at risk. More material to the same effect had neerbpresented. The Secretary of
State had identified concerns about the new matautaat paragraph 14 he
considered the broader test. He had regard tbalnaterial, noted the credibility
iIssues about the old material, noted that he hadrsider all of the evidence in the
round and decided that there were no realisticgacts of success. He had looked at
the new letter, issues of credibility arising tHeye, the old material and issues of
credibility arising from that and had then takeview on the whole evidence. It could
not be said that his decision was perverse. Orvimveall of the material came from
the same source, namely the petitioner. It mighaddd to come from separate
organisations and to that extent from differentrses but it was not from an
independently viable source such as a reputablspegver. All we knew here was
that it came through the hand of the petitionerdalin There was no trace of the
organisation in the objective material. The Secyeté State had taken note of the
credibility issues arising out of the new mateaatl the older credibility issues and
had asked if there was a realistic prospect ofesgdHe did not consider that there

was. The court might take a different view but tthat not make the Secretary of



State's view perverse. A perfectly understandgipeaach had been taken. Paragraph
14 indicated that he assessed the credibility®ihtlterial as a whole and correctly
applied the test.
[37] Even if he had applied the wrong test, thas wat an end to the matter.
[38] Mr Webster read again paragraph 15 of thesileciletter. That was to the effect
that the Immigration Judge determined that evenvilking the petitioner's case at
its highest there was no objective informationuggest that members of Apareco
were at risk within the DRC. The petitioner's casald be refused on these grounds
alone even if there were no credibility issues.eNmence was submitted to the AI T
or the Court of Session to demonstrate that thisrdenation was wrong and no
evidence had been submitted in the new letterdavghat the position had changed.
Paragraph 16 of the refusal letter, as | have atdd, read as follows:
"There is no reason to believe that an Immigrafiodge, when applying
anxious scrutiny, would be persuaded to reverséirideng made by
Immigration Judge Clapham regarding the threaetupfe affiliated to
Apareco based upon the letter that you have sudxaiditt
[39] Paragraphs 20, 21, 22, 26 and 27 of the Imawign Judge's determination are to
the following effect:
"20 The presenting officer submitted that the algpeiclaimed to have a fear
of persecution purely due to his association wigakeco. The appellant had
been a bodyguard to Rombo but had not been comhtectee UDPS.
Consequently, the presenting officer said thaighee in the appeal was that
of the appellant's claimed association with Apar@de presenting officer
referred to a request that had been made to tharegnt in the Home Office

which issues the COIR reports. The presenting @ffsaid that Apareco was



marginal and was not registered as a politicalyp&te said that there was no
reason for Apareco personnel to be targeted.

21 The presenting officer submitted that there m@sbjective information to
suggest risk and that there was nothing to sayatmgine was persecuted
owing to an association with Apareco. There wasingtin the objective
information, submitted the presenting officer, tggest that there were any
government concerns about the group.

22 The presenting officer referred to the interviawhe magazine with

Mr Ngbanda. The presenting officer said that théswbviously an in-house
magazine and that a marginal fringe party was exagimg its influence. The
presenting officer said that the magazine was nattgective source of
evidence and that the party seemed quite open.....

26 The appellant's representative relied uponkaketon argument. He
referred to a country guidance case dealing wigtrigk factors which affects
(sic) individuals in the DRC and to the question ofifcdl profile. It was
submitted that the claimant had obtained a genleiter and that the appellant
had faced arrest in September 2007 so that thesewiak on return. The
letter from Mr Mulumba was said to be the most it@eformation about the
family that was available.

27 The appellant's representative said that thespaper article shown at page
E1 should be considered and that the interview MitiNgbanda was the best
evidence available. In the whole circumstancesag submitted that the
appeal should be allowed."”

| have already quoted paragraph 28.



[40] The issues of credibility were not fundamentathe Immigration Judge's
decision. Could the new material have any bearmthe substance of the decision?
[41] Mr Webster referred again to paragraphs 15k6hdf the refusal letter and to
paragraph 30 thereof, which was to the following&tf
"30 The points raised in your client's submissibage not previously been
considered, but taken together with the materiatiwivas considered in the
reasons for refusal of 22/05/2008 and the appdaflmeation of 04/07/2008,
they would not have created a realistic prospesuotess.”
[42] Was the Secretary of State's decision per?ef$ere was no material saying that
members of Apareco were at risk and nothing wasady the new letter. That did
not say why the petitioner's wife was of interestite authorities. It was claimed that
the authorities wanted to get their hands on thiéiqeer but the petitioner was the
only person who said that they wanted him becatigg@areco. Nothing in the letter
went to that. What would an Immigration Judge mak#hnis? That was the test the
Secretary of State applied. Was his decision nsteguable?. It might be that a
decision-maker erred in one aspect of the procatss that error was not material
then there was no basis for reduction of the dewisi
[43] Mr Webster referred to the caseBS (Kosovo) v Secretary of State for the Home
Department [2007] EWCA Civ 1310. In particular he referreda@aragraphs 4, 5, 6
and 8 thereof which are in the following terms:
"4 In May 2005 the applicant sought leave to renzeithe unmarried partner
of a person present and settled in the United Kangdhamely Ms Holohan,
who was a South African citizen with indefinite Veao remain and with
whom he had been living for over two years. Thatliaption was refused by

the Secretary of State in the letter of 3 June 2088 applicant's solicitors



then submitted further representations in a lett&0 June. Those
representations were considered in a letter fraerStbcretary of State, dated
10 August, in which they were rejected; and thagiec of 3 June was
maintained.

5 The decision of the Secretary of State was angdlé by way of proceedings
for Judicial Review. In the judgment now soughb&appealed Underhill J
granted permission to apply for judicial review; befused the substantive
application. He refused permission to appeal t® ¢burt. Permission was also
refused by Buxton LJ on consideration of the papers

6 There are five grounds of appeal. In his orahsigbions, Mr Jafar has taken
ground 5 first. By that ground, complaint is mad¢he Secretary of State's
decision that the applicant's submissions did naiwant to a fresh claim. It is
submitted, correctly, by referenceWM (DRC) v SSHD [2006] EWCH Civ
1495, that the Secretary of State not only hadtsicler for himself whether
the conditions of a fresh claim were made out,abst had to consider
whether there was a realistic prospect of an imatign judge finding in the
applicant's favour on the matters raised. It id faat, whilst in the letter of

3 June the Secretary of State did determine tleeswbmissions did not
amount to a fresh claim, in the further letter 6fAugust he failed to consider
whether the additional submissions addressed tridtiar amounted to a fresh
claim, let alone whether there was a realistic pecsof an immigration judge
so holding. It is said that he thereby erred in,land it is further submitted
that the only reasonable conclusion open was tieafiuirther submission did

satisfy the criteria for a fresh claim.......



8 In common with Buxton LJ, | take the view thag tinly matter that could
properly be said to be new in the submissions adéckin 10 August letter
(sic) was the IVF issue. The submissions being consttier that letter were
actually put forward as a request that the Segretftate reconsider his
earlier decision. In rejecting their submissiohg, $ecretary of State
confirmed the earlier decision and was plainly aomhg the earlier
conclusion that there was no fresh claim. In sa&he was forming his own
judgment on the matter - whether the criteria féneah claim were made out -
it seems to me that he gave entirely valid reagmmneaching that conclusion.
He did not, however, refer expressly in that letterindeed in the earlier letter
- both of which predatedM (DRC) - to the question whether an immigration
judge might find in the appellant's favour on tegue. It is certainly arguable
that the Secretary of State did not ask himselfh&b extent, the right
question. But it seems to me that the reasons givére decision letter were
such as to show that, had he asked himself thé gigkstion, he would
inevitably have concluded, for those same reasbasthere was no realistic
prospect of success before an immigration judge;saich a conclusion
would, in my judgment, have been an entirely sastale one. In saying that, |
take account of the IVF issue looked at not onlytegif but cumulatively, in
conjunction with other factors raised in this casesome of which | will come
in a moment. | cannot accept that the court, egirgia judicial review
jurisdiction, would be to exercise its jurisdictitmgrant relief in
circumstances where it took the view that, if thees an error of law in the
original decision, it was not a material one in slease that the decision would

have been the same even in the absence of suclbaniteseems to me that



the argument that the Secretary of State had errdet manner that | have
indicated, in not finding a fresh claim, is onetthas no real prospect of
success before this court."
[44] Mr Webster submitted that reduction was aniteple remedy. Under reference
to the case dfliller petitioner, [2007] CSOH 86, he submitted that if an incidental
error was identified but the decision was nonestglenchallengeable then reduction
should not be granted.
[45] In the current case the Secretary of Statepnaperly addressed the correct test
and the manner in which he disposed of the issiseopan to him.
Reply for the petitioner
[46] Mr Forrest submitted that if the letter maeéerence to Apareco he would accept
that the decision was correct but it did not. Asaa Mr Webster's subsidiary
argument was concerned, he submitted that the v8asevhether an error was
material or incidental. In his submission the erdentified here was a material one.
Discussion
[47] | was grateful to both counsel for their pretsgion of the issues. It seemed to me
that they were at one as to the tests which theefey of State and the court had to
apply. The issue really was whether this SecretbState had in fact applied the
correct tests. In particular, there being no dalat the letter constituted new
material, the question came to be whether he hadatty applied the test set out in
Part (ii) of the last sentence of paragraph 35®efimmigration Rules.
[48] As | understand it, the nub of the complammizde by the petitioner is that the
Secretary of State acted illogically in transfegrthe credibility issues attaching to the

original documentation to the new documentation aedondly, that he effectively



decided the issue himself rather than consideringtier there were realistic
prospects of success if all the material were pldedore an Immigration Judge.
[49] As to the first, it seems to me quite cleanfinAM that any finding as to the
honesty or reliability of an applicant or indeed@she credibility or reliability of
documents made by an Immigration Judge may haleerglevance where the new
material does not emanate from the applicant hinasel it cannot be said to be
automatically suspect. This, it respectfully se@éonsne, is in accordance with sound
common sense. The mere fact that one document gabrby an individual is
suspect does not necessarily mean that anothem@mtisubmitted by the same
person is also suspect. However, it does not nfesritie Secretary of State must
close his eyes to the previous documents, if taera@ssues surrounding them.
Furthermore, if there is an independent reasongpext the new material then he is
clearly entitled to take that into account. Hisydowverall is to reach a conclusion on
all of the material, both old and new.

[50] In the letter of refusal at paragraph 13 hmsoout two difficulties arising out of
the new letter. The spelling mistake in the namthefpetitioner's wife might be
thought to bele minimis but the other difficulty, namely the absence d¢rence to
L.E.E.A.D.H. in the objective information, is cdartly more substantial. However, the
Secretary of State makes it plain that these ateegswhich an Immigration Judge
would have to consider and he does not himselfttiad the letter is suspect.

[51] The new letter cannot be seen to be autonibtizanted but the Secretary of
State was bound to consider it along with the o&ddemal and paragraphs 14 and 30

make it perfectly plain that the Secretary of Ststked himself the correct question.



[52] | cannot identify any error of law in his apjch, nor can | say that the decision
he reached on all the material was one which neoresble Secretary of State could
have reached.

[53] The letter of refusal sets out the chronoldyg, correct rule and the findings of
the Immigration Judge. | consider that there isimgf controversial in paragraphs 1
to 12. Paragraph 13 points out the credibility éssarising from the new letter,
correctly stating that these would be a matteafotrmmigration Judge. Paragraph 14
is the operative paragraph and paragraph 15 dethisheesto case made by Mr
Webster. Nothing in these paragraphs shows thatspmondent did not apply the
correct test. He did not transfer to the new matdiie reasoning applied to the old
but pointed out, as he was entitled to, the inddpencredibility issues attaching to
the former. | can detect no support for the subiemsthat he has applied his own
views from first to last rather than considering tikelihood of success before an
Immigration Judge and paragraphs 30 and 31 corthiatnthe correct approach was
adopted.

[54] It seems to me that Mr Webster's submissiarthis regard are to be preferred to
those of Mr Forrest and | have no alternative butfuse to make the orders sought.
[55] I do not consider that any error was maddlatral in the circumstances it is
unnecessary for me to deal with Mr Webster's sudrsiirgument.

[56] Had it been necessary for me to do so | wialde been with Mr Webster on this
iIssue also, for the reasons set out in his subomsswhich, in my opinion, are in
keeping with the authorities.

Decision

[57] I shall repel the petitioner's plea-in-lawsgin the third plea-in-law for the

respondents and refuse to grant the orders sought.



