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[1] This Petition is for review of decisions to det the petitioner pending
deportation. The petition was lodged on 15 Decer@bé0. A first hearing has been
fixed for 9 March 2011. The petition called in Coan 19 January 2011 on the
petitioner's motion to grant interim liberationfmammigration detention. The motion
was opposed by the Advocate General on behalfeo§ttretary of State. Having
heard parties' submissions and madeandum | have formed the opinion that the

petitioner's motion should be refused.



Background

[2] The petitioner is an illegal immigrant, currbndetained at Dungavel Immigration
Removal Centre [Dungavel IRC] and awaiting departat

[3] The petitioner claims to be a national of theniibcratic Republic of Congo [DRC]
with a date of birth of 27 October 1988. (ImmigoatiJudges in 2004 and 2010
reached the view that the petitioner was older tienlaimed.) The petitioner entered
the United Kingdom illegally on 4 April 2004 andached asylum the next day. The
claim for asylum was refused and the petitiongfseal was dismissed on 26 August
2004. He was declared rights of appeal exhaustddd»ecember 2004. The
petitioner did not leave the United Kingdom and agmed illegally.

[4] On 31 March 2008 at Warwick Crown Court theifp@ter was convicted of using
a false instrument and sentenced to 12 months smpment with a recommendation
for deportation. On the petitioner's account tlas# instrument” was a false passport
bought by him for £150 [Production No 6/1]. | wadtby his counsel that the
purpose was to enable the petitioner to obtain eympént - something he was not
permitted to do. On 25 June 2008 a notice of imertb deport was served on the
petitioner. The petitioner appealed against defiortan the ground that his life
would be in danger if deported to DRC. His appeas allowed on 24 November
2008. The Home Office applied to the High Courtrriew. The review was granted
on 28 May 2009 and the reconsideration hearingssheduled for 21 January 2010.
[5] In the meantime the petitioner had been takém immigration detention. He was
released from detention on 30 October 2008 whaeappeal was pending subject to
residency, electronic monitoring and reporting gbads. On 22 July 2009 he boxed
up his electronic tag and refused to have it teditOn three occasions, namely

22 July 2009, 14 December 2009 and 19 January @@lpetitioner was reminded



that his release from detention was subject to itiond and an attempt would be
made to re-install the tag. He refused to comphhwach of the three attempts to re-
install his equipment.

[6] The reconsideration hearing on 21 January Z6wAd that the petitioner's life
would not be in danger if he were deported andsedithe petitioner's appeal against
deportation. On 21 January 2010 the petitionernatetained for failure to comply
with the conditions of his release. He was recomkedeing rights of appeal
exhausted on 26 February 2010.

[7] On or shortly after 21 January 2010 the petiids representatives on his behalf
requested his return to DRC as soon as possibé&eHbme Office sent a letter to the
petitioner advising him to comply fully with the EEmgency Travel Documentation
[ETD] interview and offering him the benefits oktlracilitated Return Scheme
[FRS]. On 27 February 2010 the petitioner appl@diRS. Approval was given on
2 March 2010. The petitioner had his ETD interveavd his ETD application was
forwarded to the Removals Group Documentation (R@EDU] on 15 March 2010.
A deportation order was signed on 19 March 2010s&anded on the petitioner the
same day.

[8] At about the end of January 2010 a Rule 35 newas made under the Detention
Centre Rules 2001 reporting the petitioner's clkarhave been tortured in DRC. By
reply dated 2 February it was explained to thetipeer that his torture claim had
been considered with his asylum claim and dismissed that the torture claim had
been considered again with his appeal against tjmor and dismissed.

[9] The petitioner was transferred to Dungavel I&%@ instructed new
representatives. By letter dated 4 May 2010 theige¢r claimed that his life would

be in danger if he were deported. The letter weetéxd as an application to revoke the



deportation order dated 19 March 2010 under theigmation Act 1971 s 5 (1), as a

Rule 353 "fresh claim™ application under the Imraiipn Rules (HC 353 as

amended) and as an Article 8 ECHR claim [Produdiort/1]. By letter dated

14 September 2010 the Border Agency rejected thieoper's application.

[10] Meanwhile, following his transfer to DungauBIC the petitioner lodged a bail

application and then withdrew it. He lodged a farthail application on 2 June 2010

which was refused on 3 June 2010. In refusingthailmmigration Judge recorded:
"l considered the position for continued detentimibe reasonable. There had to
be some factor in this particular case which in@iddahat there was a materially
greater risk of absconding than the risk inhererthe normal cases. |
considered that there are such features... it stéom@e that this is an applicant
who would simply abscond if afforded the opportynd do so... Bail is refused
in hoc statu."

The petitioner has not made a further applicatamrbail.

[11] The obstacle to deportation has been the uladey of identity papers for the

petitioner that would permit him to obtain a tradecument from the DRC

authorities. According to counsel for the petitiottee DRC authorities will accept

only four kinds of identification, namely (i) a pieus passport, (ii) a birth certificate,

(i) a voter's registration/ identity card, (iv)daiving licence.

[12] On 30 March 2010, at a time when the petitramas still apparently willing to

return to DRC, an ETD application was sent to tk&DR). The application was

returned to the Criminal Casework Directorate [C®@Xh the explanation that the

ETD application could not be forwarded to the DR@Hassy without supporting

documentation. The photos were also of poor qudlitye petitioner was asked to

submit any documentary evidence of identity ingossession; he was asked to



contact his Embassy directly to request a copyiobinth certificate; he was asked to
contact friends and relatives in DRC who might bke &o forward identity documents
or to apply for them on the petitioner's behali] &ie was asked to provide details of
friends and relatives in DRC whom the Border Agecayld contact via the Country
Targeting Unit [CTU] to help support the petitioisespplication for a travel
document.

[13] The petitioner failed to respond to the intita of 30 March 2010. Little seems
to have been done by way of taking proactive step®cument the pursuer's identity
pending resolution of the petitioner's "fresh claand revocation applications in the
period 4 May to 14 September 2010. Shortly afterapplications were resolved CTU
confirmed that the petitioner had been listed earalidate for future documentation
exercises at the DRC Embassy. On 16 November 204@her invitation to assist
with gathering documentation of his own identitysw&ent to petitioner. As at the date
of the four-week Detention Review dated 7 Janu@iylzhe had failed to respond. By
that date the petitioner had initiated the inspaoteedings for Judicial Review which
are premised on the proposition that there is abstec prospect of the petitioner
acquiring a travel document for re-admission to DRC

[14] On 13 December 2010 the petitioner informesl @CD team that he no longer
wished to remain in detention and that he wisheduktoeleased so that he could
continue his life in the United Kingdom. On 23 Dex®er 2010 the petitioner
informed staff at Dungavel IRC that he did not wishreturn to DRC. On 5 January
2011 the petitioner was withdrawn from the FRS sahe

[15] I gather that a complicating factor has bdendttitude of the DRC Embassy. It
seems that in March 2010 the DRC Embassy withdneveérvice previously

provided of interviewing candidates for re-admissio DRC who have no supporting



evidence of identity. The service was apparentigrided to facilitate the granting of
travel documents. On 21 June 2010 the petitiosass was first added to the CCD
CTU list "for if and when the officials agree t@dtconducting interviews." His
inclusion was confirmed some time after 14 Septerdb&0. As at the date of the
four-week Detention Review of 7 January 2011 thvess still no DRC Embassy
interview scheme in progress.
[16] The Detention Review of 7 January 2011 disetohat the Border Agency has in
view further measures to be undertaken as soonssshype to facilitate the obtaining
of a travel document for the petitioner to perniih Ito be re-admitted to DRC: a
landing card check on the petitioner's British Aag® flight from Angola on 4 April
2004 is planned; and a further interview of thetjeter by an Immigration Officer is
planned to obtain details of fellow national comgaa the United Kingdom,
presumably with a view to confirming the petitiosadentity. It has been pointed out
to the petitioner that his continued failure toamerate with the ETD process is a
factor in the decision to maintain detention. Thetddtion Review expresses the
view, | assume on the basis of past experiencerolias cases, that cooperation from
the petitioner is now more likely.
Statutory framework and case law
[17] The warrant for the petitioner's detentiosasd to be a decision to detain made
by the Secretary of State in terms of the Immigratct 1971 as amended, sch 3, 2
(3):

"Where a deportation order is in force against pengon, he may be detained

under the authority of the Secretary of State pamndis removal or departure

from the United Kingdom (and if already detainedvibyue of sub-paragraph



(1) or (2) above when the order is made, shallinaetto be detained unless he

is released on bail @dhe Secretary of State directs otherwise)."
In accordance, | am told, with standard practieeBbrder Agency reviews the
petitioner's detention at 28 day intervals. Thédagiew apparently took place on
7 January 2011 when authority to detain was renduarea further 28-day period.
[18] The European Convention of Human Rights, Aetts, provides:

"1. Everyone has the right to liberty and secusitperson.
No one shall be deprived of his liberty save inftiiwing cases and

in accordance with a procedure prescribed by law:

[.]

(f) the lawful arrest or detention of a person tevent his effecting an
unauthorised entry into the country or of a peragainst whom action
is being taken with a view to deportation or exitiad."
[19] Parties were in substantial agreement asdadlevant case law, namely that the
Hardial Sngh principles, as articulated by Dyson LJRt{l), applied R v Governor,
Durham Prison, ex pSingh sub nom R v Secretary of State for the Home Department,
ex pSingh [1984] 1WLR 704 at 706, Woolf R (on the application of I) v Secretary
of Sate for the Home Department [2002] EWCA Civ 888 at § 4fer Dyson LJ;AAS
v Secretary of Sate for the Home Department 2010 SC 383 at 387-388, § 14, Opinion
of the Courtper Lord Osborne].
[20] In R (1) at § 46 Dyson LJ said:
"There is no dispute as to the principles thatttalbe applied in the present
case. They were stated by Woolf ReHardial Sngh [1984] 1 WLR 704,

706D in the passage quoted by Simon Brown LJ agoaph 9 above. This



statement was approved by Lord Browne-Wilkinsofan Te Lamv Tai A
Chau Detention Centre [1997] AC 97, 111A-D in the passage quoted by
Simon Brown LJ at paragraph 12 above. In my judgmdnRobb correctly
submitted that the following four principles emerge

) the Secretary of State must intend to deport theopeand can
only use the power to detain for that purpose;

i) the deportee may only be detained for a periodishat
reasonable in all the circumstances;

i) if, before the expiry of the reasonable periothetomes
apparent that the Secretary of State will not e tbeffect
deportation within that reasonable period, he shoolk seek to
exercise the power of detention;

iv) the Secretary of State should act with the readerdiligence
and expedition to effect removal.”

[21] Beyond that parties diverged. Counsel forghationer cited paragraph 14 of
AAS [supra] which ends with the following quotation froR(l) [supra] at 8 51per
Dyson LJ:
"But in my judgment, the mere fact (without moreatta detained person
refuses the offer of voluntary repatriation canmatke reasonable a period of

detention which would otherwise be unreasonable."

Counsel for the respondent cited in addition paplgrl5 ofAAS[supra] from which
it appears that there was a three-way spR (h) as to the weight to be attached to the
refusal to accept voluntary repatriation, otherwsaf-induced detention”; and from

which it also appears that the majority of a défety constituted Court of Appeal in



R (on the application of A) v Secretary of State for the Home Department [2007]

EWCA Civ 804 took the view that "where there issk of absconding and a refusal
to accept voluntary repatriation, those are boonktvery important factors, and
likely often to be decisive factors, in determinihg reasonableness of a person's
detention” [at § 54er Toulson LJ, at § 6per Longmore LJ]. Keene LJ, in a minority
on this question, thought that refusal to remoudataot be "a trump card” but that it
was a relevant factor in the circumstances of #se ¢88 79, 82]. Counsel for the
respondent explained thatAMS[supra at § 19] the Extra Division was prepared to
give weight to the detainee's vacillating attittsdehe option that was open to him of
voluntary repatriation. Counsel also referredid Petitioner [2010] CSOH 8 at 88§
66-72 where Temporary Judge Reid held that "selfived" detention was or could
be a weighty consideration; that it may be opetiéoCourt to infer from a refusal of
an offer of voluntary repatriation that a detaimgk abscond if released; and that the
risk of absconding and the danger of re-offendirey"abviously" relevant
considerations in determining whether continuee@kgdn pending removal is lawful.
Counsel citedAM Petitioner [2010] CSOH 111 at 88 66-76 where Lord Bannatyne
commended the analysiskM Petitioner and reached the view that he could have
regard to self-induced detention as a factor ofl&amental importance. (According to
counsel a reclaiming motion has been marked.)

[22] As to the nature of the Court's task, coufsethe petitioner submitted that it
was for the Court to decide for itself whether de¢ention is proportionate and
compliant with Article 5 (1) (f) ECHRR (A) v Secretary of Sate for the Home
Department [2007] EWCA Civ 804 at 88 69-7j5er Keene LJ.] Counsel for the
respondent accepted, for the purpose of the présaming, that whether or not the

petitioner's Article 5 ECHR rights are infringedaisblack-and-white" question of



law; and that the function of the Court is to decide matter for itself. Counsel cited
KM Petitioner [2010] CSOH 8 at § 52.

[23] Counsel for the petitioner further submittetlar reference t8K (Zimbabwe) v
Secretary of State for the Home Department [2008] EWCA Civ 1204 at § 3per

Laws LJ that it was for the respondent to demotestiaat theHardial Sngh

principles are being complied with. (Counsel expdal thatSK (Zimbabwe) was

under appeal, but on a different point.) Counsettie respondent accepted that the
onus is on the respondent.

[24] Counsel for the petitioner confirmed that foe purposes of this interim
application there were no issues about (1) thgethice of the respondent in
attempting to effect removal, (2) the conditionsletention and (3) the effect on the
petitioner of continued detention.

Prima facie case and balance of convenience

[25] Counsel were agreed that the issues at ttesim stage were (1) whether the
petitioner has @rima facie case and (2) whether the balance of convenieaséni
favour of liberatiorad interim.

[26] Counsel for the petitioner submitted that éhisraprima facie case for liberation
on the basis that the petitioner is not deportabtbe foreseeable future for the reason
that he cannot be provided with the documentatiabwould permit his return to
DRC. Counsel for the respondent submitted thaetleenoprima facie case: there is
no issue aboutlardial Sngh principles (a) and (d); and at this time the reslson

can satisfy principles (c) and (d).

[27] Counsel for the petitioner submitted that ple¢itioner could be released with a
tagging (electronic monitoring) condition and residy and reporting conditions.

Although the petitioner had previously removedthty he did not abscond. Counsel



for the respondent submitted that the balance m¥&aience favours continued
detention: there is a relatively early First Hegrian 9 March 2011; and there is a
clear risk that if the petitioner is released befttren he will abscond and disappear
effectively determining the application.

Decision

[28] | have to make a decision so as to regulatesttuationad interim. The reason

that the petitioner is in detention is that in ghdgement of the Border Agency it will
be possible to effect deportation within a reastsnpbriod and that, with the threat of
deportation hanging over him, the petitioner ikigh risk of attempting to evade
immigration controls, of absconding and of commdtfurther offences if he is not
detained.

[29] Assuming without deciding that the proper aggwh for the Court, even at the
interim stage, is to decide for itself whether deeision to continue detention is
correct and whether detention at this time athdhterimis proportionate, | have
reached the conclusion that the decision is coaedtthat detention is proportionate.

| am not persuaded that the petitioner hpama facie case and | take the view that
the balance of convenience favours the continuatfatetention.

[30] The power to detain in terms of ImmigrationtA®71 as amended, sch 3, 2 (3) is
conferred where a deportation order is in forcee @atention order in this case has
been in force since 19 March 20i1€ for less than a year. The deportation order was
made in circumstances where the petitioner's reptasves had requested his return
to DRC as soon as possible and where he had appti€RS and was apparently
willing to comply with the ETD procedure. There wasarked change of attitude
after the petitioner's transfer to Dungavel IRC whe instructed new representatives.

Between 4 May and 14 September 2010 the Border @&gead under consideration



the petitioner's "fresh claim” for asylum etc amsl &pplication to revoke the detention
order. The applications were refused.

[31] The petitioner has since made it clear thawvishes to be released from
detention to continue his life in the United Kinga@nd that he does not wish to
return to DRC. In all the circumstances detent@mddte cannot be said to have been
disproportionate; and continued detention - as sp@do release on conditions -
cannot be said to be a disproportionate measukedaa of course there is a realistic
prospect of resolution in the foreseeable future.

[32] The Detention Review dated 7 January 2011lekss that the Border Agency
has in view further measures to be undertaken@s &® possible to facilitate the
obtaining of a travel document for the petitior@permit him to be re-admitted to
DRC: a landing card check is planned; and a fuititerview of the petitioner by an
Immigration Officer is planned. It has been pointed to the petitioner that his
continued failure to co-operate with the ETD pracissa factor in the decision to
maintain detention. The latest Detention Reviewresges the view, | assume on the
basis of past experience of similar cases, thgd@aion from the petitioner is now
more likely.

[33] Counsel for the petitioner submitted that essabout self-induced detention, the
risk of absconding and the risk of re-offending &&ed herrings": the only question
was whether the petitioner's removal would takeelaithin a reasonable period.
Without documents there was no prospect whatsoewgansel said, of the petitioner
going to DRC and, accordingliardial Sngh principle number three was breached.
[34] | agree that the important question is whetherpetitioner's removal will take
place within a period that is reasonable. On themand, so long as there is a

realistic prospect of obtaining documents, whatstitutes a reasonable period in



detention is to be assessed having regard to, amtbegthings, the factors described
by counsel as "red herrings". In this connectiattdch substantial weight to the fact
that the petitioner's attitude has vacillated dal he has apparently failed to
cooperate in obtaining and producing documentaifdns own identity. To that
extent his detention is self-induced.

[35] From his past conduct and his current attitundéuding his now stated objections
to being removed it is a reasonable inference thagleasedad interim, the petitioner
will probably not cooperate with the conditionshid release and will probably
abscond and disappear. It is not unreasonablesfmestithat he will again attempt to
obtain false papers and generally attempt to eiradegration controls. These are
also factors of substantial weight in arguing fontinued detention.

[36] On the information made available to me, tfthat the prospect of obtaining a
travel document for the petitioner in the foreséedlture is not merely fanciful. To
applyHardial Sngh principle number three in terms, it simply cannetdaid that it is
now "apparent that the Secretary of State willb@able to effect deportation within
a period that is reasonable in all the circumstsrice

[37] Bearing in mind also that the First Hearingét down for 9 March 2011, a mere

five weeks away, | have decided to refuse theipagt's motion.



