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[1] This Petition is for review of decisions to det the petitioner pending
deportation. The petition was lodged on 15 Decer@bé0. A first hearing has been
fixed for 9 March 2011. The petition called in Coan 19 January 2011 on the
petitioner's motion to grant interim liberationfmammigration detention. The motion
was opposed by the Advocate General on behalfeo§ttretary of State. No answers
have yet been lodged. Having heard parties' sumnssnd madavizandum | have

formed the opinion that the petitioner's motionwddde refused.



[2] The motion for interim liberation in this casas heard at the same time as the
motion for interim liberation in the case WK Petitioner with Court reference
number P1369/10. | was asked by counsel to treasubmissions on the law as being

applicable to both cases.

Background

[3] The petitioner is an illegal immigrant, saidde detained at Dungavel
Immigration Removal Centre [Dungavel IRC] and awmgitdeportation. (There may
be question as to whether the petitioner remaitisinvihe jurisdiction - see below.)

In the paragraphs that follow | set out a summéanhe facts | have gathered from the
petition, the productions for both parties and sisisrans by counsel.

[4] The petitioner claims to be a national of thenibcratic Republic of Congo [DRC]
with a date of birth of 29 April 1984. The petitementered the United Kingdom
illegally, "using verbal deception” according t@ tBorder Agency documentation
produced. (Petitioner's counsel stated that heestron a false passport.) The
petitioner claims to have arrived on 17 July 2086é.applied for asylum the next day.
The claim for asylum was refused and the petitigregspeal was dismissed on 27
September 2006. On 17 October 2006 the petitioappication for review to the
High Court, England & Wales, was refused. He wadated "rights of appeal
exhausted" on 6 November 2006. The petitioner lesh Ibeleased on temporary
admission on 18 July. Following the dismissal af dpppeal, from 16 November 2006
onwards, he failed to comply with his reporting dition. The petitioner did not leave
the United Kingdom and remained illegally.

[5] On 25 January 2007 and 7 December 2008 thaqetr was arrested in relation

to charges of fraud and embezzlement. On 18 FepAM49 at Manchester



Crown Court the petitioner was convicted of usirfglae instrument and fraud and in
due course sentenced to 9 months imprisonmentanétommendation for
deportation. On 2 April 2009 a notice of intenttondeport was served on the
petitioner. On 22 April 2009 at the end of his odlsal sentence the petitioner was
detained by the Border Agency under immigration @@\pending the making of a
deportation order.

[6] On 14 November 2008 subsequent to his firgsarbut before his trial the
petitioner submitted further representations farstderation as a "fresh claim" for
asylum. The fresh claim application was refused birebruary 2009.

[7] On 6 April 2009 just after the notice of inteant to deport was served and while
the petitioner was still in prison the petitionabmitted second further
representations for consideration as a "fresh ¢lémasylum. This fresh claim
application was refused on 6 November 2009. Alsé dlovember 2009 a
deportation order was made and served on thegrediti Since 6 November 2009 the
petitioner has been detained under the ImmigraAcirii991 Sched 3 pending
removal or departure.

[8] On 13 November 2009 the petitioner appealednag#he decision of 6
November. The appeal was listed for hearing onatiidry 2010. The appeal hearing
listed for 12 January and subsequent hearingsllfste29 January and 19 February
2010 were all adjourned. The hearing took placé dtarch 2010. Judgement was
reserved. On 18 March the appeal was dismisse@5wiarch 2010 the petitioner
applied for leave to appeal. His application wdased on 21 May 2010. The
petitioner was declared "rights of appeal exhausted3 June 2010.

[9] On 8 January 2010, while his appeal was pendhegpetitioner displayed

threatening behaviour at Dungavel IRC and refuseattept his monthly progress



report. He apparently told officers that if he wea#led again to receive service of his
report "there would be trouble”.

[10] In the meantime the petitioner made a numibéad applications. The
productions show that applications have been rdfbgdmmigration Judges on the
following dates, namely 15 June 2009, 18 June 2089uly 2009, 28 August 2009, 7
September 2009, 30 October 2009, 1 December 200$® 2010 and 2 August
2010. It seems possible that there have been afiptications, also refused or
withdrawn. The recurring theme of the bail refusalhat the petitioner is at risk of
absconding.

[11] The obstacle to deportation has been the uladwigy of identity papers for the
petitioner that would permit him to obtain an Enesrgy Travel Document [EDT]
from the DRC authorities. According to counseltfoe petitioner the DRC authorities
will currently accept only four kinds of identifitan, namely (i) a previous passport,
(i) a birth certificate, (iii) a voter's registran/ identity card, (iv) a driving licence.
[12] | gather from counsel for the petitioner thatomplicating factor has been the
attitude of the DRC Embassy. It seems that in abtarch-April 2010 the DRC
Embassy withdrew the service previously providedtdrviewing candidates for re-
admission to DRC who have no or poor supportingeawe of identity. The service
was apparently intended to facilitate the granohggavel documents. As at the date
of the last 28 day Detention Review, 23 Decembda02éhe DRC Embassy interview
scheme had apparently still not been reinstated.

[13] According to the last 28 Day Detention RevigMd of Process at page 5 of 6]
the Border Agency Criminal Casework Directorate [[J@ssessment is that the
petitioner arrived in the United Kingdom at the a§&2 and "should therefore have

sufficient documents in his own country to sup@ortETD application should he



choose to try and obtain this." This seems to beb#sis on which the Border Agency
has been proceeding since the DRC authorities deadacilitate poorly documented
applications for ETDs.
[14] On the other hand a fax copy affidavit lodgedupport of the petition and
bearing to have been given by the petitioner'ssfadim 12 November 2010 [6/4 of
Process, see below] states:
"C was born in Kinshasa. His birth was never reged, therefore does not
have a birth certificate. Because of his age heldvoat have been able to get
identification papers and | understand he cambeddJnited Kingdom using a
false passport therefore, does not have a validj@lese passport.”
The petitioner's own affidavit states that he hagamily in DRC and that he cannot
get any form of identification "from detention”. ld&ates that his birth was never
registered and that he did not have an identificatiard because of his age.
[15] In 2009 the petitioner apparently offered saeumentation to the Border
Agency and his solicitors provided translations wheguested to do so but the
implication is that the documentation was not ratévor the purposes of establishing
the petitioner's identity for the EDT process.dpaars that the petitioner has been
unwilling or unable to cooperate in the productadmelevant documentation. The
Border Agency view is apparently that he has beemilling.
[16] Going back to the early part of the petitideeched 3 detention, on 24 July
2009 an application was made on the petitionetialbeapparently to the Embassy of
DRC, for an EDT to permit the petitioner's re-adsiaa to DRC. On 11 September
2009 the Border Agency Return Group Documentatiait [RGDU] contacted the
DRC authorities for an update regarding the outSstenEDT application. On

28 October 2009 RGDU contacted the DRC authoritiean update regarding the



outstanding EDT application. On 19 April 2010, ampély consequent on
information received from the DRC authorities, RGBdlvised that the DRC
authorities had stopped issuing ETDs without sugipgpdocumentation.

[17] Also on 19 April 2010 the CCD contacted théitgener's solicitors seeking
further documentation for an ETD application. Athar ETD interview was arranged
for the petitioner at Campsfield House, Oxfordshire 18 May 2010. At the
interview the petitioner provided additional infatton and completed DRC passport
application forms. (This was apparently the thindet the petitioner had completed
passport application forms.) The petitioner staked he was willing to attend for
interview at the DRC Embassy if this would help ¢tase. This was at a time when
the Embassy interview scheme had been suspended.

[18] On 6 June 2010 CCD contacted Glasgow Enforcetdait to request assistance
in obtaining evidence from the petitioner to supas ETD application. On 10 June
2010 Glasgow Enforcement Unit was asked to arrangsit to the petitioner to seek
supporting evidence. On 30 June 2010 Glasgow Eafoeat Unit informed CCD that
they did not have the resources to send officeButagavel IRC to request the
petitioner's cooperation. Also on 30 June CCD adatter to the petitioner asking
him to cooperate; and on 7 July CCD spoke withpibttioner's solicitor and
requested that he ask his client to cooperate.

[19] In the meantime CCD, on 24 June 2010, reqddsie petitioner's father's file
from the Case Resolution Directorate [CRD], Livashd he petitioner's father is

M L. He lives in Birmingham. He was granted refugésgus in the United Kingdom
on 14 February 2003. The petitioner is estrangeah fnis father.

[20] Examination of the father's file revealed aldi@ess which was entered on the

Case ldentification Database [CID]. The fathetss dilso contained the father's birth



certificate. As | understand it the father's buértificate showed the father's name to
be the same as that declared by the petitionéripetitioner's "bio-data”. On

6 October 2010 a further ETD application was sutedito the DRC Embassy
supported by his father's birth certificate. On@/Bimber 2010 the DRC Embassy
advised RGDU that the father's birth certificateswaat sufficient evidence for issuing
an ETD.

[21] On 4 December 2010 CCD consulted with the @guhargeting Unit [CTU]

who agreed to take the petitioner's file and exantito obtain information for a
further ETD application.

[22] On 23 December CCD consulted with the Bordgercy Section 35 prosecution
team. | infer that the team manages prosecutiodsrithe Asylum and Immigration
(Treatment of Claimants, etc) Act 2004 s 35 (falwithout reasonable excuse to
comply with a requirement to take action to enableavel document to be obtained
etc). It appears that the Border Agency is not oisgadl to undertake section 35
prosecutions in Scotland.

[23] The CCD 28 Day Detention Review dated 23 Ddoen2010 lists among the
concluding action points: "Contact DEPMDdtainee Escorting and Population
Management Unit] and make arrangements to transpth petitioner] to within CCD
Leeds catchment area.” It was also proposed tofteisdn assertive Section 35
interview to be undertaken with a view to prosemuiti

[24] The petitioner was first offered the benefitlee Facilitated Return Scheme
[FRS] in May 2010 and has consistently rejecte@@D's current23 December

2010] action points include continuing to offer FRSthe petitioner.



Statutory framework and case law
[25] The warrant for the petitioner's detentiosasd to be a decision to detain made
by the Secretary of State in terms of the Immigratct 1971 as amended, sched 3, 2
(3):
"Where a deportation order is in force against pengon, he may be detained
under the authority of the Secretary of State pemtis removal or departure
from the United Kingdom (and if already detainedviryue of sub-paragraph
(1) or (2) above when the order is made, shallinaetto be detained unless
he is released on bail tre Secretary of State directs otherwise)."”
In accordance, | am told, with standard practieeBbrder Agency reviews the
petitioner's detention at 28 day intervals. Thédagiew apparently took place on
23 December 2010 which led to authority being reett maintain detention for a
further 28 days on 30 December 2010.
[26] The European Convention of Human Rights, Aette, provides:
"1. Everyone has the right to liberty and secuitperson.
No one shall be deprived of his liberty save inftllowing cases and in

accordance with a procedure prescribed by law:

[.]

(f) the lawful arrest or detention of a person tevent his effecting an
unauthorized entry into the country or of a peragainst whom action
is being taken with a view to deportation or exitiad."
[27] Parties were in substantial agreement asdodlevant case law, namely that the
Hardial Sngh principles, as articulated by Dyson LJR{l), applied R v Governor,

Durham Prison, ex pSingh sub nom R v Secretary of State for the Home Department,



ex pSngh [1984] 1WLR 704 at 706, Woolf R (on the application of I) v Secretary

of State for the Home Department [2002] EWCA Civ 888 at § 4fer Dyson LJ;AAS

v Secretary of Sate for the Home Department 2010 SC 383 at 387-388, § 14, Opinion

of the Courtper Lord Osborne].

[28] InR(I) at 8 46 Dyson LJ said:
"There is no dispute as to the principles thatttalbe applied in the present
case. They were stated by Woolf RaHardial Sngh [1984] 1 WLR 704,
706D in the passage quoted by Simon Brown LJ agvaph 9 above. This
statement was approved by Lord Browne-Wilkinsoiian Te Lamv Tai A
Chau Detention Centre [1997] AC 97, 111A-D in the passage quoted by
Simon Brown LJ at paragraph 12 above. In my judgmédnRobb correctly
submitted that the following four principles emerge
() the Secretary of State must intend to dep@térson and can only use the
power to detain for that purpose;
(if) the deportee may only be detained for a petitd is reasonable in all the
circumstances;
(iii) if, before the expiry of the reasonable pekit becomes apparent that the
Secretary of State will not be able to effect dégtayn within that reasonable
period, he should not seek to exercise the powdetantion;
(iv) the Secretary of State should act with thesos@able diligence and
expedition to effect removal."

[29] Beyond that parties diverged. Counsel forghationer cited paragraph 14 of

AAS [supra] which ends with the following quotation froR(l) [supra] at § 51per

Dyson LJ:



"But in my judgment, the mere fact (without moreatta detained person
refuses the offer of voluntary repatriation canmatke reasonable a period of
detention which would otherwise be unreasonable."
Counsel for the respondent cited in addition paplgrl5 ofAAS[supra] from which
it appears that there was a three-way spR (h) as to the weight to be attached to the
refusal to accept voluntary repatriation, otherwsaf-induced detention”; and from
which it also appears that the majority of a défety constituted Court of Appeal in
R (on the application of A) v Secretary of State for the Home Department [2007]
EWCA Civ 804 took the view that "where there issk of absconding and a refusal
to accept voluntary repatriation, those are bownoktvery important factors, and
likely often to be decisive factors, in determinihg reasonableness of a person's
detention" [at § 54er Toulson LJ, at § 6per Longmore LJ]. Keene LJ, in a minority
on this question, thought that refusal to remouddataot be "a trump card” but that it
was a relevant factor in the circumstances of #se ¢88§ 79, 82].
[30] Counsel for the respondent explained tha&AS[supra at 8 19] the Extra
Division was prepared to give weight to the detais@acillating attitude to the
option that was open to him of voluntary repataatiCounsel also referred kv
Petitioner [2010] CSOH 8 at 88 66-72 where Temporary Judgd Reid that "self-
induced detention” was or could be a weighty caarsition; that it may be open to the
Court to infer from a refusal of an offer of volany repatriation that a detainee will
abscond if released; and that the risk of abscagnalm the danger of re-offending are
"obviously" relevant considerations in determinwigether continued detention
pending removal is lawful. Counsel citd¥ Petitioner [2010] CSOH 111 at 88 66-

76 where Lord Bannatyne commended the analys{dirPetitioner and reached the



view that he could have regard to self-inducedmteir as a factor of fundamental
importance. (According to counsel a reclaiming mothas been marked.)

[31] As to the nature of the Court's task, coufsethe petitioner submitted that it
was for the Court to decide for itself whether deg¢ention is proportionate and
compliant with Article 5 (1) (f) ECHRR (A) v Secretary of Sate for the Home
Department [2007] EWCA Civ 804 at 88 69-7j5er Keene LJ.] Counsel for the
respondent accepted, for the purpose of the présaming, that whether or not the
petitioner's Article 5 ECHR rights are infringedaisblack-and-white" question of
law; and that the function of the Court is to decide matter for itself. Counsel cited
KM Petitioner [2010] CSOH 8 at § 52.

[32] Counsel for the petitioner further submittetlar reference t8K (Zimbabwe) v
Secretary of State for the Home Department [2008] EWCA Civ 1204 at § 3per

Laws LJ that it was for the respondent to demotestraat theHardial Sngh

principles are being complied with. (Counsel expdal thatSK (Zimbabwe) was

under appeal, but on a different point.) Counsettie respondent accepted that the
onus is on the respondent.

[33] Counsel for the petitioner confirmed that foe purposes of this interim
application there are no issues about (1) theahlig of the respondent in attempting
to effect removal, (2) the conditions of detentsord (3) the effect on the petitioner of

continued detention.



Prima facie case and balance of convenience

[34] Counsel were agreed that the issues at ttesiin stage were (1) whether the
petitioner has @rima facie case and (2) whether the balance of convenieaséni
favour of liberatiorad interim.

[35] Counsel for the petitioner submitted that éhisraprima facie case for liberation
on the basis that the petitioner is not deportabtbe foreseeable future for the reason
that he cannot be provided with the documentatiabhwould permit his return to
DRC. The interview by the Immigration Officer wastigoing to happen. Two years'
detention was long enough on any view. If beindetention were supposed to be an
incentive to produce documentation the petitiorset had two year's of incentive and
had stated consistently that he did not have anymentation. This petitioner had a
broadly similar history to that of JMK [see parg@t® above]: there were weightier
negative factors in this case that were offsetigyionger period in detention. The
balance of convenience was in favour of releasen€ea submitted that the petitioner
could be released with a tagging (electronic maimty) condition and residency and
reporting conditions.

[36] Counsel for the respondent submitted thatetlenoprima facie case: there is no
issue abouHardial Sngh principles (a) and (d); and at this time the resleor can
satisfy principles (c) and (d). The petitionerskl@f co-operation coupled with the
risk of absconding was virtually conclusive agaimst. Counsel submitted that the
balance of convenience favours continued detentiaare is a relatively early First
Hearing, on 9 March 2011; and there is a clearthsakif the petitioner is released

before then he will abscond and disappear, effelstigetermining the application.

Decision



[37] I have to make a decision so as to regulaesttuationad interim. The reason
that the petitioner is in detention is that in ghdgement of the Border Agency, with
the threat of deportation hanging over him, thetipeer is at high risk of attempting
to evade immigration controls, of absconding andashmitting further offences if he
IS not detained.

[38] According to the latest information availaliéeme the Border Agency accepts
that removal is not imminent. On the other handBbeler Agency is continuing to
take steps to achieve removal; and the assessiniret Border Agency is that the
process of obtaining an EDT is taking longer thaulg otherwise be the case
because of the petitioner's failure to co-oper@teductions No 7/1, pages 3, 4 and 5
of 6, and 7/2]. Counsel for the petitioner has egply accepted for the purposes of
this interim application that there has been né& tzfadiligence on the part of the
Border Agency. On the information availalai@interim | accept the Border Agency's
belief that the petitioner can obtain or assisibtaining documentation of his
identity, in preference to the petitioner's accabat he cannot obtain such
documentation.

[39] Assuming without deciding that the proper aggwh for the Court, even at the
interim stage, is to make up its own mind whetherdecision to continue detention
is correct and whether detention at this pointrretandad interim is proportionate, |
have reached the conclusion that the decisionrrectoand that detention is
proportionate.

[40] While the period in detention has been suligtband while it is clear that
obtaining an EDT for the petitioner will not beaghtforward, | take the view that
the petitioner does not haverama facie case. Separately, | take the view that the

balance of convenience clearly favours the contionaf detention. The Border



Agency strongly asserts that the petitioner's failo co-operate is a material factor in
relation to the failure so far to obtain an EDTh&T matter could be better
documented and better explained than it is in #pepvork available to me which, |
recognise, was mostly prepared for internal use.)

[41] The power to detain in terms of ImmigrationtA®71 as amended, sched 3, 2 (3)
is conferred where a deportation order is in fofidee deportation order in this case
has been in force since 6 November 2089or one year and three months.
Technically that seems to be the relevant periotherbasis that the petition founds
on the implied limitations in the 1971 Act, schegara 2 (3).

[42] | do not disregard the fact that the petition@s in immigration detention before
that for a period of over six months. However fdamge part of his time in detention
the petitioner has been contesting deportation.petigoner has also consistently
refused the offer of FRS benefits. In these cirdamses, in my opinion, detention to
date cannot be said to have been disproportioaategcontinued detention - as
opposed to release on conditions - cannot be sdd & disproportionate measure
provided of course there is a realistic prospecesblution in the foreseeable future.
[43] The Detention Review dated 23 December 20%0loises that the Border
Agency has in view further measures to facilitéie abtaining of an EDT for the
petitioner to permit him to be re-admitted to DRC.

[44] Counsel for the petitioner submitted that essabout self-induced detention, the
risk of absconding and the risk of re-offending &véred herrings": the only question
was whether the petitioner's removal would takeelaithin a reasonable period.
Without documents there was no prospect whatsoewgansel said, of the petitioner

going to DRC and, accordingliardial Sngh principle number three was breached.



[45] | agree that the important question on thénauities cited to me is whether the
petitioner's removal will take place within a petithat is reasonable. On the other
hand, so long as there is a realistic prospecbt#ining documents, what constitutes
a reasonable period in detention is to be assdéssang regard to, among other
things, the factors described by counsel as "redngs". In this connection | attach
substantial weight to the fact that the petitiomas consistently failed to avail himself
of FRS and has consistently failed to cooperatgbiaining and producing
documentation of his own identity. To that exteistdetention is self-induced.

[46] From his past conduct and his current attitiidea reasonable inference that, if
releasedhd interim, the petitioner will probably not cooperate wikte tconditions of
his release and will probably abscond and disapjpeiarnot unreasonable to suspect
that he will again attempt to obtain false pap&is generally attempt to evade
immigration controls. These are also factors oksattial weight in arguing for
continued detention.

[47] On the information made available to me, bfihat the prospect of obtaining a
travel document for the petitioner in the foreséedlture is not merely fanciful.
Applying Hardial Sngh principle number three in terms, it simply cannetdaid that

it is now "apparent that the Secretary of Statémat be able to effect deportation
within a period that is reasonable in all the anstiances."

[48] Bearing in mind also that the First Hearing&t down for 9 March 2011, a mere

five weeks away, | have decided to refuse theipagt's motion.



