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Lord Justice Stanley Burnton:

Introduction

1.

On 19 December 2008 Davis J gave judgment on cléampgudicial review brought
by five lead claimants who alleged that they hadnbanlawfully detained by the
Home Secretary as a result of his application ofigoublished policy, introduced in
April 2006, for the detention of convicted foreigationals following the completion
of their prison sentences with a view to or for fheposes of their being deported.
The unpublished policy was inconsistent with theer8gary of State’s published
policy and was also alleged to be inconsistertt tie statutory provision relied upon
to justify the claimants’ detention, namely pargdra2 of Schedule 3 to the
Immigration Act 1971. The claimants whose claimgevbefore the judge sought,
among other relief, damages, including exemplampaiges, for their alleged false
imprisonment.

Between April 2006 and 9 September 2008, the poddispolicy of the Home
Secretary provided that a foreign national prisdiaer “FNP”) should continue to be
detained following completion of his sentence ofpimonment only when his
continued detention was justified. In other wortigre was a presumption of release
from detention. Before the judge it was admittedtby Home Secretary that the
Home Office had indeed applied an unpublished arttisalosed policy instead of his
published policy. There was an issue before thgguak to whether the policy in fact
operated by the Home Office was a blanket deterpiolicy, or whether it was a
presumptive policy that allowed such prisonersdadieased pending deportation (or
a decision as to their deportation) if their rekeagas justified. A new policy was
published on 9 September 2008. The judge found tti&tpolicy in fact operated
before that date was a presumptive rather thanaakét policy. He granted two
declarations:

(1) A declaration that paragraph 2 of Schedule 3 tolthmigration Act 1971
prohibits the Home Secretary from operating anyicgoin relation to the
detention of FNPs pursuant to that provision pegdireir deportation which
contains a presumption in favour of detention.

(2) A declaration that it was unlawful for the Home &tary to operate the policy
introduced in April 2006 in relation to the detemtiof FNPs pending their
deportation, in that it was not sufficiently publexi or accessible until its
publication on 9 September 2008.

Apart from those declarations, the judge dismigbedclaims for judicial review of
four of the claimants; the claim of the fifth claamt was adjourned. The claims for
damages for unlawful detention were also dismissed.

We have before us appeals against his order macEnsequence of his judgment by
two of the claimants whose claims he dismissed, elariVL (Congo) and KM
(Jamaica), and a cross-appeal by the Home Secreigainst the first of the
declarations he made. In addition, WL appeals agdine order of Collins J dated 17
July 2008 dismissing his claim for an order for analatory order directing his
discharge from detention.

This is the judgment of the Court, to which eacht®imembers has contributed, on
those appeals and the cross-appeal.



6. At the beginning of his judgment Davis J said ttheg claims raised matters which
were “in some respects unedifying and in other eetp disquieting”. We agree:
indeed, we consider that the judge’s words wemifthing an understatement. The
matters to which we refer reflect very badly on theme Office in the period in
guestion, during which there was at a high leviilare to have proper regard to, if
not a disregard of, the legal obligations of thep&&ment, and the failure does not
appear to have been attributable merely to ovetsigh

7. Before us, argument was divided between submissionissues that are generic to
the appeals and submissions on issues relatingdiwidual appellants. We shall
divide our judgment similarly.

8. References below to the detention of FNPs are,santgherwise indicated, to
detention after completion of any sentence of isgriment pending deportation or a
decision as to their deportation, in other wordslétention that is not authorised by
any such sentence. References to detention pemgipgrtation include detention
pending a decision on the part of the Secreta§State whether to make a deportation
order and also pending any appeal or applicatiofufticial review seeking to avoid
deportation.

A. GENERIC ISSUES
The legislative background

9. Sections 3(5) and 3(6) and section 5 of the ImntiigmaAct 1971 (as amended) are as
follows:

3.(5) A person who is not a British citizen isdie to
deportation from the United Kingdom if —

(@) the Secretary of State deems his deportatobet
conducive to the public good; or

(b) another person to whose family he belongs isas
been ordered to be deported.

(6) Without prejudice to the operation of sultgec (5)
above, a person who is not a [British citizen] sakdo be liable

to deportation from the United Kingdom if, after s
attained the age of seventeen, he is convictea afffence for
which he is punishable with imprisonment and on his
conviction is recommended for deportation by a tour
empowered by this Act to do so.

5.(1) Where a person is under section 3(5ppabove liable
to deportation, then subject to the following psiens of this
Act the Secretary of State may make a deportatiaiero
against him, that is to say an order requiring tonkeave and
prohibiting him from entering the United Kingdomnda a
deportation order against a person shall invalidate leave to
enter or remain in the United Kingdom given himdrefthe
order is made or while it is in force.



10. Further extended powers of detention are confelosedubsequent legislation; they
are not relevant for present purposes. Schedubé the 1971 Act is of central
importance to these appeals.

1. — (1) Where a deportation order is in force agaiany
person, the Secretary of State may give directifmrshis
removal to a country or territory specified in theections
being either—

(a) a country of which he is a national or citizen;

(b) a country or territory to which there is reagorbelieve
that he will be admitted.

2. (1) Where a recommendation for deportation mayle
court is in force in respect of any person, and gesson is not
detained in pursuance of the sentence or ordenytaurt, he
shall, unless the court by which the recommendasomade
otherwise directs, or a direction is given undedp-paragraph
(1A) below, be detained pending the making of aoda&pion
order in pursuance of the recommendation, unlesS#cretary

or State directs him to be released pending further
consideration of his case or he is released on bail

(1A) Where —

(@) a recommendation for deportation made by a
court on conviction of a person is in force in
respect of him; and

(b) he appeals against his conviction or agairat th
recommendation,

the powers that the court determining the appeal exarcise
include power to direct him to be released witheeiting aside
the recommendation.

(2) Where notice has been given to a pem@actcordance
with regulations under section 105 of the Natidgali
Immigration and Asylum Act 2002 (notice of decisianf a

decision to make a deportation order against hird,ree is not
detained in pursuance of the sentence or order arfuat, he
may be detained under the authority of the SecgraifiState
pending the making of the deportation order.

(3) Where a deportation order is in force aglaany person,
he may be detained under the authority of the $agref State
pending his removal or departure from the Unitedigdiom
(and if already detained by virtue of sub-paragréphor (2)
above when the order is made, shall continue taldiained
unless he is released on bail or the Secretarytait Slirects
otherwise).

11. The implied restrictions on the power to detain tfee purposes of deportation were
set out by Woolf J itdardial Singh[1984] 1 WLR 704, 706:



12.

Although the power which is given to the Secretairytate in

paragraph 2 to detain individuals is not subjecany express
limitation of time, | am quite satisfied that it subject to

limitations. First of all, it can only authorise tdation if the

individual is being detained in one case pendirgriaking of

a deportation order and, in the other case, perumgemoval.

It cannot be used for any other purpose. Seconitheagower is
given in order to enable the machinery of depatatio be

carried out, | regard the power of detention andpémpliedly

limited to a period which is reasonably necessamy that

purpose. The period which is reasonable will dependthe

circumstances of the particular case. What is nibthere is a
situation where it is apparent to the Secretargtate that he is
not going to be able to operate the machinery peaviin the
Act for removing persons who are intended to beodep

within a reasonable period, it seems to me thavauld be

wrong for the Secretary of State to seek to exerhis power
of detention.

In addition, | would regard it as implicit that tisecretary of
State should exercise all reasonable expeditioangure that
the steps are taken which will be necessary to renge
removal of the individual within a reasonable time.

This has ever since been regarded as the authgritstatement of the implied
limitations of the power to detain conferred bygmeaph 2, and it was accepted as
such before us.

Also relevant is Article 5 of the European Conventon Human Rights:.
Article 5: Right to Liberty and Security

1. Everyone has the right to liberty and secuatyperson.
No one shall be deprived of his liberty save in tbkowing
cases and in accordance with a procedure presdriokv:

(H the lawful arrest or detention of a persomptevent
his effecting an unauthorised entry into the countr
or of a person against whom action is being taken
with a view to deportation or extradition.

2. Everyone who is arrested shall be informexhptly, in a
language which he understands, of the reasonsdaritest and
of any charge against him.

4, Everyone who is deprived of his liberty biyeat or
detention shall be entitled to take proceedingswimch the
lawfulness of his detention shall be decided spgédgi a court
and his release ordered if the detention is notuaw

5. Everyone who has been the victim of arrestetention in
contravention of the provisions of this article IshHeave an
enforceable right to compensation.



Power is conferred by the 1971 Act for the granbaif. There is also, of course, the
right to apply to the courts for habeas corpus ar jidicial review by way of
challenge to decisions continuing detention.

13. The Detention Centre Rules 2001 (S.I. 2001 No. 2@8amended were made under
powers conferred by the Immigration and Asylum 2299. Rule 9 is as follows:

9. — (1) Every detained person will be provided, the
Secretary of State, with written reasons for hiexigon at the
time of his initial detention, and thereafter mdwyth

(2) The Secretary of State shall, within a reastabme
following any request to do so by a detained pergoovide
that person with an update on the progress of amgvant
matter relating to him.

(3) For the purposes of paragraph (2) “relevanttenatneans
any of the following—

(a) a claim for asylum;

(b) an application for, or for the variation ofale to enter
or remain in the United Kingdom;

(c) an application for British nationality;

(d) a claim for a right of admission into the Uditi€ingdom
under a provision of Community law;

(e) a claim for a right of residence in the Unitethgdom
under a provision of Community law;

() the proposed removal or deportation of the ideth
person from the United Kingdom;

(g) an application for bail under the Immigratiorcté or
under the Special Immigration Appeals Commissiort Ac
1997,

(h) an appeal against, or an application for judictview in
relation to, any decision taken in connection watimatter
referred to in paragraphs (a) to (g).

The published policies of the Home Office

14.  The relevant extracts are set out in Davis J’'s nuelgt, from which we take the
following.

15. Over the years the Government issued relevant WPateers. In “Fairer, Faster,
Firmer”, issued in 1998, Chapter 12 deals with wtgd@. In paragraph 12.3 of
Chapter 12 it was noted that:-

The Government has decided that, while there iseaumption
in favour of temporary admission or release, dé&iants
normally justified in the following circumstanceshere there
is a reasonable belief that the individual willl fao keep the
terms of temporary admission or temporary releasgally to



clarify a person’s identity and the basis of thelaims; or
where removal is imminent ...

In paragraph 12.10 it was stated:-

In addition to any consideration of bail througte tjudicial
process, the Immigration Service will continue gsriodic
administrative review of detention in each casadividuals
should only be detained where necessary.

Paragraph 12.11 stated:-

Detention should always be for the shortest posdibnhe, but
the Government is satisfied that there should belegal
maximum period of detention ...

In “Secure Borders Safe Haven” (2002) under thelinga“Detention Criteria” this
was said at paragraph 4.76:

4.76 Although the main focus of detention will be re@movals
there will continue to be a need to detain someleeat other
stages of the process. Our 1998 White Paper s¢hewariteria
by which Immigration Act powers of detention wereercised
and confirmed that the starting point in all caseas a
presumption in favour of granting temporary adnassior
release. The criteria were modified in March 2@00nclude
detention at Oakington Reception Centre if it appeéahat a
claimant’s asylum application could be decided Kkjyic The
modified criteria and the general presumption remaiplace

This was in substance repeated in the Operatiorferédment Manual which,
ostensibly at least, remained in effect for theiqubyr relevant to these appeals until
June 2008. The Operations Enforcement Manual viageneral application with
regard to immigration detention. It was a publiskhedument, available to the public
on the Internet. In the introductory section to [tlea 38, which related to detention
and temporary release, it was stated that the Y9918 Paper confirmed that “there
was a presumption in favour of temporary admissiomelease and that, whenever
possible we would use alternatives to detentiofihat was further confirmed by, for
example, paragraph 38.3:

1. There is a presumption in favour of temporaisnesion or
temporary release.

2. There must be strong grounds for believing thaterson
will not comply with conditions of temporary admiss or
temporary release for detention to be justified.

3. All reasonable alternatives to detention mstbnsidered
before detention is authorised.

4. Once detention has been authorised, it mustepe under
close review to ensure that it continues to befjadt

5. Each case must be considered on its indivicheits.



17.

18.

In paragraph 38.3 various relevant factors, for against detention, were set out. In
paragraph 38.6.3 a detailed exposition of the apble requirements for reasons for
detention was given. These reasons included, asharbiers, a risk of absconding;
removal from the UK being “imminent”; and releass being considered “conducive
to the public good”.

Paragraph 38.5.2 of the Operations Enforcement Blatealt expressly with FNPs:
38.5.2Authority to detain persons subject to deportatation

The decision as to whether a person subject to rtsmm
action should be detained under Immigration Act @wis
taken at senior caseworker level in CCD [the Crahin
Casework Directorate]. Where an offender, who hasen
recommended for deportation by a Court or who hasnb
sentenced to in excess of 12 months imprisonmgisernving a
period of imprisonment which is due to be complettdte
decision on whether he should be detained underigration
Act powers (on completion of his custodial sent¢rmending
deportation must be made at senior caseworker ievECD in
advance of the case being transferred to CCD.hdulsl be
noted that there is no concept of dual detentiodaportation
cases (see 38.11.3).

This was supplemented by paragraph 38.11.3:
Immigration detention in deportation cases

Paragraph 2 (1) of Schedule 3 to the 1971 Act amscéhe
detention of a person who has been court recommdefate
deportation in the period following the end of lEentence
pending the decision by the Secretary of State ldngb make
a deportation order. Paragraph 2 (2) of Scheduefi®es the
scope of the power to detain a person who has eenh b
recommended for deportation by a court but who Ibasn
served with a notice of intention to deport (an egable
decision) in accordance with section 105 of theidvatlity,
Immigration and Asylum Act 2002, pending the makirfga
deportation order.

On 19 June 2008 the Enforcement Instructions andadae 2008 came into effect,
superseding the Operations Enforcement Manual. Gbh&lance is also publicly
available on the Internet. Chapter 55 deals witlheB®on and Temporary Release
(and so corresponds to Chapter 38 of the formerdlipas Enforcement Manual).
Chapter 55 likewise starts with a reference to 1998 White Paper and the
presumption in favour of temporary admission oeask and with a statement that,
whenever possible, alternatives to detention wanéldised. That is reflected also in
paragraph 55.3. Paragraph 55.11.3 gives geneigdgte in respect of immigration
detention in deportation cases. Paragraph 55.Z4tichwrelates to temporary
admission, release on restrictions and tempordegse (bail) says this at the outset:-

55.20 Temporary admission, release on restrictions and
temporary release (bail)



Whilst a person who is served with a notice ofgdleentry,
notice of administrative removal, or is the subject
deportation action is liable to detention, suchesspn may, as
an alternative to detention, be granted tempordrgission or
release on restrictions. The policy is that detenis used
sparingly, and there is a presumption in favourgcdnting
temporary admission or release on restrictions. other
alternative to detention is the granting of baihieh is covered
separately in Chapter 57. The fundamental diffezdmetween
temporary admission/release on restrictions andibdinat the
former can be granted without the person concehaethg to
be detained, while the latter can only be grantedeoan
individual has been detained and has applied fib¥' ba

However, on 9 September 2008 Chapter 55 of the rEefeent and Instructions
Guidance was altered. It again recites the germobty presumption (that is, in
favour of temporary admission or release). ButcHpally with regard to FNPs
paragraph 55.1.2 is as follows:

55.1.2Criminal Casework Directorate Cases

Cases concerning foreign national prisoners — daditby the

Criminal Casework Directorate (CCD) — are subjeat &

different policy than the general policy set oubabin 55.1.1.
Due to the clear imperative to protect the pubiarf harm and
the particular risk of absconding in these casesptesumption
in favour of temporary admission or temporary re¢edoes not
apply where the deportation criteria are met. kdtéhe person
will normally be detained, provided detention isdacontinues
to be, lawful. The deportation criteria are:-

For non-EEA cases — a sentence of at least 12 sma@gh
either a single sentence or an aggregate of 2smng&nces
over the past five years; or a custodial sentefemyplength
for a serious drugs offence (see list below);

For EEA cases — a sentence of at least 24 months;
A recommendation from the sentencing court ...
This is expanded upon in the following pages. Tihisssaid, for example, that:-

Due to the clear imperative to protect the pubitf harm, the
presumption of temporary admission or release doespply
in cases where the deportation criteria are meC@D cases
concerning foreign national prisoners, becausehef Higher
likelihood of risk of absconding and harm to theblpu on
release, there is a presumption in favour of daierds long as
there still is a realistic prospect of removal witla reasonable
time scale ...

Caseworkers are then instructed to have regarpgecifseed matters which “might make
further detention unlawful”; and it is then saiéthsubstantial weight” should be given
to the risk of further offending or harm to the pabindicated by the subjects’

criminality. Where the offence which triggered deption is included on the list at
paragraph 55.3.1 (essentially serious crimes, dmetu violence, sexual offences and



drugs offences), it is said that the weight to e to the risk of further offending or
harm to the public is “particularly substantialaf@graph 55.3 states:

Public protection is a key consideration underpigniour
detention policy. Where an ex-foreign nationakpner meets
the criteria for consideration of deportation thegumption in
favour of temporary admission or temporary releask not
apply ... the public protection imperative means thate is a
presumption in favour of detention. However thissumption
will be displaced where legally the person cannotan no
longer be detained because detention would exdeegdriod
reasonably necessary for the purpose of removal. ...

In the case of serious criminal offences it is catied that “in practice” release is likely
to be appropriate “only in exceptional cases”; ampthen developed in paragraph 55.3
at considerable length. There is also a list ahes “where release from immigration
detention or at the end of custody would be unjikethese are mainly serious

offences.

20. Thus, at all events by September 2008, the puldigtodicy had changed. Until that
date, it had been a policy under which there waseaumption in favour of release.
After September 2008 in the cases relating to FN@alt with by the Criminal
Casework Directorate there was an express presomimi favour of detention.
Following Davis J's judgment, the policy was againanged so as to omit the
presumption in favour of detention and to subitupolicy in favour of release from
dentention.

An unpublished policy

21. The Appellants challenge the lawfulness of the pellished policy. The issue as to
its lawfulness is of a kind with which the courtse afamiliar. Whether the
presumption in favour of detention of FNPs is lavwdfepends on the true construction
and effect of the applicable legislation, includitige Human Rights Act 1998
incorporating the European Convention on Human Righf the new policy is
unlawful, that is the consequence of an unfortudegal error which would not
normally attract moral obloquy.

22. But, as the judge pointed out, that issue is nl#hgoor even principally, what these
cases are about. The Appellants say that from &6 an unpublished policy was
operated by officials on behalf of the Home Secyetthat this was done in a way
which was never made public or announced in angssilsle way, whether by a
White Paper or a published revision of the OpenatieBnforcement Manual or formal
statement to any Immigration Lawyers’ Association tbhe like; and that this
unpublished policy conflicted with the publishedipp The Appellants contend that
the unpublished policy so adopted was not simpgbplacy presumptive of detention;
they say that it was a policy which positively regqd the detention of all FNPs
pending their deportation or a decision not to depwhat in argument was called a
“blanket” policy).

23. That there was an undisclosed policy is acceptethbyHome Secretary. It will be
remembered that Charles Clarke MP resigned as HSewetary in May 2006
following the disclosure that over 1000 FNPs haghbesleased from prison following
the completion of their sentences without beingsatered for deportation or being
deported. John Reid MP was appointed to replace dnnd May 2006. Dr Reid
remained as Home Secretary until he was himselaced by Jacqui Smith MP on 28
June 2007. Upon his appointment he swiftly madendwn that a different practice



24,

25.

26.

must operate in relation to the detention and depon of FNPs, but it seems that
changes preceded his appointment. During Aprilearty May 2006 “senior officials
recall meetings with the Home Secretary in whichidagerated his concern for public
protection and the requirement to detain FNPs diefilortation” (paragraph 21 of the
internal review by David Wood, referred to belowhere ensued a plethora of
meetings and emails and doubtless conversatioméwitie UK Borders Agency, and
in particular the Criminal Casework Team (now reddrto as the CCD), and the
Home Office Legal Advisors Branch (“HOLAB”). Howereno formal guidance was
given to caseworkers until November 2007, when wirate known as the Cullen
criteria (known as “Cullen 1”) were issued to casekers. These sought to identify
those FNPs who posed lowest risks to the publiclawest risks of absconding, and
who therefore might be released. The guidance wagublished. Serious offences,
such as sexual, violent and drugs cases which vudagtified in a list, were
specifically excluded from consideration under suxcheria. Paragraph 2.1 was
headed “ Cases which should @ considered for ending detention” (underlined in
the original) and stated:

Anyone convicted of a sentence which appears in lidte
attached should not be considered for management by
maintaining rigorous contact, under these instounsti

This list includes all violent offences, all sexudfences and
all drug offences bar minor possession. ...

The attached list was headed, in bold capitalriette

List of recorded crimes where release from immigrat
detention or at the end of custody will not be appiate

Cullen 1 was modified in March 2008 (although sotaseworkers were told of it
earlier) with particular reference to less seriamases (again excluding serious
offences) by an amended guidance (known as “C@llgnthe change being made, it
was subsequently stated in a statement of Mr Déadd, Strategic Director of the
Criminality and Detention Group of the UK Border &gy, of 26 June 2008, “in the
light of our assessment of the types of cases iittwthe AIT was releasing ex-
foreign national prisoners on bail and was intentte€urther ensure the legality of
our decisions on detention and continued detentidn It was nonetheless stated that
consideration of release of FNPs should stop (e¥emot convicted of serious
criminal offences) if, amongst other things, remowvas “imminent”; or, if removal
was not imminent, if the subject was consideredlaove average risk of absconding.
As before, the guidance excluded FNPs who had beewicted of violent offences,
sexual offences or drug offences (bar minor poss@sfom consideration under the
instructions contained in it. Once again, there wdsst of recorded crimes “where
release from immigration detention or at the endustody will not be appropriate”.
Once again, the issue of the guidance was not maloléec.

We are concerned in these appeals with the effeCutben 1 and Cullen 2, and with
the practice in fact followed by the Home Officer@iation to the detention of FNPs
between April 2006 and the publication of the catngolicy in September 2008 both
before Cullen 1, and after Cullen 1 and Cullend heen issued.

The discovery of the unpublished policy is desaibeparagraphs 21 to 26 of Davis
J's judgment. The events which he relates castreditcon many of those concerned
in the Home Office. In legal proceedings by wayuaficial review or applications for

habeas corpus, witness statements were made indithat the decision to detain the
claimant had been made in accordance with the ghadi policy under which the



27.

28.

presumption was for release. The existence andcapiph of different criteria for
detention were belatedly disclosedAishori[2008] EWHC 1460 (Admin) andumba
[2008] EWHC 2090 (Admin), and it is right to givei@ credit to counsel and those
instructing counsel in those cases who, as was digy, took steps to ensure that the
judges in those cases did not make orders in tlstak@n belief that the claimants
were detained as a result of the application opttaished policy.

However, it was accepted by the Secretary of 3tetere Davis J, and was accepted
before us, that from April 2006 a policy differeéindm that set out in the 1998 and
2002 White Papers and from that set out in Chap&rof the then Operations

Enforcement Manual was intended to be operatedsohdhalf. Thus the only factual

issue in relation to that policy is whether it matetl detention in all circumstances,
or whether it was in effect the same policy as V@éesr published, one that required
detention pending deportation unless the factsfiptrelease pending deportation.
That is the only generic factual issue on thesealsp

We also mention that the judge expressly foundttiete was

... No acceptable explanation for the failure tbl®in the new
policy — whatever it was — until 9 September 2008en the
revised Enforcement and Instructions Guidance lfinalas
published. Indeed the documents show a continuimgase
over very many months in the interim on the paraafumber
of officials at the situation that was being allav® subsist.
Mr Wood in effect admits (in paragraphs 83 and 84his
statement) that the eventual publication of thecgolas in
fact occasioned by the revealed “inaccurate” statgmof Ms
Honeyman in the Abdi and Lumba litigation.

We record that this finding was not challenged befcs.

The generic issues in these appeals

29.

At this point in our judgment it is convenient tet ®ut the generic issues that were
raised by the arguments before us:

(1) Was the unpublished policy a blanket policy reaugridetention of FNPs
pending deportation in all circumstances, as catgdrby the Appellants, or a
policy imposing a presumption of detention, as eonded by the Home
Secretary and as held by the judge?

(2) Is it open to the Secretary of State to formulatid 8 apply a policy under
which there is either a blanket policy requiringtesgion or a rebuttable
presumption in favour of detention?

(3) Is the Secretary of State under a duty to publishpblicy in relation to the
detention of FNPs?

4) Is the application of an unpublished policy adopbgdthe Secretary of State
that is at variance with his published policy urfia®

(5) If it was not open to the Home Secretary to appé/unpublished policy, does
that mean that the detention of a FNP pursuatitabpolicy was unlawful in
every case, or only in a case where the FNP woatdhave been detained
under the published policy?



(6) If the Appellants were unlawfully detained, irresfree of whether they might
have been lawfully detained on the applicationhef published policy, but the
Secretary of State establishes to the requisitelatd of proof that they would
have been detained if the published policy had bapplied, are they
nonetheless entitled to substantial damages?

(7) If the Appellants are not entitled to substantial ggeneral damages, may
exemplary damages be nonetheless awarded?

Disclosure

30.

31.

At the beginning of the hearing of these appedig, €Court and indeed those
representing the Appellants were faced with sulbisamdditional disclosure of
documents made by the Secretary of State. It igeassary for the purposes of these
appeals to allocate blame for the lateness ofdisslosure. It resulted in part from
applications made by the Appellants for furthercltisure of documents and cross-
examination of the makers of witness statemengsl fin behalf of the Secretary of
State, and the understandable desire of thosesegeg him not to have the already
limited time available for the hearing of the apgpdaken up by the dispute as to that
disclosure. We did not order cross examination (héreas to the contents of these
documents, the reason for late disclosure, or ttistemce of yet further possibly
relevant documents) or additional disclosure beytmat already made, for two
reasons. First, we had the assurance of Mr Taniebalf of the Secretary of State,
that proper disclosure of relevant documents haa beade before Davis J and before
us. The additional documents disclosed shortly feetbe hearing of the appeal, he
stated, did not add materially so far as the issod®e resolved on these appeals are
concerned, to the contents of the evidence filebelmalf of the Secretary of State
(which is why they had not previously been disathser had come into existence
after he gave judgment. Good grounds were requoeds to doubt this assurance.
We considered there were none, in the light of viiaak been disclosed.

The second reason is the extent and the contenheofdisclosure made by the
Secretary of State. The documents disclosed indludensitive, confidential
documents, and the disclosure of a number of tleembarrassing, if not damaging,
for their authors and the Secretary of State asdchse. For present purposes, it is
sufficient to refer to two documents. An email froine CCD dated 26 February 2007
stated:

Previous advice has always been to detain in alugistances
even though this was against published detentiinypo

Secondly, a draft policy submission of May 2007eredd to at paragraph 43.12 of
Davis J's judgement included the following statetsien

Since the foreign national prisoner issue firstkieran April
2006 we have been detaining flinderlined] criminal cases
where it is decided to pursue deportation.

legal advice is that those statements [viz. madbaddouse of
Commons] were insufficiently unambiguous to constitsuch
a change of policy and that we would therefore alncertainly
lose any challenge if this were our defence.

The following comment was rightly described by fodge as “as cynical as it is
unedifying”:



32.

If we were to lose a test case, we could presgnthange in FNP
detention practice as having been forced on usiéygourts.

The judge said this of that comment:

That may or may not be good politics: but it is ldegble

practice, especially when it is seen that almasnfday one the
new unpublished policy was perceived in virtuallycuarters

within the department to be at least legally “vuéide” and in

some quarters positively to be untenable and hegalalid.

We entirely agree. However, the disclosure of simtuments points to the Secretary
of State’s duty of candour having been fulfilled.

What was the unpublished policy?

33.

34.

35.

We point out, first, that despite the attentiorstissue has received, it may be, on one
view, of minor legal significance, at least in timstant cases. The principal vice of
which the Appellants complain is that the Home €Xfioperated a secret policy
inconsistent with its published policy. They submrhat it is and was unlawful to
operate any secret policy, whatever its effect.

Secondly, the use of the word “policy” itself sugtgea uniformity of understanding

and application of the rules mandated by the pdheg we simply do not find in the

disclosed documents. To the contrary, as the jyslgated out, it is clear that,

although many caseworkers did understand thatNHiSFwere to be detained pending
deportation, save possibly in the most exceptiorniedumstances, there was no
consistency. As we explain later, we think thadiéscribe this as a “policy” may be to
accord it a more formal status than is justifiedtmy facts (see paragraph below).

Thirdly, the judge’s finding as to the policy (oraptice) applied after 2006 was a
finding of fact, with which this Court would nornglrefuse to interfere unless it
were shown that he had overlooked significant @h\evidence or his finding was
one that could not be supported. It cannot be #wtl he overlooked any relevant
evidence. His judgment contains a careful and cehgursive account of the
evidenceHis conclusions were in paragraphs 108 and 109:

108. .... But overall | do not think I would be jiisd in
concluding that what was operated here was a bigutiey of
detention, admitting of no exceptions and allowifag no
individual consideration of individual cases. Thtome
Office’s investigations are, even now, not completeurther,
some — though not many - of the disclosed conteam@mus e-
mails would indicate that the policy was a presuweppolicy,
not a blanket policy. Moreover, as these five sghemselves
show, individual consideratiorwas being given to cases.
Further again, Mr Wood'’s informal survey of casekars (as
recorded in paragraph 70 of his witness statemdénBlo
October 2008) indicated that, of those respondihg, “vast
majority either correctly understood the policy tthaas
intended to apply or were applying a policy thatswaore
likely to result in release”. | do not think | widube justified,
in the absence of cross examination, in rejectinsy t

109. My conclusion here is that the policy applagter April
2006, albeit inconsistently understood by casewstkeas not



designed to be a mandatory policy of detention BIPS,
permitting of no individual consideration of indilial cases
and of no exceptions to detention. It was a prgsive policy,
admitting of exceptions whereby release from detaenwas
capable of being authorised. Even so, the presampt
described by Mr Wood, with no element of overstaetnas a
“strong” presumption — was intended to be very mgsly
applied and flexibility, by reference to considerat of
exceptional individual circumstances, clearly wa®¢ limited,
both by design and in practice. That is shownhgyuery few
actual examples of release thus far identified yWWbod; by
the contents of a significant number of the conterapeous e-
mails; and by Mr Wood’s concession (in paragraphofLlhis
witness statement of 31 October 2008) that theltreduthe
change in the policy was that “the vast majority=dfPs who
were to be deported were detained pending depmmtati In
other words, the proposition that such FNPs wergeme
released pending removal shaded, in a Gilbert autivé
way, into the proposition that they were hardly rersdeased.
Quite how that compares with the figures for detanof FNPs
pending removal (whether or not after court recomaagion)
prior to April 2006 is not known: since no such figukesre
put before me.

36. Nor can it sensibly be suggested that his conatusias not open to the judge. What
might, however, justify its reconsideration is tbempletion of the Home Office
investigation, to which the judge referred, anevtoch we now turn.

The Wood review

37. The principal evidence on this issue consists ai tmitness statements of David
Wood, Strategic Director of the Criminality and Betion Group of the UK Border
Agency, one of 26 June 2008 and the other of 3blict2008. Mr Wood was not
personally involved in the formulation or the apption of the unpublished policy: he
took up post as Strategic Director only on 5 Map&0His evidence therefore was
based on the documents he had collected and kiwigws and discussions with civil
servants. After Davis J had given judgment, Mr Waoepared a further document
entitled “An internal review of the failure to pudh a revised FNP detention policy
following the April 2006 crisis”. The report assusnes Davis J had held, that the
policy was a presumptive policy. The object of tbeiew was to establish:

the lessons to be learned from the series of evieatded to the
judgement of the High Court idbdi and Others v Secretary of
State for the Home Departme@8SHD), which (in brief) held
that the failure to publish and make accessible rthased
detention policy for Foreign National Prisoners HS)
following the FNP crisis in April 2006 was unlawfahd that
the presumptive detention policy applied was itsalawful.

38.  We find the following paragraphs of the executiuenshary to be significant:

... the review identifies several factors contribgtto the delay
following the immediate period of fire fighting whethe
response was focused on putting the resources yatenss in
place to properly manage FNP referrals from prisod
detaining those who had been released without deretion of
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deportation (“the 1013”). The number of staff adted to
criminal case working grew quickly but large nuntef those
staff were inexperienced in deportation work. Tirggncould
not keep pace with recruitment and significant tiamel focus
was (sic) needed to improve this position. In higlis there
was need for better investment in high performingd a
experienced staff (particularly managers). Guidareed
instructions were passed on by word of mouth aedetiwas a
lack of ability to send “global” e-mails. This coibiuted to the
confusion. There should have been formal advice ain
submission to Ministers, but this was not providgdr was the
problem formally brought to the attention of the i€h
Executive. Policy should have been clarified veaylye and
guidance issued to staff in writing. Those intemad also
report confusion as to who was responsible for plécy
development.

Thus, the report identifies issues of accountabildgnd
ownership for policy decisions; communication bedwe
policy, operational and legal officials; lack ofcafation of
issues between UKBA Board and Ministers; lack of
consistency in the approach to operational casex] a
management issues of resourcing; training; and giaga

The reference to lack of consistency is borne guhb contemporaneous documents.
We have referred to it above. But much of the neviledicates that what was being

applied during the period in question was a blapleéity. The following passages are

pertinent:

April — May 2006

20. Most people recall the period in April and gavlay 2006
as one characterised by unbelievable pressureloagdhours,
to grip the FNP situation and manage the situatbérthe
“1013” FNPs released without consideration. The r¢ome
Secretary made his intentions very clear in the ddathat no
more FNPs would be released before they had bessidaved
for deportation. He set out eight priority areasr fo
“management” action to achieve our long-term potjogls on
foreign national prisoners which were aimed at e@nguthat
FNPs were referred to the IND and consistently ictamed for
deportation against the correct criteria.

21. During this time, senior officials recall mewfs with the
Home Secretary in which he re-iterated his conderrpublic

protection requirement to detain FNPs until degmma The

situation was very pressurised at the time, witeriee media
and Parliamentary scrutiny. The meetings were oftdled at
short notice, sometimes at weekends, and were lysualy

limited in who could attend. No minutes, or notéglecisions
made at these meetings now exist. It is recallad tte Home
Secretary's office at the time did not send regaolarutes or
notes of meetings because of concerns about leake tpress,
of which there were several in this period.



25. The extent of the political imperative, the eniby of the
task and the pressure managers (in particular) weder in
IND following April 2006 cannot be underestimate@ivil
Servants who had been in the Home Office for maegry and
worked through a number of crises recall this gk&s more
challenging than any other period the departmesst faaed.
This was at least in part due to the nature ofighee: actually
deporting FNPs is a very complex process with a bemof
challenging aspects and it took many months befine
implications of the new focus on considering all FENfor
deportation and detaining them until deportationrevéully
understood and resourced. The specific policy icagilons of
the different approach to detaining FNPs were matussed at
the IND Board, although there would have been wario
discussions regarding the re-detention of the 1848 the
transfer of resources.

26. At the very start of the crisis (25 April 200@&pncerns
were expressed by operational staff and managegolioy
officials about the basis on which detention of EN¥as lawful
in the context of the previous operational procesbeing
stretched to accommodate Ministerial imperativeandyers
within CCD approached HOLAB who advised on thewtaty
basis for detention, the requirement to serve treect papers
prior to detention, restraints on the length ofedébn pending
removal (the Hardial Singh Principles) and the need for
individual consideration of cases prior to detemtidn this
context, HOLAB also advised that detention neededbd in
accordance with the IND's stated policy in detemti@s set out
in the 1998 and 2002 White Papers. ...

30. In the first weeks following the crisis, it apparent that
officials were seeking to grip the clear Ministélimperatives
and attempting to develop processes which woulowatihe
public protection necessity to be met while meetiting
requirements of the law. A large number of staffewmoved to
work on Criminal Casework and the units becameosasly
challenged by the number of referrals. Concernsewssing
expressed about the lack of policy support for dieeisions.
FNPs were released throughout the period (albeisnmall
numbers in the 18 months following the crisis). Toeus was
necessarily on ensuring that all FNPs were constidor
deportation, and not released until this considamatad been
completed. It was understood by senior manageniettthe
Home Secretary's intention was that, following &islen to
deport, the obvious public protection imperative uldo
necessitate continued detention until deportatioras many
cases as possible and legal advice was sought,gmed,
aroundHardial Singhconsiderations. Any other interpretation
of the Home Secretary's statements would not hasen b
logical. Nonetheless, legal advice continued toclear that
detention needed to be in line with public policy.

June -- September 2006



35. Throughout this period, operational managerd #re
Director of CCD were expressing a desire to worthimilegal
frameworks and in line with published policy as Wwak
working to avoid FNPs being released prior to coesition of
deportation, as clearly set out by the Ministetatesnents. In
this period there were a number of meetings between
operational and policy colleagues to discuss thjairements of

a detention policy which reflected practice. It wexped that a
submission could be put to the Immigration Minispeior to

his summer vacation.

40. In paragraph 39 of this report, Mr. Wood referredah advice from counsel of 18
September 2006 which set out that:

* In previous months, to maximise public protectiiiD
had been detaining all criminal cases where it leeh
decided to pursue deportation but that this pasias
not thought to be tenable and that IND was very
vulnerable to legal challenge.

* In order to reduce the legal and reputational rigksas
necessary to amend both the current practice and
published policy.

* If current practice was brought in line with pubksi
policy, it was likely that IND would need to releaa
large number of FNPs.

* Instead, the policy should be amended for FNPsyo s
that “while we will generally seek alternatives to
detention we will not if there is a risk to public
protection if we do not detain”.

» OASYS (NOMS Risk Assessment on reoffending)
thresholds for risk assessment could be used for
ascertaining risk. It was argued, on the basishef t
modelling undertaken, but this would not mean havin
to release a large number of FNPs that it was isiptes
to say what kinds of FNP would need to be released.

41.  The next part of the report deals with the periaaf October 2006 to March 2007:

45. During this period, it is clear that the polion the
detention of FNPs was “inconsistently understood by
caseworkers”, since there was nothing clearly amittlown to
instruct them what policy to apply. For exampletraining
manual in use in October 2006 sets out that thexe mot a
presumption that FNPs completing their sentencesuldh
continue to be detained. Officials recall that éhbad not been
time or resources to update the training manualitbist also
likely that to update the manual would have bediicdit given

the lack of a written alternative policy.

46. There is evidence of continued concerns froeratpnal
staff about the basis on which FNPs were beingirtedapost-
sentence. It is clear from an e-mail chain in Ddoen?006



that CCD staff in Liverpool were applying the pushied
detention policy and releasing people on bail whbeze was
no immediate prospect of them being removed. CCoydbn
managers visiting Liverpool made clear to casewsrkie
approach which should be applied. However, theseagers
raised the issue of consistency of practice andddmeger of
unlawful detentions with the Director of CCD. Insp®nse to
this, the Director of CCD said:

“The Home Sec has been very clear in his statenteats
there will be a presumption of detention in all F&ses
until removal. We need to ensure that all staff &pplying
this.”

47. A similar concern about the basis of detent@nFNPs from
countries to which it was difficult to remove to sveaised by staff
at Gatwick Removals Facilitation Unit in January020 The
individual raising this concern (an Inspector) hpckviously
attempted to raise the issue with both the Seniwecibr of
Enforcement and the Director of CCD and was corezkitoy the
lack of response he had received. In replying te toncern, a
CCD manager wrote that he sympathised but stadXGD “had
been given a very clear steer instruction from btigris that we are
to detain all foreign national prisoners”. He alassured the
enforcement staff that the issues under consideradt a very
senior level. The concern was then escalated by @Cibe IND
Head of Policy, who stated that “the policy and cpice on
detention of FNPs is monitored by senior managenneliND, and
we are advised by LAB and by Counsel.” The openafictaff
continued to press for an explanation and writteidence of the
lawfulness of detaining those from nationalitiesickhthey were
not able to remove. Following a subsequent meetiitp an
operational manager to discuss this issue, the H¢Bd of Policy
mentioned the Home Secretary's statement:

“that FNPs who meets the criteria for deportatibaudd not
be released from prison before consideration obdapon
is complete. This is a matter of public policy apdblic
protection.”

The Detention Services Policy lead had also pointet the
relevant statutory provisions for detention pendregioval and
had highlighted that as a point of policy, no nadilities were
considered irremovable.

48. It seems, therefore, that the Home Secretatg®ments to
Parliament were now being relied upon as the bisia new
presumptive detention policy. In early 2007, theviyeformed

Operational Policy and Process Unit (OPPU) startedraft the
first CCD Process Communication (PC) on detentionmake
clear the grounds on which FNPs were detained lamgnocess of
carrying out detention reviews. Early drafts osthommunication
included the following statement:

“The Home Secretary has made clear that foreigromeit
prisoners who meet the criteria for deportatiomusth be



detained until they are deported or until a deaidias been
made not to deport them.”

49. This precipitated a discussion between operaltimanagers, a
policy official in the DDG's office, HOLAB and thBetention
Services policy lead, about the extent of suppmrafpresumptive
detention policy which could be inferred from theorhe
Secretary's statements. CCD operational manageesirtne point
that none of the Home Secretary's statements glstated that
FNPs would be detained until deportation. They lgited that
there could be a significant period of time follogithe decision
to deport until deportation had actually taken plathe Rt. Hon.
John Reid's statement before the Home Affairs Cdtesmion 12
December 2006 was circulated, in which he set loaichallenges
faced in completing the consideration process,uttiolg Judicial
Reviews and the judicial process. In this conte&thad said:

“In the meantime, | am faced with the question, ldathe
public expect me to release onto the streets prsoof
foreign nationality who have committed serious oéfes?
My judgement is, no, the public would not and, éfere, |
made the decision, as | said to this Committed, thigh all
of the constraints in prison places, all of thersges we
face and all of the difficulties involved in tha¢asion, that
these people ought to be kept in detention untihesee fully
considered their deportation.”

51. ... the final version (of the Process Communicgtistated
that:

“The Home Secretary has made clear that foreigiomeit
prisoners, who meet the criteria for deportatiampusd be
detained until their deportation has been consdiére

52. This PC was issued to CCD staff in late Felyr2@07. As a
result, a senior caseworker in Liverpool raiseduastjon about
whether temporary admission could now be authorfeddwing
consideration of deportation if the individual wasficult to
remove. In other words, the question was whether BC
authorised a more lenient approach to detention taal recently
been undertaken within CCD. The answer from OPPWY that
this was not the intention but that the PC wasnitkéel to put into
writing an approach which was already being folldwEhe reason
for including the Ministerial statement was thasttvas the basis
on which FNPs were being detained since “it has lwemfirmed
that ministers want detention to continue until atégtion”.

42. Paragraphs 56 to 59 of the report deal with a pebetween April and December
2007 and the drafting and issuing of the Cullengyol

58. ... A submission was sent in the Chief Execlgimame to
the Immigration Minister on 7 June 2007 setting aubasis
whereby low risk FNPs could be released with Cdntac
Management and Electronic Monitoring arrangemehtseries



43.

44,

45,

of meetings took place with Ministers and the HoBseretary
agreed a strategy which she conveyed to the Priestdr on
19 September 2007. This provided a framework foe th
consideration of release of low risk FNPs and waled
“Operation Cullen”. This provided a list of offerscavhich
would be excluded from consideration for the rede@aEFNPs
under the policy. This instruction was conveyeddseworkers
(on) 8 November 2007. Operation Cullen was not ighbd,
and the published detention policy was not chan@gekration
Cullen could not have been published without thicpdoeing
changed as it would not have made sengm®l{ay stating there
was a presumption of release and t@eien saying we should
release some low risk FNPs). Cullen was thus, serese,
guidance for caseworkers.

59. The Cullen processes did not result in mangasss as,
apart from the offence based limitations, FNPs tatiave a
sponsor willing to support them and confirm thatwnting.
The first Cullen policy resulted in three FNPs lpeneleased
from detention. No further work continued at thimé in
developing a detention policy for publication; a@flergy having
been transferred into securing a policy for releabech was
achieved.

During this period, on 13 July 2007, a submissi@ssent by Lin Homer, the Chief
Executive of the Border and Immigration Agency,tbe Home Secretary which
included the following summary:

In May 2006, the former Home Secretary promised tia
FNP would be released from detention without being
considered for deportation. This promise has beamtained.

In addition we have interpreted this as meaning thlaere
deportation is being pursued FNPs should normallgdtained
until they have been deported. Until recently, werav
confident that this was a sustainable position.

The section of the report dealing with the peri@ween January and September
2008 includes the following:

68. The documents served in the proceedings denatestthat
we had received legal advice on several occasrons 2006 to
2008 indicating the need to publish a detentiomcgakflecting
our practice, that caseworkers and managers wégiag and
concerned about this, that caseworkers were giwvidiyidual

consideration to cases, but there was not a cledrshared
understanding of the policy which had led to defar
approaches.

The conclusion we draw from this report and thetemporaneous documents is, as
we have already indicated, that there was no cemglg of approach by caseworkers,
at least until the issue of the Cullen criteria.o3@& criteria excluded from
consideration for release from detention all FNA®wad been convicted of the
specified serious crimes, as is confirmed in paalgs 58 and 59 of Mr Wood'’s
report. The list of those crimes was extensive, wedthink in practice virtually all
FNPs who had been sentenced to imprisonment waaud bommitted one or more
of them. The result was that there was an unpudidiianket policy covering those



prisoners, even if for others it was only presungtifrom November 2007 until
September 2008. This conclusion is consistent wigubmission made by the Home
Secretary to the Prime Minister on which the Apgaté placed great emphasis:

Since April 2006 the BIA has been applying a ndanket ban
on release regardless of whether removal can bewachand
the level of risk to the public linked to the nawf the FNP’s
original offence.

The law

Overview

46. The claim is for declarations as to the illegalitfythe detention, and for damages
(including exemplary damages) for false imprisontnen

47.  The judge’s conclusions in summary were:

(1) The unpublished, or secret, policy was not a “bédhgolicy;

(2)  The secret policy was unlawful, because, althoughariblanket” policy in the
sense that it excluded any individual considerafmaragraph 108), -

a) it was in “presumptive” form, which was not pertad by the statute;
and

b) it was “not sufficiently published or accessiblethe public law sense”
(paragraph 110).

(3) Under the heading “causation” (paragraphs 124fig, Defendant was entitled
as a matter of principle to show that the unlavdetision had not “caused”
the detention, the burden of proof being on theebent (paragraph 151); in
the cases in which he was required to examineatis the Secretary of State
had satisfied that burden;

(4)  Accordingly, the issue of damages did not arise;

(5) He would not in any event have granted exemplanyaiges.

48. Before discussing the issues in more detail, it rbay helpful to indicate our

conclusions in advance, to highlight the pointsddference from the judge. Our
conclusions in brief will be that:

(1) It is now clear that the policy as applied at lefasin the time of Cullen 1
effectively operated on a blanket basis, for reasthrat have already been
given. The Wood review has led us to differ from jadge’s finding that the
unpublished policy was one of presumption.

(2) Although a policy involving a presumption of detent is not in itself
necessarily unlawful, a policy which effectivelyesptes on a blanket basis is
unlawful.

(3) In any event, from April 2006 until September 200&re was in operation a
secret policy or practice, which was unlawful bessit conflicted with, and
was less favourable to the Appellants than, theighdd policy.
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(4) This did not make the detention unlawful unless timawful practice or
policy was a material cause of the detention. ftesessary, therefore, in every
case in which it is relevant to do so, to ascertalmether detention was
authorised by reference to the blanket practigeoticy or by consideration of
a presumption or, indeed, without reference to athyinistrative practice or
presumption.

(5) In the two cases before us on the facts, the naditgrwas not established.
(6)  Accordingly, we agree with the judge that the isstidamages does not arise.

(7)  We also agree that, in all the circumstances, aaréwf exemplary damages
would not in any event have been appropriate.

It will be seen from this summary that, although aveve at the same result, we are
unable fully to support the judge’s approach toldgal significance of the facts that
the policy was unpublished and in presumptive foamg we also have reservations
about some of his reasoning in respect of the is§gausation. We acknowledge that
in both respects he was guided to some extent diyments of this court. For that
reason it will be necessary to discuss those issussme detail. We will start with
some comments on the issue of illegality in thetexinof false imprisonment, and
finish with the issues relating to damages.

[llegality

50.

51.

52.

It was not in dispute before the judge that if de¢ention was shown to be unlawful,
then in principle the ingredients of the tort os&imprisonment were made out and,
at least, nominal damages would be payable. Thgejednsidered that the issue was
principally one of causation (para 131, quoted atap80 below). Nor, as we
understand it, was any distinction made between ntom law damages and
“compensation” for wrongful detention under Arti@és of the Convention.

We must also accept that, for the purposes of twnoon law tort of false

imprisonment, the decision to detain may be rerdi@realid not only by a lack of
specific statutory authority for the detention, kalso by breach ofWednesbury

principles. That was clearly stated by Lord DiplaokHolgate-Mohammed v Duke
[1984] AC 437, 443, and the same approach has bmkwed in a number of

decisions of this court, most recentlylinv Home Officg2006] 1 WLR 1003; [2005]

EWCA Civ 38, paragraph 61.

In that case Brooke LJ affirmed the principle, giade an illustration related to issues
of policy:

If a court judges that in making his decision tdatle an
immigration officer failed to take into account neas of
material significance (viz. he has overlooked rafgvfeatures
of internal policy or paid no regard to the factatththe
prospective detainee is a child protected by AetRT(b) of the
UN Convention on the Rights of the Child), thenvi# have

strayed outside his wide ranging powers. As a tdsalwill

have had “no power” to authorise the detention uresgion.
This is what the doctrine otiltra vires is all about ....
(paragraph 111)



Law, Policy and Presumptions

53.

In modern government, Ministerial policy statemeants a familiar means of guiding,
and explaining, the exercise of government powerd discretions (see e.g. the
discussion inHalsbury’s LawsVol 8(2) Constitutional Law and Human Rights
paragraph 7). We would make a number of commeisast to the discussion of
such statements in the present case.

Policy and Practice

54.

55.

56.

First, for the purposes of legal analysis, it isidEble to distinguish between different
categories of policy or practice. In the context tbé present case we would
distinguish (a) formal published policies, (b) famternal policies, and (c) informal
internal “practices”. The most obvious examplea)fié a White Paper, which can be
regarded as Government policy in the fullest sersaesenting as it does a public
statement of the settled view of government (nokyrfallowing full consultation) on

a particular subject. Examples in the present ass¢he 1998 and 2002 White Papers
referred to above. Other less formal publishedestants include the many circulars
or guidance notes issued by Departments on a wadety of topics, ranging from
high level policy to practical guidance. An examjtethis case is the published
Operations Enforcement Manual, which offers a naetailed statement of how the
relevant policies are operated in practice.

Under (b) we would include internal statementsalfqy or practice, which have been
subject to some form of process leading to what rbayregarded as formal

Departmental approval, but are not intended foreganpublication. In the present
case, the documents known as Cullen 1 and Cullseeb to fall into this category.

We suggest that the term “policy” would normally teserved for such formalised
statements, as distinct from category (c), thatnatters of internal practice, which,
however prevalent, have never been subject to anmal process, internal or

external. In this case, although Davis J recordsT®n’s concession that from April

2006 there was a new and secret “policy” in operafparagraph 20), the evidence
does not suggest to us that until Cullen 1 in Ndven2007 there was anything more
than an informal practice guided by what was “usttexd by senior management (to
be) the Home Secretary’s intention...” (Wood April020report paragraph 30). To
avoid further confusion we shall henceforth reteittas “the secret practice”.

It is also important, when considering the effedt departure from policy to
distinguish between illegality and administrativeiddle. As Carnwath LJ said in a
recent case:

The court's proper sphere is illegality, not
maladministration. If the earlier decisions werdawdul, it
matters little whether that was the result of baithf bad luck,
or sheer muddle. It is the unlawfulness, not theseaof it,
which justifies the court's intervention, and pdes the basis
for the remedy. Conversely, if the 2004 decisioneren
otherwise unimpeachable in law, | find it hard &é@ svhy even
“flagrant” incompetence at an earlier stage shopitdvide
grounds for the court's (as opposed to the ombudsina
intervention. R (S) v SSH[)2007] EWCA Civ 546 paragraph
41)

Policy and law



57.

58.

Secondly, to state the obvious, policy is not thee as law. The Home Secretary is
not a legislator, except to the extent (not reléveane) that he has been given specific
powers to make delegated legislation. This is as tmder the Convention as it is in

domestic law. Indeed, it is clear that, where tlom¥@ntion requires something to be
done in a manner “prescribed by law”, that meanatvithsays; mere administrative

policies are not good enough: $R€Gillian) v Commissioner of Police of Metropolis

[2006] UKHL 12; [2006] 2 AC 307 at paragraphs 3Btbper Lord Bingham.

However, although policy is not to be equated wWath, it may give rise to obligations
or restrictions in public law. Depending on the teom, that may be explained in
different ways. For example, a failure by the Streof State to apply his own
published policy without good reason may be revidwas a breach of legitimate
expectation (see e.@r (Abbasi) v Foreign Secretaf2003] UKHRR 76; [2002]
EWCA Civ 1598, paragraph 82). A different analyisisieeded where the decision is
by a different body. Thus, a failure by a localrpieng authority to have regard to
planning policy guidance issued by the Secretanbiafte is not a breach of any
expectation created by the authority, but may hegoaised as a failure “to have
regard to material considerations”, under famil\dednesburyprinciples. More
broadly, such cases may sometimes be analysedamspies of inconsistency or
unfairness amounting to abuse of power. Indeedmag have arrived at the point
where it is possible to extract from the casesbatsuntive legal rule that a public body
must adhere to its published policy unless thesmme good reason not to do so. The
treatment of such concepts may vary in the casdgexibooks, but the differences
are usually immaterial. The principles are well suanised in the discussion Wade

& Forsyth Administrative LawlOth Ed p 315: “Inconsistency and unfairness,
legitimate expectation”; see alfe Smith’s Judicial Revie@" Ed p 618 “To whom
directed - personal or general?”)

Presumptions and R (Sedrati) v Home Secretary

59.
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Thirdly, coming more directly to the judge’s reasmy there is no rule of law that a
policy cannot lawfully be stated in “presumptivetiin, even if it relates to detention.
The judge seems to have recognised that his caaolasight come down to a matter
of wording; and that a policy presumption in favefidetention might legitimately be
restated as an exception to a presumption the athgparagraph 109). However, he
felt constrained by what he understood to be thmseguences of a declaration made
(by consent) by Moses J R (Sedrati) v Home Secretdi3001] EWHC Admin 410.
That stated that “the terms of paragraph 2 of Salee® ... do not create a
presumption in favour of detention upon completidrthe sentence”. Starting from
that premise, he asked rhetorically:

“Given then, on the authority &edratj that as a matter of law
paragraph 2 of Schedule 3 does not create a présump
favour of detention, the obvious question thatdie is: how
can such a presumption be created as a matter enfutaxe
decision?” (paragraph 114)

Sedratiwas directly concerned with paragraph 2(1) of Salkee8. It is not binding on
us. We express some surprise that the Home Secigtauld have consented to a
declaration in that form. We understand that theppse was to negate the suggestion
that he might seek to argue that the wording oagiaph (1) implied a presumption
in favour of detention. However, we doubt whetherfoamal declaration was
necessary or appropriate to achieve that objeciike. present case demonstrates the
potential risks of that course.



61. We start from the position that detention with awito deportation may be lawful
under Article 5 even though there is no risk ofcalogling or re-offending. I€hahal
(1996) 23 EHRR 413, the European Court of HumarnRigaid:

112. .... Article 5 para. 1 (f) (art. 5-1-f) does rm@mand that
the detention of a person against whom action isgotaken
with a view to deportation be reasonably considereckssary,
for example to prevent his committing an offencdl@eeing; in

this respect Article 5 para. 1 (f) (art. 5-1-f) pictes a different
level of protection from Article 5 para. 1 (c) (a®-1-c).

Indeed, all that is required under this provisiamt.(5-1-f) is
that "action is being taken with a view to depootait. It is

therefore immaterial, for the purposes of Articlp&ra. 1 (f)
(art. 5-1-f), whether the underlying decision tgpelkxcan be
justified under national or Convention law.

See todSaadi[2002] UKHL 41, and subsequently (2008) 47 EHRR 17

72. Similarly, where a person has been detainedrufdicle 5
8 1(f), the Grand Chamber, interpreting the sedond of this
sub-paragraph, held that, as long as a person \easyb
detained “with a view to deportation”, that is,lasg as “action
[was] being taken with a view to deportation”, thewas no
requirement that the detention be reasonably cersid
necessary, for example to prevent the person coedeirom
committing an offence or fleein@hahal,cited above, § 112).
The Grand Chamber further held@iahalthat the principle of
proportionality applied to detention under Arti&eS 1(f) only
to the extent that the detention should not coetifior an
unreasonable length of time; thus, it held (§8 1t#®t “any
deprivation of liberty under Article 5 § 1(f) wibbe justified
only for as long as deportation proceedings arprayress. If
such proceedings are not prosecuted with due digethe
detention will cease to be permissible...” (andce s@Eso
Gebremedhin [Gaberamadine] v. Franago. 25389/05, § 74,
ECHR 2007-...).

62. It follows that a national law that authorises déten with a view to deportation may
be compatible with Article 5 even if it imposes @gumption of detention pending
deportation. In this respect, sub-paragraph (f)Aoficle 5.1 differs from sub-
paragraph (e), considered kh v Mental Health Review Tribunal, North & East
London Regiofi2001] EWCA Civ 415; [2002] QB 1.

63. There is similarly no rule of our domestic law thaecludes the application of a
presumption in favour of detention pending depmiatsubject, of course, to the
limitations in Hardial Singh none of which involves consideration of risk of
reoffending or absconding. Such risks are relet@itite reasonableness of the period
during which it is lawful to detain a FNP, i.e.,ttee continuation of detentioR (A) v
Secretary of State for the Home Departni@d07] EWCA Civ 804 at paragraphs 54
and 55. However, the absence of risk does noselfitender detention unlawful.

64. Moreover, even if we assume that a policy thatF&lPs should be detained unless
they can prove that they are not a risk of absecandir reoffending may infringe
Article 5 (because, for example, it would catchsiavho had been imprisoned for 7
days for being drunk and disorderly on a singleasmmn), a presumption, the
application of which depends on individual factatteensibly viewed do give rise to
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the presumption should not be unlawful. Thus, wheereourt has both imposed a
sentence of imprisonment and recommended deportatiomay be assumed (or
presumed) that the crime was sufficiently serioasjustify detention pending
deportation.

For these reasons, there is no reason in prinaipleparagraph 2.1 of schedule 3 to
the 1971 Act, which clearly does require contindetention unless the Secretary of
State otherwise orders (i.e. a presumption of detey; should not be construed as a
presumption of detention pending deportation. Hyguthe Secretary of State may
lawfully adopt a policy for the purposes of pargura2(2) or (3) that involves a

presumption. A presumption that those who havenoitted serious crimes (e.qg.,

most of those listed in Cullen 1 and 2) should é&itied is unobjectionable.

For these reasons we would hold that the declaratiade inSedratiwas wrong in
law. Strictly, it was binding only between the pastto that litigation, but it would be
wrong to allow other cases to be decided on thdakes view of the law that the
declaration represents. We also have concernghbateclaration may amount to an
effective amendment of primary legislation. We kladlbw the Secretary of State’s
cross appeal.

It is nonetheless clear law that, if the presumptoperates as a “blanket” policy,
which precludes consideration of individual caséss an unlawful fetter on the
exercise of discretion (Wade p 296). Even whermssicrime has been committed, a
policy must allow for the individual exception. Aency killing may be murder, but
may not justify an extended period of detentiondieg deportation if there is no risk
of absconding or reoffending.

We note Mr Husain’s powerful appeal to constituibrprinciples of liberty.
However, such broad considerations, important ag #re, have little bearing on a
case where Parliament has specifically authorisgdndion for a particular purpose,
itself identified as permissible by the Conventi@md where the courts have (in
Hardial Singhand later cases) clearly laid down the principlesler which that
power is to be exercised. Provided the policy isststent with that purpose and those
principles, it matters not in our view whethersitstated in positive or negative form.

Even if the declaration granted $edratiwas correct, it did not support the inference
implied by the judge’s rhetorical question. Whetbemnot a statutory power is stated
in “presumptive” terms, that question has no nemgskearing on the permissible
scope of a policy designed to implement the stayupmwer. The only question is

whether the policy, presumptive or not, is consisteith the statutory authority.

Unpublished policies

70.

Fourthly, and again with reference to the judge&soning, there is no general rule of
law that policy must be published, or, if it is pthtat it can be categorised as unlawful
for that reason alone. It is not unlawful (whetbenot it is good modern practice) for
a Department to have an unpublished, internal pdiic guide officials as to the
exercise of a Ministerial discretion, even one tietato as sensitive a subject as
detention. It is noteworthy that lalsbury’s Lawsgublication of policy is referred to
as a matter of discretion and convenience, andare:m

A minister is entitled to adopt from time to timeergpral
policies according to which he proposes to exerdise
discretion, and there is nothing to preclude hinonmfr
announcing such policies; it may indeed be of great
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convenience to the public that he should do sp (it
paragraph 7 note 14).

The judge held:

where detention is involved both publication diet
applicable policy and a degree of precision iniistgthat policy
are necessary: the more so where there is a depdrtum a
previously published policy.

As we have made clear already, it is the lattentpe the departure from published
policy - which is crucial in our view. We respedljudisagree with the first part of
that statement. The judge found authority for théewproposition, in the judgment
of the ECHR inThe Sunday Times v UK979] EHRR 245. He also referred to a
statement of Sedley LJ as to the “cogent objectitmshe operation of undisclosed
policies affecting individual entitlementsR ((Begbie) v Secretary of State for
Education and Employmef2000] 1 WLR 1115 at p.1132); and to one of Stanley
Burnton J, to the effect that consistency with “@enstitutional imperative” that
statute law be made known required that “the gawemt should not withhold
information about its policy relating to the exeseciof a power conferred by Statute”
(R (Salih) v Secretary of State of the Home Departii@®03] EWHC 2273 Admin,
paragraph 52).

We have no difficulty in accepting Sedley LJ's staent as one of good
administrative practice, as we understand it toeh&een. Stanley Burnton J's
statement was made in the quite different contéxthe Secretary of State’s decision
to withhold from the individuals concerned an intdrpolicy relating to a statutory
scheme designed for their benefit: see paragraph 44

As to the passage in tl&inday Timesase, that is not, as we read it, abpalicy as
such, but is rather directed to the need for aduéssand precision, as requirements
of law in the strict sense. Thus, it was introduced aseanomeration of “the
requirements which flow from the expression ‘prdsel bylaw”, and the language
is entirely consistent with that introduction:

49. First, the law must be adequately accessible:citizen
must be able to have an indication that is adequatthe
circumstances of the legal rules applicable to \&emicase.
Secondly, a norm cannot be regarded as a 'lawssinteis
formulated with sufficient precision to enable tbiéizen to
regulate his conduct...

In the present context, the requirement for an sgbke and precise statement of the
relevant law is satisfied by paragraph 2 of theeScie, taken with thelardial Singh
guidelines. This was confirmed by this courtRn(SK) v Secretary of State for the
Home Departmen2008] EWCA Civ.1204. The Home Secretary had thile ensure
the carrying out of regular reviews following ddien, as required by the Detention
Centre Rules. It was held that such a failure did render the detention itself
unlawful. Commenting on the requirement of Arti6ll) that detention must be “in
accordance with the law”, Laws LJ said

... The words “in accordance with the law” appearcofrse,
in Article 8(2). Plainly the language of Article J(— “in

accordance with a procedure prescribed by law” Aasthe
same, but the two provisions impose, | think, kaddr
requirements: “to ensure that any interferenceat random
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and arbitrary but governed by clear pre-existinggsu Here
the “rules” are thédardial Singhprinciples. Their fulfilment in
any given case saves a detention from the vicebitfrariness.
A system of regular monitoring is, no doubt, a hygthesirable
means of seeing that the principles are indeedl&df But it is
not itself one of those principles.... (paragraph 3

We note that the decision is subject to appeal,ftauthe time-being it is binding
authority at this level.

In fairness to the judge, we acknowledge that &éismce on the&Sunday Timesase
gained apparent support from the judgment of tbigricin R (Nadarajah) v Home
Secretary(2003] EWCA Civ.1768, paras 64-67 to which he alsferred. Although
we respectfully agree with the actual decision, antted most of the reasoning, of
the court in that case, we have some difficultythwiespect, in understanding one
aspect of the reasoning. The two cases there wodsideration concerned the Home
Secretary’s policy, as understood from publishedudtents, not to treat removal of
an unsuccessful asylum-seeker as “imminent” (thusifying detention), where
proceedings to challenge removal had been initidtetpublished policy guidance
indicated that in deciding whether removal was iment, no regard would be paid to
statements, even by legal advisers, that procesdigge about to be initiated. The
unpublished guidance was at odds with the publighaty. As a result, solicitors
acting for the asylum-seekers were unaware thabrmd letter indicating that
proceedings were about to begin would not prevaeir tclient's detention: the
solicitors believed, on the basis of the publispeticy, that their letter before claim
would suffice to avoid his detention.

The court held that a decision to detain, made dllamce on the unpublished
guidance, was unlawful. In a passage headed “Ipahey accessible?” Lord Phillips
MR (in a judgment with which his colleagues agregaipted the same passage from
the Sunday Timesase, as indicating that “the law” must be “acdsesi(para 64-5).
He then moved, without further discussion of the@ple, but after considering the
evidence, to the conclusion that the SecretarytateS “policy” was not accessible
(paragraph 67). The explanation for this appanemsequiturmay possibly be found
in an earlier passage, in which he stated, aftereece to the rule against arbitrary
detention in Article 5 of the Convention, and byywaf introduction to the four
guestions said to be raised by the case:

“Our domestic law comprehends both the provisiohSah 2
to the Immigration Act 1971 and the Secretary oatSs
published policy, whichunder principles of public law, he is
obliged to follow’ (para 54, emphasis added)

The court (quite possibly reflecting the argumenitadhad been developed before it),
thus appears to have accepted as a starting-pothgut further analysis, that at least
in the context of Article 5 published policy wasuealent to law, and that
unpublished policy, at least so far as inconsisaetiit published policy, was unlawful.

Given the lack of discussion of this point, we dx with respect regard ourselves as
bound by this judgment to accept that, whetheitherpurposes of thBunday Times
principles or otherwise, policy is to be equatedhwaw. We have no difficulty in
accepting the decision so far as it depended omtomsistency of the published and
unpublished policies. In that respect it is readsyplicable under principles of
legitimate expectation, as already discussed. Thids case (the other case was said
to be “even stronger”. paragraph 70), the Masterthef Rolls accepted that the
claimant had arguable claims for judicial reviehattthere was no reason to doubt the



genuineness of his solicitor's intentions, and thad she been aware of the
unpublished policy she would have instituted prdoegs before the detention (paras
68-9). He observed:

Those acting for N could reasonably expect, havegard to
those aspects of the Secretary of State’s poliay biad been
made public, that N would not be detained on treugd that
his removal was imminent. The only basis upon whicé

Immigration Service could treat his removal as imemt was
by applying that aspect of the Secretary of Stateliey which

had not been made public, namely that no regarddami paid
to an intimation that judicial review proceeding®uld be

instituted. The Secretary of State cannot rely ufios aspect
of his policy as rendering lawful that which was, the face of
it, at odds with his policy, as made public. (paegip 68)

79. That, to our mind, is the language of legitimatpentation, rather than of a specific
legal requirement. Thus, as in the present case,vibe was not the lack of
publication, but the operation of the unpublishetiqy in a manner inconsistent with
the published policy.

Causation

80. The next question is whether the fact that thesi@cito detain was made against the
background of an unlawful policy was in itself sciént to provide the foundation for
the cause of action for false imprisonment, andward of at least nominal damages.
The judge held that it was not. He summarisedékpective arguments:

130. The essential submission on the part of thieneints was
simple. Each of these claimants was, they sayjroitgor as
the case may be kept in detention) under an unlapdlicy.

Therefore they were unlawfully detained. Unlawfetehtion is
to be equated with false imprisonment: and accgiginand
without more, they are entitled to damages for pibeeiod of
their unlawful detention...

131. Mr Tam did not seek to advance before me ganaent
that there may be some categories of unlawful dietercase,
properly so styled, which do not sound in damageadher his
submission was thaivhere the unlawful policy was of no
causative effect (because detention would still ehdneen
lawfully directed irrespective of the new policy)eh the
detention is not to be styled as unlawful detengiball.

132. So there are two stages to the argument. bk i$
whether, as a matter of principle, it is open te defendant to
rely on an argument based on causation. The sesq(ifdt is
so open to the defendant) whether on the individaels of
each of these five cases the claimant concerneddwolany
event have been lawfully detained quite apart friv@ new
policy. (paras 130-2, emphasis added)

81. The judge accepted Mr Tam’s submission (as empdthgisthis passage), and that it
was accordingly necessary for him to inquire, bgnence to the individual facts —
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. whether the introduction of the unlawful and ubished
policy in fact caused each claimant unjustifiabg ainlawfully
to be detained. (paragraph 147)

As we understand it, he regarded the legal issueoasluded in favour of the
Secretary of State by binding authority, in paftacuhe decision of this court iD v
Home Office to which reference has already been made. Tla@&nchlso was for
damages for false imprisonment, arising out of mi&ta@ pending deportation. The
judge relied on a passage in the judgment of Bradke

110. (Counsel for the Home Secretary) also subdittat we
should bear in mind the consideration that, wher th
Administrative Court quashes a decision of an inmatign
officer on the grounds of public law error, therdl e nothing

to stop him making the same decision, this timeabkawful
route. It appears to me that the answer to thisatiginlies in
the field of causatian.”

To illustrate this point Brooke LJ contrasted —

(1) Nadarajah (above), where it was held that, if the officerstidions had not
been tainted by failure to disclose the relevaricpothe applicants would
have started the legal proceedings which undeséieet policy were needed
to prevent their detention; and

(2) Saadi[2002] 1 WLR 3131, where it was held by the Hou$d ords that
failure to give the right reason for the detentiathough procedurally inept,
did not affect the legality of the detention.

With respect to Brooke LJ, we do not find this pafrthe judgment easy to follow. It
does not appear to sit easily with the followinggueaph (quoted at para 52 above),
in which Brooke LJ emphasised that, under modetiplaw principles, once it is
found that the immigration officer failed to taketo account a matter of material
significance, he will have had “no power” to autiBerthe detention in question. Nor
do we think that the two judgments cited by Brodkeprovide sufficient support or
illustration for the point. They appear to say moghof the causal relationship
between the invalidity and the detention. Nor wiisee concerned directly with the
constituents of a cause of action for false impmsent.

Mr Husain submits further that Brooke LJ’s approszlcausation is inconsistent with
the House of Lords judgment @hristie v Leachinskj1947] AC 573, not apparently
cited to him. That well-known case related to atioacfor false imprisonment,
following arrest by an officer. The arrest was etiato be on grounds of “unlawful
possession” under a local Act, although the Actegdaem no power to arrest without
warrant. It was no defence that another statutorygp existed which might lawfully
have been invoked to justify the arrest. The reasby the other power of arrest
could not be relied on was that it was a conditbits lawful exercise that the person
arrested was informed of the reason for his arsest:the speech of Viscount Simon
at 587 to 9. In our judgment, tlratio of the decision is correctly set out in the
headnote:

It is a condition of lawful arrest that the partyested should
know on what charge or on suspicion of what cringei$
arrested: and, therefore, just as a private pesscgsting on
suspicion must acquaint the party with the causki®ofarrest,
SO0 must a policeman arresting without warrant ospgion
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state at the time (unless the party is already a@oted with it),
on what charge the arrest is being made or at isfstn him
of the facts which are said to constitute a crimdis part. ...

Roberts v Cheshire Chief Constafil®99] 1 WLR 662 may also appear inconsistent
with Brooke LJ’s approach, but that needs to seethe light of its consideration by
this Court inSK In Robertsthe claimant had been arrested on suspicion ofpt@ty

to burgle, and taken to a police station for questig, and his detention was duly
authorised at 11.25pm. Under the relevant statitedetention should have been
reviewed at 5.25am, but it did not take place u@dtd5am, when his continuing
detention was confirmed. (He was eventually reléaat 6.55pm that evening.)
Although it was clear that, if the review had bemmducted at the correct time he
would still have been detained, he had a good cfamunlawful false imprisonment
during the intervening 2 hours 20 minutes. This Wwasause the requirement of
periodic review was a pre-condition of the contta of his lawful detention: if
there was no review, the authority for his detengapired. Clarke LJ said, at 665:

In these circumstances the judge held that theorelmt was
being unlawfully detained as from 5.25am. | agr8ection
34(1) of the Act is mandatory. As already statédyrovides
that a person shall not be kept in police detengzoept in
accordance with the relevant provisions of the AtThe
respondent was detained at 11.25pm on the 30th Solyhat
by section 40(1)(b) a review of his detention sdduhve taken
place before 5.25am on the 31st July. No such weveok
place. It follows, as | see it, that from that tithe respondent
was not being detained in accordance with the aglev
provisions of the Act. It further follows from semt 34(1) that
his detention was thereafter unlawful until somergwoccurred
to make it lawful.

Clarke LJ approved the statement in a suppleme@texk & Lindsell on Torts

"In relation to detention under the Act of 1984e #ituation is
quite different. On the expiry of the prescribedripe of
detention, any authority to continue the detentimin the
arrested person ceases to exist and continued tideteis
unlawful.”

We therefore respectfully agree with Laws LJ’s exaition ofRobertsn SK

25. Thus inRobertsthe requirement of periodic review, on the
proper construction of the statute, had to be feadisas a
condition precedent to the legality of the susped¢tention. It
was made so by the express terms of s.34(1) [oPtlee and
Criminal Evidence Act 1984]. ...

Thus, in bothChristieandRobertsthere was no lawful authority (Roberts after the
expiration of the prescribed period) for the datantof the detained person. In the
present case there is no doubt that the statutmmers relied on by the Secretary of
State were apt for the purpose, and the case isasetd on the breach of any specific
regulation on which the legality of detention waspendent. Rather it is about the
manner in which the power was exercised.

We consider, first, that it is necessary to digtis between the detention of FNPs
under sub-paragraph (1) of paragraph 2 of Sche®lttethe 1971 Act and detention
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under sub-paragraphs (2) or (3). Sub-paragraplis(it3elf legislative authority for
the detention of a FNP who has been sentencedgnsomment and who has been
the subject of a recommendation for deportatiomnlfunlawful decision is made by
the Secretary of State not to direct his releds Qourt may quash the decision and
require it to be retaken, but the legislative atitiidor his detention is unaffected. It
follows that the FNP will have no claim for damadesfalse imprisonment in such
circumstances. Furthermoi®Kis authority, binding on us, that a failure in breaf
procedural rules to review his detention does restessarily render the detention
unlawful.

The position is different when the decision to deta made under sub-paragraph (2)
or (3). In these cases, there is no lawful authdatdetain unless a lawful decision is
made by the Secretary of State. The mere existeinae internal, unpublished policy
or practice at variance with, and more disadvamagé¢o the FNP than, the published
policy will not render a decision to detain unlalfit must be shown that the
unpublished policy was applied to him. Even thenmust be shown that the
application of the policy was material to the dimis If the decision to detain him
was inevitable, the application of the policy ismaterial, and the decision is not
liable to be set aside as unlawful. Once again,dvew once a decision to detain has
lawfully been made, a review of detention thatntawful on Wednesburyrinciples
will not necessarily lead to his continued detemti@ing unlawful.

For completeness, we would add that the test oémadity may not be precisely the
same as in the context of an application for a lgjngsorder in judicial review. In that
context, a court, faced with a judicial review olamade promptly following the
original decision, would be likely to quash a damis and require it to be retaken,
even if the evidence showed only a risk that it migave been affected by the
illegality. However, in the context of a common lal&im in tort, which is concerned
not with prospective risk, but actual consequeneesthink it would be entitled, if
necessary, to look at the question of causationenbooadly, and ask whether the
illegality was the effective cause of the detentizee e.g.Galoo Ltd v Bright
Grahame Murray[1994] 1WLR1360, 1374; and the the discussion cdiug€ation in
Law” in Clerk & Lindsell Torts19" Ed, paras 2-69-71).

Damages

Compensatory or nominal damages?

91.

92.

As will be seen from our review of the facts, tesue of damages does not arise in
the cases before us. However, we make some comnrerite light of the full
argument we have heard. There appears to bediitleority on the proper approach
to the assessment of damages in a case wherettla detention was unlawful, but
where a lawful decision might have produced theesagsult. It is clear that proof of
damage is not an essential ingredient of the caliaetion for false imprisonment; it
is a “tort actionablger sé. In such cases:

“... the proper approach is to regard iajuria or wrong as

entitling the claimant to a judgment for damage$is favour

even without loss or damage, but where there idose or

damage such judgment will be for nominal damagely”on
(McGregor on Damageg.359).

This issue was consideredRoberts(above) the essential facts of which have already
been noted in connection with the issue of causalibe judge had awarded £500 for
false imprisonment. An alternative argument for Befendant was that the claimant
was entitled to nominal damages only, as he hdeérsdf no loss, it being established



93.

94.

95.

that he would have been detained in any event.k€lad saw the force of the
submission but rejected it:

“... the reason why the continued detention waswfll was
that no review was carried out. The wrong was hotyever,
the failure to carry out the review but the conéidwetention.
If the wrong had not been committed the plaintitbuld not
have been detained between 5.25am and 7.45amlldtv$o
that, as a matter of principle, he is entitled annpensation for
having been detained for those 2 hours and 20 estiu(p
668H)

He noted that there was no challenge to the amaiutite award, assuming that the
case for nominal damages only was rejected. Howéeemdded that £500 was
“substantially more” than he himself would have exesl to compensate the claimant
for false imprisonment —

... for a period of 2 hours and 20 minutes duridgclv he was
asleep, especially in circumstances in which ifesiew had
been carried out, his detention would have beerfulavjp
669H)

This appears to be authority that the mere faatt ahawful decision would have led
to the same consequence is not necessarily a réaskmiting the award to nominal
damages. On the other hand, the court accepte@shasmaterial factor in assessing
the amount of the award.

We admit to some difficulty, with respect, in unstanding this reasoning. Either
what would have happened if there had been a rewiasvrelevant to the assessment
of damages or it was not. If it was relevant, thera matter of logic damages should
have been nominal, since for practical purposes absence of a review made
absolutely no difference to the claimant’s detemti®©n the other hand, if this
consideration was not a material factor in decidimigether damages should be
nominal, then it would seem to follow that it shdilave been ignored altogether in
assessing the quantum of damages.

It is also helpful, in our view, given the requirents of the Human Rights Act, to
have in mind the relevant law under the Conventinticle 5.5 of the Convention
requires that the victim of detention in contravemtof that Article must have an
enforceable right to compensation. However, Articke5 does not require
compensation in the absence of damaga/V&ssink v The Netherlandapplication
12535/86), the Court said:

38. In the Court's view, paragraph 5 of Articleat.(5-5) is
complied with where it is possible to apply for quensation in
respect of a deprivation of liberty effected in ditions

contrary to paragraphs 1, 2, 3 or 4 (art. 5-1, &2, art. 5-3,
art. 5-4). It does not prohibit the Contracting t&afrom
making the award of compensation dependent upoikihiy

of the person concerned to show damage resultimy fthe
breach. In the context of Article 5 § 5 (art. 5-&8%, for that of
Article 25 (art. 25) (see, inter alia, the Huvigigment of 24
April 1990, Series A no. 176-B, pp. 56-57, 8§ 3Bk status of
“victim” may exist even where there is no damag4, there
can be no question of “compensation” where therenas
pecuniary or non-pecuniary damage to compensate. ...
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If we had to decide the matter, we would not nemdysregard ourselves as
precluded byRobertsfrom considering, for the purposes of assessingadas)
whether an unlawful detention had in practice cduaay real loss. If, on the
evidence, it was clear that, even assuming a lawfuisideration, there was no
realistic possibility of a different decision hagirbeen reached, and no realistic
possibility of earlier release, then we do notwhg that should not be reflected in an
award of nominal damages only. However, on the wanhave taken of the issue of
causation, such a set of facts in the present xomteuld mean that there was no
liability at all, so that the issue of damages wioubt arise. It follows that the
determination of the appeals depends on the factheo individual cases. Since
consideration of the Appellants’ claims for exemplaamages depends on their
establishing liability in principle, we shall retuto that issue later in this judgment.

ISSUES SPECIFIC TO THE APPELLANTS

97.

WL
98.

99.

Because of the lack of consistency and clarityhim practice of the Home Office in
relation to FNPs during the period in question hese appeals, it is necessary to
consider, in respect of each Appellant, whether tomtinued detention was
determined pursuant to the unpublished policy dr 8econdly, the question arises
whether relief should be granted on the basis §f @ange of circumstances since
Davis J’'s judgment.

WL has been detained under paragraph 2(2) andf @3teedule 3 since June 2006, a
very long time. It is contended on his behalf tlgaite apart from the issues as to the
Home Secretary’s unpublished practice, that wasadly unjustifiably long when his
case was considered by Collins J in his judgmergrgon 4 July 2008, i.e. it could
not be justified by reference tdardial Singhprinciples; it was far too long when his
claim for judicial review came before Davis J; drelhas now been detained for the
purposes of deportation for an unprecedented alaaviul period.

Davis J summarised the facts and his findings nagraphs 82 to 88 and paragraphs
198 to 204 of his judgment:

82. Mr Lumba, a citizen of the Democratic RepulblicCongo,
entered the United Kingdom unlawfully on 10 Aprd4. He
claimed asylum. This was eventually refused, leuvas given
leave to remain until 13 April 2004.

83. On 26 February 1998 he was convicted of a coliassault
occasioning actual bodily harm and received a dislto
sentence. He was convicted subsequently, on depara
occasions, of counts of disorderly behaviour anmeatening
behaviour. Then on 24 April 2001 he was conviaied count
of assault occasioning actual bodily harm and veatemiced to
6 months imprisonment. On 29 August 200l (in theerim
having been convicted for minor offences of théf® was
sentenced to 4 months imprisonment for assaultimgplece
officer. On 24 October 2003 he was convicted @oant of
inflicting grievous bodily harm with intent, whicimvolved
striking a man on the head with a brick. A probatreport
noted no sign of regret or remorse and “an alarrpautern of
reoffending in relation to violent offending”. Heas sentenced
on 12 January 2004 to 4 years imprisonment. Heived



several adjudications for bad behaviour while insqm
(including for fighting).

84. On 20 January 2004 Mr Lumba lodged an apptinator
indefinite leave to remain. However, by letteredhB April
2006 the Secretary of State informed Mr Lumba oé th
intention to deport him, and formal notice was dadter given
to him and, in due course, his wife. He was dubketaeleased
from prison on 23 June 2006 but by letter dated@2 2006
he was notified that he was to be detained undertignmation
powers.

85. He pursued an appeal against deportation. appeal was
dismissed on 15 December 2006, the Immigration dundding
the “appalling criminal record” and being unperseds to the
assertions of illness. In the meantime, it doesappear that
regular, or any, detention reviews were introdudsgfore
February 2007.

86. Lack of co-operation on the part of Mr Lumbahiglping
obtain travel documentation was noted. On 14 Ma2@b7 a
deportation order was signed. The Democratic Rlepulb
Congo Embassy was pressed by the Home Office tayress.
Eventually, directions for removal were set forR@gust 2007.
Five days before that, fresh representations weadenoy Mr
Lumba that he would be at risk if returned. Thasgere
rejected. He commenced judicial review proceedingsich
were then ordered by consent to be stayed penkdenddcision
in the pending BKcase (relating to removal of failed asylum
seekers to the Democratic Republic of Congo). e t
meantime, detention reviews maintained a decisiatetain on
the principal ground of very high risk of abscorgliand also
risk of reoffending.

87. The present proceedings were commenced on fdhéc
2007. Thereafter various bail applications werkised by
Immigration Judges: one, not unreasonably, notimat tMr
Lumba had shown a “blatant disregard” for some etspef
English law. In the meantime, the renewal applcatfor
permission to apply for judicial review was adjoedn pending
the final outcome of the BKase. On 14 May 2008, Collins J
refused to grant bail.

88. On 24 June 2008, his application came befolen€d ....
In a fully reasoned judgment Collins J reviewedevaht
authorities such ad#dardial Singh and | and A Collins J
expressed himself as “entirely satisfied in thewistance of
this case that there is a real risk of abscondi@gllins J
concluded that continued detention then remainedula(the
decision of the Court of Appeal in tiBK case by then being
awaited). Collins J then went on to note the fdising
development” raised during the hearing before lwomcerning
the changed approach to the detention of FNPs;denesl that
aspect; but indicated that he remained satisfied thwas
proper to maintain detention. But he ruled thatigsue of the
lawfulness of the past detentions of Mr Lumba woluddve to



be considered at a further hearing (which, as lehaveady
indicated, is how the matter came before me).

198. Mr Lumba was held in immigration detention2$June
2006 and has been in detention up to the time @fhéaring
before me — a period of nearly 2% years. His dppghts
were exhausted on 27 December 2006. The backgraiuinid
(very serious) criminality while in the United Kidgm appears
from what | have summarised earlier in this judgtnen

199. There can be no doubt that Mr Lumba wouldeléased,
pose a serious risk of (serious ) reoffending, e potential
serious harm of members of the public, and woulskepm high
risk of absconding.

200. | think I can take his case quite shortly,withtstanding
the elaborate arguments advanced on his behatfan Ido so
primarily because of the judgment of Collins J mstcase
given on 4 July 2008. Collins J necessarily com®d the
matter by reference to the old policy, which indé€exbether
with the Cullen criteria) was the one in effectritBed in the
initial evidence of the Secretary of State put beftnim.
Collins J applied the principles éfardial Singhand_and_A
Collins J noted the various failed bail applicatiam the part
of Mr Lumba, including a previous bail applicaticgfused by
Collins J himself. He noted that there was pendiag
consideration by the Court of Appeal the case tfrns to the
Democratic Republic of Congo in the Biase. Collins J found
that the continued detention in the case of Mr Lamb
nevertheless as at that time was lawful, concludivag there
was a real risk of absconding.

201. In the course of his judgment Collins J, studt the
dangers to the public of release and the risk statding are
always highly relevant considerations. He saids tlat
paragraph 64:

“64. | have already indicated that | am entirelyisseed in
the circumstances of this case that there is a rslal of
absconding. That means that to release wouldkedylio
undermine the whole purpose of deportation, whish i
clearly in the public interest and for the publmod, as the
Secretary of State has decided; and that decisasnbleen
upheld on appeal.”

He also said this at paragraph 78:-

“In all cases it is surely necessary to consideetiver the
individual is sufficiently high risk, notwithstandy the
circumstances which led to his imprisonment.”

He went on to say this at paragraph 86 and 87:-

“86. It seems to me that | have to consider for alfys
whether detention, applying the correct principlessed on
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Hardial Singh is lawful. Mr Goodman submits that it is not
for the court to remedy any defects in the procasany
unlawfulness perpetrated by the Secretary of Stateat is
not what the court is doing. The court has to takeount
not only of the presumption in favour of libertytkalso has
to take into account the circumstances, the datmehe
public if the man is released, the risk of abscogdio that
deportation is frustrated and the reasonablenessthe
relevant principles, of continuing detention. Tllaes not
depend upon any matters raised by, or possibleakaist
made by, the Secretary of State.

87. InSKMunby J suggested that it was not appropriate for
the court to rely on matters not raised by the Jiaial
officer in objecting to bail. In that case the teatthat was
not relied on was the risk of absconding. | amrabto say
that 1 do not agree with that. It seems to me thatcourt is
not only entitled to, but is bound to take into @oat all
relevant material in deciding for itself whethertalgion is

or is not lawful, both that which is favourable aod that
which is unfavourable to a particular individual.”

As will be gathered, | agree with that approachCaollins J:
which also seems to me to be entirely consistenbnly with
A but also with the subsequent approach of the Gukppeal
in SK

202. In my view, if continued detention after J@RO8 can be
justified applying (among other thingsHardial Singh
principles, as Collins J has decided, then it se¢msne
virtually to follow that continued detention befatteat date is
likewise justified by reference to those principlds any event,
having reviewed the evidence for myself, | concltits it was
and that such detention was reasonable and lawful.

203. | further conclude that there is nothing ie #vidence to
show that Mr Lumba was initially, or thereaftertaleed by
application of the new policy. It is clear thatshtase was
regularly reviewed after February 2007, with indivated
consideration being given to release: these reviawesfully
documented in witness statements of Ms Honeymanrenmad
the proceedings. A high risk of absconding andga hisk of
reoffending was, entirely justifiably, assessedalsb consider,
in line with the reasons of Collins J, that therasvat all stages
indeed a prospect of removal within a reasonablege There
was no lack of due expedition. | have no hesitatio
concluding that not only could the defendant prhpend
lawfully detain Mr Lumba, but the defendant progednd
lawfully did do.

We have seen nothing in the evidence to justifgrieting with Davis J's finding in
paragraph 203 of his judgment. It is entirely bog by the contemporaneous
documents relating to WL’s detention. Moreoverhlae made applications to the AIT
for bail that have been refused by Immigration &sdgnaware of the unpublished
practice. It is relevant to cite the reasons gibgrimmigration Judge Goldfarb when
refusing bail on 4 February 2008:
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102.

103.

| am satisfied that the appellant has shown a miatsregard
for the laws of this country, both immigration ageneral law,
with respect to his criminal activities. | do nodbnsider he
would abide by any conditions of bail nor do | coles that his
nephew with whom he has only an intermittent canveauld

... be able to exert any influence over him to emhe would
respond to conditions of bail. | notice the twoigial reviews
and the first hearing in April. | take into accodlmat removal is
not imminent but consider on balance that as heshasvn

violence in his past criminal activities he shoatthtinue to be
detained. | consider there is the possibility o bommitting
further offences.

It follows that the fact that there was an unpuids practice with regard to the
detention of FNPs is irrelevant to his claim. Thhe real attack on his behalf is
against the judgment of Collins J, who, as has Iseen, decided that there was a real
risk of absconding. In view of WL'’s criminal recbof violence, the risk of further
offending and or serious harm to the public if herevreleased was obvious. In
deciding that despite the duration of his detentiencould continue to be detained
under the 1971 Act, Collins J took into accounthbtite fact that WL could have
returned to the Congo voluntarily, but refused ¢ost, and that his deportation had
been delayed by his several unsuccessful applieafiar asylum or leave to remain
and appeals against their refusal. It is submittedbehalf of WL that the judge erred
in doing so.

In our judgment, the fact that a FNP is refusingetinirn voluntarily, or is refusing to
cooperate in his return (for example, by refusiogapply for an emergency travel
document, as initially did WL) is relevant to thesassment of the legality of his
continued detention: see (A) v Secretary of State for the Home Departneénatl
below. So is the fact that the period of his detenhas been increased, and his
deportation postponed, by his pursuit of appeald jalicial review proceedings
seeking to challenge his deportation order or piglieation for asylum or leave to
remain, particularly if his applications and apgeate obviously unmeritorious. In
our judgment, as a matter of principle, a FNP caeomplain of the prolongation of
his detention if it is caused by his own conduct.

This approach is consistent with the judgment @& Divisional Court inR (Q) v
Secretary of State for the Home Departn{@006] EWHC 2690 (Admin). The Court,
in deciding whether detention was compatible witle Hardial Singh principles,
disregarded the delay which took place as a resffuthe Respondent pursuing a
statutory appealAuld LJ said:

20. In the Court’s view, despite the unfortunatgalehistory of
this case since January 2003, the appropriate ¢eioo
considering the delay for the purpose of theseiegpbns is
from Q’s withdrawal in March 2006 of his appeal iaga
deportation, a period of six or seven months. Utitén the
Secretary could not know whether or when he woudgeh
power to deport him and, with it, a correspondibfjgation to
engage with the Algerian authorities as to the idetidney
required in his case as to his identity and farmdginections etc
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In R (I) v Secretary of State for the Home Offz@02] EWCA Civ 888Simon Brown
LJ said:

35. WhatChahal (1996) 23 EHRR 413 llustrates is that a
detained asylum seeker cannot invoke the delayssadgy
occasioned by his own asylum claim (and any sule@qu
appeal(s)) to contend that his removal is clearigt“going to
be possible within a reasonable time”, so that hestnbe
released. That, however, is by no means to saythate, as
here, a detainee, whom for reasons quite other lilsaasylum
claim the Secretary of State is unable to removmoses
during his detention to claim asylum, that claimhibat
unresolved, precludes his asserting that limitatrof the
Hardial Singhprinciples is not satisfied. ...

Dyson LJ agreed:

As regards the relevance of the appellant’s asytlaim and
appeal, | agree that for the reasons given by SiBrown LJ,
this is not material to the reasonableness of drgth of
detention.

In R (A) v Secretary of State for the Home Departnj2@07] EWCA Civ 804
detention of 4 years was lawful because it had bmmasioned by the detainee’s
refusal to accept voluntary repatriation. Toulsdnshid:

54. | accept the submission on behalf of the Horeeré&ary
that where there is a risk of absconding and asetfto accept
voluntary repatriation, those are bound to be Jergortant
factors, and likely often to be decisive factorsdietermining
the reasonableness of a person’s detention, prdvitat
deportation is the genuine purpose of the detenfibe risk of
absconding is important because it threatens teatlefhe
purpose for which the deportation order was madhe. refusal
of voluntary repatriation is important not only egidence of
the risk of absconding, but also because therdig difference
between administrative detention in circumstancheres there
is no immediate prospect of the detainee being tabteturn to
his country of origin and detention in circumstaeéhere he
could return there at once. In the latter caseldke of liberty
involved in the individual’'s continued detentionagproduct of
his own making.

Longmore LJ agreed with the judgment of ToulsonKd&ene LJ broadly agreed, but
added comments of his own.

It follows that we see no material error in ColliHs approach or in his conclusion.

WL also seeks to rely on the judgment of the EC$aid Shamilovich Kadzoev v.
Direktsia ‘Migratsia’ pri Ministerstvo na vatreshiei rabotiCase C-357/09, a case on
Directive 2008/115/EC of the European Parliament ai the Council of 16
December 2008 on common standards and procedukdsmber States for returning
illegally staying third-country nationals (OJ 200848, p. 98). The Directive was not
relied upon in the grounds of appeal. In any eveotyever, the United Kingdom has
opted out of the Directive. We accept the submissibthe Secretary of State that in
these circumstances WL cannot rely on the Directive
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KM

109.

WL asks us to consider the period that has elagssze Davis J's judgment and
subsequent evidence, including a psychiatric re@ord to determine the legality of
his current detention. We consider that the CourtAppeal should be very
circumspect about taking such a course, espeallhe facts of this case. There are
current proceedings before the AIT, which orderedonsideration of its decision
refusing to revoke the deportation order. The CotiAppeal should not embark on a
first instance decision on matters, such as whetmerdeportation order should be
revoked on account of WL's mental condition, tharl@ment has entrusted to a
specialist tribunal. Whatever the precise extenthef jurisdiction of the Court of
Appeal to rule on the continuing legality of detentat the appeal stage, we do not
propose to do so in the present case, first becaeseve concluded that we ought to
dismiss the appeals against the orders of Collivts Bavis JJ in relation to WL'’s
individual claims, secondly because of the pengimgeedings before the Tribunal. It
would be inappropriate for this Court to considgraafirst instance decision whether
the mental condition of WL renders his continuededgon unlawful. Apart from
that, having reviewed the history of WL's detentiand the reasons given for
continuing it, and for the refusals of bail, and lseveral hitherto unmeritorious
appeals and applications, we are satisfied thadéiention for the purposes of his
deportation continues to be lawful.

KM too was detained under paragraph 2(2) and (3)Sohedule 3. Davis J
summarised the facts of his case as follows:

77. Mr Mighty was born in Jamaica on 18 Novembe3Ql9He
arrived in the United Kingdom on 4 December 199#;jally

being given 6 months leave to enter as a visitcariods
applications thereafter for leave to remain failadyever on
10 February 2003 he was granted indefinite leavenaain as
part of the seven year overstayer concession. Aesuent
application for naturalisation was refused in 2005.

78. He has been convicted of 14 offences on 1lsgmts. In

particular, on 23 May 2003 he was convicted on t®wf

robbery and possession of a Class A drug with triesupply
and was sentenced to 3% years imprisonment onriy 203.
On release on licence, he committed a driving akeand was
recalled to prison. He had received a furtheramliat sentence
for this on 30 May 2005. He was released on 31 Mafn6.

79. On 9 May 2006 he was notified of a decision thyg
Secretary of State to deport him. On 19 May 2006was
detained. An appeal against the decision was gesstul and
all appeal rights were exhausted by 20 Novembel620h
application for bail had been refused on 27 Sep&zrab06.

80. A further application for bail was unsuccessfOn 2
November 2006 he attempted with others to escapm fr
detention (apparently while in a prison van). éspect of this
he was subsequently convicted of counts of attergptd
escape and assault occasioning actual bodily harg August
2007 and sentenced to 6 months imprisonment.

81. A deportation order was signed on 15 DecemBé6 2An
application for a travel document was submitted the



Jamaican High Commission and there was an interoie27

November 2007. He remained in detention, with la&gu
reviews: the decisions to continue detention idety as

reasons, risk of absconding and risk of reoffendagainst an
assessment that his removal to Jamaica was imminémt

application for bail was refused on 19 February 00He

commenced the present proceedings on 29 May 2b@8was

finally released on bail by an Immigration Judge 28 July

2008.

110. The judge considered his claim that he had beeawdully detained in paragraphs
189 to 197:

189. Mr Mighty's detention under paragraph 2 of &tlle 3
commenced on 19 May 2006. His appeal rights were
exhausted on 20 November 2006. He was releaséxdibon

28 July 2008: a period of over 2 years and 2 morftiosn
initial detention. Thereafter, | add, it seemsttha has now
been charged with an offence of possession of & dadrug
with intent to supply, committed after his releasad is
awaiting potential committal for trial.

190. The essence of his claim, he having commenced
proceedings on 29 May 2008, was that his detentias for a
longer than reasonable period; that there had hegorospect

of deporting him within a reasonable period of tintteat he
was unlikely to abscond if released; and generalitiardial
Singh principles, that he should have been released.e Th
amended grounds also of course attack the newypolic

191. That Mr Mighty could properly have been detdirand

was properly detained in the first instance, if lgpy the old

policy, seems to me to be plain. He had a veryreadrd of

serious criminality, with a very high risk of reeffding, and
there was a high risk of absconding (illustratedhier by his

attempt to escape while in detention). It is tonbéed that bail
was refused on these grounds by Immigration Judges
numerous occasions which supports what in my vievalso

plain, namely that such risks continued.

192. The question remains as to whether he wasddtéor a
longer than reasonable period or (a linked issusther there
had been no prospect of deporting him within a oeable
period of time. Mr Macdonald suggested that heukhtave
been released after one year’s detention.

193. The evidence in this case was relatively &ahit But it is
sufficient to show that Mr Mighty’s case was revegvon an
individuated basis. It also shows that contact masntained
by the defendant with the Jamaican authorities @itiew to
securing removal. Ultimately, after an application 18
September 2007, an interview was arranged withl@meaican
Embassy on 27 November 2007 to secure the necesasaey
documentation. A monthly progress report of theDCaf 18
January 2008 indicated that Mr Mighty would be kept
detention because of a risk of absconding, becéauseill



enable us to affect your removal from the Unitechdtiom”
and because “your release is not considered coveluci the
public good”. This position was thereafter main&l until
eventually he was released on bail on 28 July 2008.

194. There is no very detailed evidence to show ta

Mighty, his appeal rights having been exhaustededato

cooperate. However, by a letter from the defendted 12
May 2008, it was recorded that in March and Jul@7201r

Mighty failed to comply with requests for informati which

might lead to the issue of a travel document andohky

completed the necessary forms on 21 August 2007s dlso
the case, as | see it, that, inevitably, he wouldehbeen
remanded or detained, in the aftermath of the giteémescape
and assault occasioning actual bodily harm, ingeispf which

he was convicted on 6 August 2007 and sentencédrtonths’

imprisonment. Indeed the defendant’s letter ofM&y 2008

makes that practical point. | would, all the sanhmave

appreciated rather more evidence than was put defa to
show the defendant’s attempts to gain the necessawgl

documents before the autumn of 2007 and thereaftemay

also be noted that throughout Mr Mighty had beersying an
application to the European Court of Human Rightsdeed

that was relied on by his solicitors as showingreasonable
prospect of removal within a reasonable period; cWwhion

Hardial Singhprinciples, does not follow.

195. In my view, on the evidence, the Secretarptate was
justified in detaining, and in continuing the ddten of Mr
Mighty until he was released on 28 July 2008. @Gitlee high
risk of (serious) reoffending, the high risk of atsding, set
also in the context of the escape incident for Whie was
convicted on 6 August 2007 and sentenced to 6 msbnth
imprisonment, and the initial lack of cooperationhink the
period of detention was reasonable and justifiedHamndial
Singhprinciples.

196. There is also nothing in the papers beforeaneadicate
that the overall decision to detain, and keep iterteon, was
influenced, or “infected” as Mr Macdonald put ity the new
policy: on the contrary, the papers indicate tlgnerally
speaking, the approach applied to Mr Mighty wasfaet
conducted by an assessment consistent with thepalidy.
Accordingly, I am satisfied that Mr Mighty would V& been
and was kept in detention irrespective of the nelicp, and
that such detention was lawful and justifiable.

197. | conclude that his claim for damages for wildh
detention fails.

111. The crucial issue, for present purposes, is whdttendditional documents disclosed
by the Secretary of State show that Davis J's amneh, in paragraph 196, that the
decision to detain, and to continue to detain, Kikwot made by the application of
the new policy.



112.

113.

114.

The documentary evidence begins with an undateéer leom the probation officer
supervising KM following his release from prison ®h March 2006. The letter refers
to his detention for deportation on 19 May 2006] #merefore may be assumed to
have been written shortly afterwards. It gives aitpege account of his period in the
community. However, on 27 September 2006 he wasseef bail by the AIT on the
grounds that his record was such that he couldbrotelied upon to abide by any
conditions of bail, and he could not be relied upohto re-offend.

As mentioned above, on 2 November 2006 KM attempiiétal others to escape from
detention. Between 2 November 2006 and 6 Augus?2@Men his sentence of 6
months imprisonment was imposed following his Igieas of guilty, he was
remanded in custody in connection with his triadl ot under the Immigration Acts:
see the sentencing remarks of HH Judge Pearl & PRgA monthly progress report
of 24 September 2007 indicates that he was detdieeduse there was reason to
believe that he would fail to comply with any camnatis attached to his release, to
enable his removal from the United Kingdom and hseeahis release was not
considered conducive to the public good. It refénte his attempt to escape from
custody. There were further progress reports ikt and November 2007. The
latter proposed that he should remain in detenbiecause a deportation order had
been signed against him; the issue of a travel Meoti was imminent and would
enable him to be removed; he was being held at AN#hdsworth as result of his
conviction for attempting to escape from custodyd &e was being uncooperative
with the emergency travel document process. Northasfe progress reports refers to
any policy or practice of the Home Office. Howetee next detention review, dated
5 December 2007, refers to his detention having lmemsidered “according to the
current criteria”. KM relies on this and similarfeeences in subsequent reviews as
indicating that the unpublished practice had bgmglied in his case. We note that the
progress report provided to KM on the same dates ahoe refer to any criteria. The
review of January 2008 is in the same terms asofhiaecember 2007.

On 19 February 2008, KM was refused bail by an Igration Judge. The judge’s
reasons included the following:

The Applicant presents as a 27-year old citizedaohaica who
arrived in the UK in December 1992 as a lawfulteisend has
a history of serious criminal offending, unreliayil and non-
cooperation, in that:

* he has convictions on 11 occasions for 14 offerares
these include a conviction on 23rd of May 2003 at
Kingston Crown Court for Robbery and Possessioh wit
Intent to Supply for which he received a custodial
sentence of 3 %2 years.

* He was most recently convicted on 6 August 2007 of
ABH and also [significantly going to the issue of
suitability for bail] of Attempting to Escape from
Lawful Custody, for which he was sentenced to 6
months' imprisonment;

* during his time in administrative detention he has
exhibited disruptive and un-co-operative conduct by
being part of a hunger strike, barricading himsela
room and destroying property.
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A review of 6 March 2008 concluded that detentitvoidd be continued. It was
anticipated that a travel document for KM wouldisgued imminently. The reasons
given for maintaining detention were evidence advpyus absconding and the fact
that he had no further right of appeal and his nahto Jamaica was pending. The
review concluded:

This case has been considered under the curretgriayi
however, [KM] should not be released as his remasal
considered to be imminent and his conviction feerapting to
escape lawful custody demonstrates non-compliance.

A senior executive officer commented as follows:

Whilst | agree with the reasoning behind maintagniletention,
in that [KM] presents a serious risk of abscondivg, need to
be clear about the imminence of his removal. It nist
imminent, as such, although | have considered Weathave
applied for and are awaiting an ETD -- we are pesging the
case to removal, and there are no other barrieeking
progress into account and also the very seriougreaif his
offences | consider that removal will be achievabithin a
reasonable period and that detention is propottgotwathe risk
that he may abscond.

The Assistant Director of the CCD gave authoritymaintain detention adding the
following comment:

There is a real prospect of obtaining an ETD witlan
reasonable timescale and the subject is unlikebpmply with
reporting restrictions at this late stage in thepait&tion
process.

A case worker's review at the end of April 2008 pmsed that detention be
maintained for the following reasons:

[KM] should not be released as his removal is atergid to be
imminent and his conviction for attempting to escdawful
custody demonstrates non-compliance.

This is confirmed by an Immigration Judge at hig bearing
which was refused on 16/11/2007, who quotes “I apt n
satisfied that the applicant would comply with aronditions
of bail. He has a significant criminal history ahds behaved
violently in the past has made an attempt to esdapm
custody previously. The only bar to removal is FHED and |
accept that the delay in obtaining that is solelye do the
applicant's disruptive behaviour”.

Based on the above it is recommended that he Hesfuneld in
IS detention which will assist in his removal whas ETD is
approved

This case has been assessed for its suitabilityefease under
current policy.

The SEO commented:
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It is clear from the history above but this mansprdas a
significant risk of absconding. We are now well adeed with
obtaining an ETD and taking particular accounthd serious
conviction | consider that, on all the known faittat detention
is proportionate to the risk of absconding and treahoval
within a reasonable period remains in prospect.

Please do not rely mainly on quotes from adjudi¢itaoulings
in future reviews. Their findings are of course ortant (and
likely to be persuasive) but we must ensure that hage
considered the facts ourselves on behalf of thd S when
considering whether detention under the Immigrafchis the
right decision in terms of the law and applicatadrpolicy.

Subsequent reviews do not refer to policy. By wagxample, the comment made
when authorities maintained detention on 4 July82@8s as follows:

| agree that detention remains appropriate for¢fasons given
above. | note particularly that [KM] is a seriousdapersistent
offender who presents a risk of re-offending anttarim to the
public. He has previously escaped from lawful cdgtd am
satisfied that there is a serious risk he woulbttacomply with
terms of his release as his history suggests scmetio has
little regard for the law and would not wish to ke touch
with the authorities. His case has also reachegdir@ where
he knows that we have a realistic prospect of rexhamd he is
unlikely to comply with immigration control. Whilste do not
have a document yet, good supporting evidence &En b
produced in a high-level intervention are [sic]rigemade with
the Jamaican authorities.

Having reviewed the late disclosure, we conclu@e the unpublished practice of the
Home Office made no difference to the decision éaih him. Although current
criteria are referred to in some detention reviglsy are not in most of the reviews.
We do not consider that the documents discloseithdysecretary of State lead to the
conclusion that the reviews deliberately conce@tedapplication of the unpublished
practice. Perhaps more importantly, the reasonsngiar his detention are cogent in
the extreme. Given the number and seriousnesssafffences, he would inevitably
have been detained on the application of the puddigpolicy. That is all the more
obviously the case after he had attempted to esitapecustody. The decisions on
his bail applications, to which we have referrett] aupport for this conclusion.

It follows that even assuming the unpublished pracbf the Home Office was
applied to him, that made no difference to his wg@. His claim that he was
unlawfully detained therefore fails.

Exemplary damages

120.

For the above reasons we agree with the judge’slgsion that, in the two cases
before us, claims for damages fail, and accordintje¢ question of exemplary
damages does not arise. However, it may be helpfulus to make some brief
comments. The principles governing the award ofrgxary damages in respect of
unlawful imprisonment were authoritatively reviewbyg this court inThompson v
Metropolitan Police Commissiong¢t998] QB 498. Having explained the directions
which should be given to a jury in relation to canpatory or aggravated damages,
the court indicated that such damages might beogpiate exceptionally -
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. where there has been conduct, including oppressiv
arbitrary behaviour, by police officers which dess the
exceptional remedy of exemplary damages.

The court set out certain points to be explainetthégury, including the following:

(c) that an award of exemplary damages is in efieaindfall
for the plaintiff and, where damages will be pagabut of
police funds, the sum awarded may not be availablde
expended by the police in a way which would ben#fi
public....

In the present case the judge indicated that hdédamat have regarded such an award
as appropriate:

205. | add, briefly, that, even if | had concluddetre was
unlawful detention in any of these cases justifyamgaward of
damages, | would not in any event have awarded phegyn
damages on the footing of unconstitutional, oppvessor
arbitrary conduct, in so far as sought. While tharmé Office
has, to put it mildly, not covered itself in glony this whole
matter of the new policy, | think the failings were essence
one of failing, promptly and directly, to confromhd address a
perceived legal difficulty: whether through concerat being
bearers of unwelcome news to the Ministers or ftinoan
instinct for ducking an apparently intractable peoi or
through institutional inertia or some other reasbrgannot
really say. | am not prepared, however, to conclodethe
material before me that there was a conscious idacigithin
the Home Office to operate tacitly an unpublishedlicy,
known to be highly suspect, in the hope it would he
uncovered or, if it was uncovered, against a pilathe courts
intervened, to present that reversal as being diedysto the
courts or the Human Rights Act. In my view what jpaped
here, in any of these five cases, cannot fairlythihk, be
described as sufficiently outrageous to justify amard of
exemplary damages. In any event, | emphasise tidatidual
consideration was given to the cases of each aflmants.

We give weight to that assessment by the judgdéetend of his very careful and
comprehensive judgment. It also accords with aum giew, even taking account of
the additional material which has been disclosed.cdhsider that there was a failure,
which to put it very mildly indeed, was very redgagtie, on the part of the Department
to face up to the basic problem that the publighelcty had not caught up with the
much more restrictive approach implicit in Minigéérstatements on the subject.
However, we find it difficult to describe such cartl as “unconstitutional, oppressive
or arbitrary”, in circumstances where the Home 8eey had an undoubted power to
detain for the purposes in question, and it has beéd that on the facts of the case he
could lawfully have exercised that power with tlaeng effect; at any rate, if it can be
so described, these circumstances mean that tltucois at the less serious end of
unconstitutional, oppressive or arbitrary. We disar in mind also that the claimants
had the right to apply for bail to an independeitiuinal, at which it was possible for
the continuing reasonableness of their detentiorbg¢ochallenged. An award of
exemplary damages would be an unwarranted wintifalthem, and it would have
little punitive effect since it will not be borneylithose most directly responsible.
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Rather it would be a drain on public resources whit itself is unlikely to add
significantly to the remedial effect of a declapatiof unlawfulness.

Moreover, it is difficult to see on what basis exdany damages could be assessed in
lead cases such as these. The conduct of the Hecret&y complained of in the
present case was common to a large number of detinvho have brought
proceedings against him. The selection of leadr@ais such as WL and KM does
not depend on the merits of their individual casdsch have not been assessed other
than for the purposes of the grant of permissiorapply for judicial review or
permission to appeal. Other claimants may have lggaa even more meritorious
claims to damages, and if appropriate exemplaryagg@s, than the present claimants.
There would be no principled basis, therefore, dstrict an award of exemplary
damages to the present lead claimants. If an aofaedemplary damages is made to
the present lead claimants, a similar award wowdehto be made in every case.
Exemplary damages are assessed by reference tmnldect of the tortfeasor. The
court would, we think, have to assess an appr@sam as exemplary damages and
divide it between all successful claimants. Butdwenot know how many successful
claimants there will ultimately be. These consitlers demonstrate that exemplary
damages, in a case such as the present, may fetdtl to be a remedy in judicial
review proceedings, and would be in the preserd@sas

Conclusion

124.

For the reasons set out above:

(1) The Secretary of State’s cross appeal will be alhvand the first declaration
(see para 2 above) will accordingly be set aside.

(2)  The Appellants’ appeals will be dismissed.



