0907445 [2010] RRTA 123 (25 February 2010)

RRT CASE NUMBER:

DIAC REFERENCE(S):

COUNTRY OF REFERENCE:

TRIBUNAL MEMBER:
DATE:
PLACE OF DECISION:

DECISION:

DECISION RECORD

0907445

CLF2009/93251

Congo, Democratic Republic of
Sydelle Muling

25 February 2010

Melbourne

The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of DematicrRepublic of Congo, arrived in
Australia [in] June 2009 and applied to the Deparitrof Immigration and Citizenship
for a Protection (Class XA) visa [in] July 2009.€Ttlelegate decided to refuse to grant
the visa [in] September 2009 and notified the aawli of the decision and his review
rights by letter [on the same date].

The delegate refused the visa application on tkeslibat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal [in] Septem®@09 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausial whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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12.

13.

14.

15.

16.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gq@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy tossathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.
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18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

21.

22.

23.

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal
also has had regard to the material referred thardelegate's decision, and other
material available to it from a range of sources.

According to the protection visa application, tipplecant is an ethnic Bantu male of
the Christian faith born on [date deleted: s.4312)[Village A], in the Democratic
Republic of Congo (DRC) . He lived in [City 1] frok®87 to 2006 and in Kinshasa
from 2006 to 2007. From 2007 he lived in [villagdeated: s.431(2)] in Angola and
from 2008 he was living in [City 2] Angola. The digpnt received 11 years education
and is fluent in French, Lingala, [dialect delete@t31(2)] and basic English. He was
never officially employed in the past. The applicdeparted DRC [in] May 2007,
crossing the border of Angola at [Village B] illdlyaHis de facto wife, [children’s
details deleted: s.431(2)] were residing in DRCyal as his [family details deleted
s.431(2)]

In a statutory declaration made by the applicaat;lhimed that he was Congolese by
birth, born in the province of Equator in [Villagd. The applicant claimed that he was
employed as a security guard [information delesedi31(2)] of the opposition leader
Mr Jean-Pierre Bemba (JPB) after the presideniakien in 2006. He claimed that
there was a conflict with the government forceKimshasa and on 22 March 2007
many of them were arrested and ten of his colleagweze burnt to death amongst
burning car tyres. Others were thrown in the riwéh cords around their necks.

The applicant claimed that he was imprisoned artdred Each morning he was beaten
and forced to eat his own excrement. He was stajoledils deleted: s.431(2)] by one
soldier and [details deleted: s.431(2)] injuredalbpther one. He was tortured for
information about the whereabouts of other soldaes workers of JPB [details
deleted: s.431(2)]

The applicant claimed that every night they wer@eni@ go to the river to collect
water for the meal and one night he escaped wibthan prisoner. He claimed that
after fleeing by crossing the river full of crockadi, he went to see a friend who advised
him to go to [Province 1] and escape into Angoléhassoldiers would be searching for
him. The applicant claimed that when he arrivefPirovince 1] he went to the border
town of [Village B] and paid money to an Angolarnder, who told him the way
through the forest, to [Town 1], which was [distamzleted: s.431(2)] kilometres
away. When he arrived there he looked for a friehikis maternal aunt and stayed with
her for nine or ten months. His aunt’s friend theld him he should not stay there any
longer because many photos had been posted ug bbttler and his may possibly be
there.
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29.

The applicant claimed that a friend of his aund toim that she would arrange for
documents to be sent to Luanda for a passportifior The passport was an Angolan
one, containing his photo and date of birth an@@uguese version of his name. The
same person told him that she knew of someone amdia, a businessman who
travelled all over the world, who could help himget out of Angola. She arranged for
him to go to Luanda in a container on a truck dreatd he met the businessman. The
businessman advised him that his only option wagtto Australia and that he would
pay for his accommodation and food and he wouldein Perth as a student at
[Organisation A]

The applicant claimed that when he arrived in Peetllid not understand English and
knew no-one. He spent three months in [detailsté@ies.431(2)] classes and then went
to [Countries A and B] on an outreach program,rretg to Perth where he was told
his training was finished and he would have torreta Angola He asked to stay but
was told he would have to work unpaid and pay teelellars a day board and meals.
That same week he met [Person 1], who gave hirhusgsess card. When he called
[Person 1] he was told that he lived in Melbouraodhe applicant claimed that he
travelled to Melbourne. He was advised to go toRkd Cross for assistance and when
he did he told them that he was afraid to returArigola because there was a risk he
could be killed and he did not want to return to®® be executed by the soldiers. He
also did not want to go back to Perth because hevied the [Organisation A] people
would send him back by force so he tore up hisgasd¥ut kept a photocopy as proof
of his arrival in Australia.

The applicant claimed that he was afraid to retarnis country because those in power
were capable of anything and could kill him becausescaped from prison and
because he worked for the JPB. He claimed thagaliernment soldiers would

mistreat him because they want to govern the Codigmy supporters of JPB were
mistreated, killed or forced to leave the countiythis reason. The applicant claimed
that he did not believe the Congolese authoritiesldvprotect him because they were
responsible for putting him in prison and they vebkill him.

Also provided with the protection visa applicatiwas a copy of the applicant’s
Angolan passport which he travelled to Australia@unertified copy of a letter from
[Organisation A] and certified copies of the apalits [certificates deleted: s.431(2)]
and sections of the UK Home Offi€@ountry of Origin Information Report: The
Democratic Republic of Cong80 June 2009.

[In] September 2009, a delegate of the Ministerdfiamigration and Citizenship
refused to grant the applicant a protection (C¥&pvisa. The applicant subsequently
applied to the Tribunal for review of this decisiam September 2009.

[In] October 2009, the Tribunal received a subnoisgrom the applicant’s adviser
reiterating the applicant’s claims as provided by i his statutory declaration. The
adviser submitted that the applicant could notrreta Congo because there was a real
chance that he would be arrested, tortured andug@bdy the Congolese soldiers
because he escaped from prison and worked forldRBgard to the applicant’s
nationality, the adviser submitted he was a Corsgotatizen and not an Angolan
citizen and the documentary evidence of his idgmtds only recently received and
therefore not available to the Department.



30. Attached to the submission were the following suppg documents:

31.

32.

33.

. Certified statutory declaration made by the applicammarising his claims
as provided in his detailed statutory declaratigonsitted to the Department;

. Certified copy of the applicant’s birth certificateith translation;

. Copy of an Attestation Confirming the Bearing oftiéiss dated [in] August
2009 from the Service Coordination of Informatiord&ecurity for the MLC,
attesting that the applicant was a member of theement and had been
subjected to bullying, harassment and repeatetramnparrests;

. Copy of an Attestation Confirming the Bearing oftiéss dated [in]
September 2009 from the Service Coordination afrimation and Security
for the MLC, stating that the applicant was arréstaring the events of 22
and 23 March 2007 and escaped [in] May 2007;

. Certified copy of Notice of Whereabouts of the aqaoit, with translation;

. Certified copy of the Movement Liberation of Con@éLC) membership
card;

. Certified copy of Proof of Loss of Identity Papers;

. Letter from [service deleted: s.431(2)];

. Letter from Australia Red Cross Crisis Care Comrettin

. Sections of the UK Home Office 20@untry of Origin Information Report;

Democratic Republic of Cong80 June 2009 and Amnesty International
Annual Report 2008, covering the events of 2007.

Theapplicant appeared before the Tribunal [in] Noven#t¥9 to give evidence and
present arguments. The Tribunal hearing was coadweith the assistance of an
interpreter in the French and English languages.

The applicant was represented in relation to thieveby his registered migration
agent.

The applicant stated that he was born on [datdetkle.431(2)] in [Village A], a
village in the province of Equator in the Demoa&iepublic of Congo (DRC) He
lived in the city of [City 1] more or less sincethiuntil 2006 when he moved to
Kinshasa, however he could not remember which mon2®06 he moved. He
completed primary and secondary schooling and héidmished studying he was in
training to be a [occupation deleted: s.431(2)].ddemmmenced training in 1999 and
after completing the [duration deleted: s.431(&ining he worked as a [occupation
deleted: s.431(2)] from 2000, for about six yeargjl 2006. The applicant stated that
he departed DRC [in] May 2007. He made his wayProyince 1] which was located
in the lower region of the DRC and then he croskedorder into Angola. When he
left [City 1] his mother was alive but he does kiobw if she was still living. His father
is deceased. He has [siblings details deleted1&3n the DRC, as well as his wife
and [details deleted: s.431(2)] children. His sig were living in [City 1] and his wife
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and children in Kinshasa. He was married in a cunaty or tribal marriage and did not
have a civil marriage. His children are aged [adpdsted: s.431(2)]. The applicant
stated that the last time he had contact with fis and children was before he was
arrested [in] March 2007. He told them he was gaindo service. The last time he
was in contact with his mother and siblings wa®kehe was arrested when he called
them from Kinshasa and talked to them.

The Tribunal asked the applicant why he fearedingtg to the DRC. The applicant
stated that he was frightened of returning forrdeeson of torture because he was in the
service of Jean Pierre Bemba and also becausedheshaped from prison and did not
have the right to freely express his political apim The Tribunal noted that he
claimed he was in the service of Jean Pierre Baanbdaasked the applicant if he could
explain. The applicant stated that he participatdtie security [duties deleted:
s.431(2)]. He explained there were [security detddleted:s.431(2)]. The applicant
confirmed that he worked for Bemba as a securigg@from sometime in 2006 but he
could not remember when in 2006. The Tribunal ntted he had claimed in his
protection visa application that he was employed sscurity guard [details deleted:
s.431(2)] after the Presidential election in 200®e applicant stated that this was not
correct. He explained the first round of electiaras held on 30 July 2006 and the
second round of elections was on 29 October 2066yv&k employed by Bemba before
the elections.

The Tribunal asked the applicant how he came td&waera security guard when he had
previously been working as a [occupation deletetBX2)]. He stated the reason was
because he was absolutely passionate and comitattes political party and wanted

to assist in the interest and well being of hisntou The Tribunal asked the applicant
if he was a member of the MLC. He stated he washétame a member in 1998 He
clarified that in 1998 he was already a membemwide a member while living in [City
1] but he did not have a membership card. Whendmd w Kinshasa he was issued
with a membership card. The Tribunal queried whelhieC was a political party in
1998.The applicant stated that MLC was created vid@mba came out of the forest.
Initially the party was not recognised but in 200&as legally recognised as a political
party. The Tribunal asked the applicant who cangettzer to form MLC. He stated that
the founder of MLC was Jean Pierre Bemba Gombowétethe President and the one
who created it. The Tribunal noted that there veghers who joined to form the party,
and who came from particular groups and askedppkcant if he knew who these
people were. He stated that if he remembered dbrithere was Bemba and Unga
Barn Ouzi who came from Guadalete which was a refgiand in the province of
Equator and was where the headquarters of the wad\based.

The applicant stated that he supported the MLCusertheir platform was based on
clear concepts. There were a lot of things notrgleais country and a lot of
corruption. He stated that he was an active memitbie party. He was involved in
[party activities deleted: s. 431(2)]. The Tribuaaked the applicant if he engaged in
these activities from 1998 onwards. He statedlibatiuse there was quite a bit of
disorder and chaos at the time, he [activity detete431(2)] and participated in rallies
when he was in Kinshasa. However, in [City 1] itswept really recognised because
there was conflict between Bemba and Kabila andhat reason they were frightened
of organising protest rallies and marches becawsewere frightened of being killed.
He explained that at that time Bemba was not ity[C] but in the forest of Equator
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province. The Tribunal asked the applicant if he were active in [City 1] once
Bemba came out of the forest. He stated not reldiywas active when Bemba took
over the office of Vice President of the Republimdnd 2004 and 2005 in [City 1]

they started to organise rallies and demonstratiarches because by that time MLC
had been recognised as a political party. The Tiabasked the applicant when Bemba
was sworn in as Vice President. He explained tiexetwere four Vice Presidents and
they were sworn in sometime between 2004 and 2005.

[Details relating to the applicant’s duties as eusity guard deleted: s.431(2)]

The Tribunal asked the applicant about the conflith government forces in Kinshasa
in 2007. The applicant stated that they were npphavith the election because they
could see it was corrupt and also the governmestasking Bemba to hand his guards
over so the government forces could use them. &lemeld that they were intimidated
by the government forces. The Tribunal asked tipdiGggnt how many guards Bemba
had. He stated lots. When the Tribunal put to f@ieant that it had read that Bemba
had over one thousand guards, he stated that e moitell the exact number but
there were many.

The Tribunal asked the applicant about what happpene22 March 2007 and the days
leading up to that particular day. The applicaatest that there was a terrible
confrontation at that time People were killed imghasa because gun fire was
exchanged between the government forces and Bembards. A lot of Bemba’s
guards were arrested at that time, including hiewds on duty at the base on 22
March 2007. The government forces came to the loagéng for Bemba’s guards.
They tried to look for a way to escape but coultget away. Eleven people were
arrested and around ten of his colleagues weredkithey were burnt to death and
others were thrown into the river. The applicaairaked that he was put in prison and
tortured every day. [Details deleted: s.431(2)] @peplicant stated that he was
imprisoned at [location deleted: s.431(2)] for [atizn deleted: s431(2)].

The Tribunal asked the applicant how he manageddape from detention. The
applicant explained that the water in the prisoth be@en cut off for three or four days
so two prisoners would be sent to the river toemlivater, with a soldier
accompanying them. One night when he was downreatitkr getting water he told the
other prisoner he was going to escape becausestblged he would be killed anyway
and although there were crocodiles in the rivepiederred to be eaten by crocodiles
rather than get a bullet in the head. He claimatlltle dived into the river and the
soldier came running over but it was too late beeawe went under the surface and
came up again several metres along. After he edcapevent and saw one of his
friends and his friend advised him to go to theoj{ffice 1] and try to escape into
Angola The Tribunal asked the applicant which rikerescaped from. He stated the
river [deleted: s.431(2)]. He remained under théawhecause he was frightened the
soldier was going to shot at him. He crossed ter tut a bit further downstream. The
river was not all that wide. It took him about &én to twenty minutes to cross the
river. The river was in [location deleted: s.43]1@ijs friend who he went to see lived
in [village details deleted: s.431(2)].

The applicant confirmed his friend gave him theaid& going to the lower Congo or
[Province 1]. The Tribunal noted that in his sta¢etrhe had mentioned a place called
[City 3]. The applicant stated that [City 3] wagRrovince 1] but he did not actually
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get to [City 3] because it was too far away. Akb@re were a lot of government
soldiers in [City 3]. The Tribunal asked the appfithow he got to [Province 1] The
applicant stated that he went to a station calschfion deleted: s.431(2)], which was a
depot for trucks making their way to [Province Hig went by truck, at night. It took

him a whole night to get to [Province 1] as it idistance deleted: s.431(2)]
kilometres. Once he got to [Province 1], he werd face called [Village B] and
stayed there for four days. He stayed in truckatatwhere people went through when
travelling in the area. He was looking for some wayget over the border in to Angola.

The Tribunal asked the applicant how he managgo to Angola. The applicant
explained that there was a market located betwé®@ &8nd Angola which people from
Angola came into [Province 1] for supplies and pedmm DRC crossed into Angola.
He waited until market day and went into Angola baitdid not know what to do. He
met an Angolan soldier who spoke a bit of brokemgaia and told him he wanted to go
to [Town 1] because there was a friend of his aund lived there. The soldier asked
him for a small amount of money in exchange foechions to [Town 1]. The applicant
stated that his friend had given him twenty thods@ongolese francs, which was
worth about sixty dollars at the time. He had speenty dollars to take the truck to
[Village B] and then spent about ten dollars ondf@and other things he needed to keep
him going for the four days, so all he had left wage thousand Congolese francs or
thirty dollars and that was what he gave the soldike soldier pointed out the track
through the forest and told him to be very carbfdause it was planted with mines.
The applicant stated that it took him about onetdayet to [Town 1]. He left in the
morning and arrived in the evening. It was veryiclfit walking all that way but he
explained that there were little signs which assistim in sticking to the track.

The applicant stated that when he got to [Townéelirtet an older lady who was
carrying a bundle of firewood sticks and he spakbdr in French but she did not
understand. He spoke to her in Lingala but shendtdunderstand that either. He told
her that he needed to find Madame [A] and becausas a fairly small village and
everybody knew each other, she took him to Madakiis home. He stated that he had
met Madame [A] once when she came to Kinshasalamavas a friend of his maternal
aunt. The applicant claimed that he explained ikusison to her and the fact that his
life was in danger. He told her about the conflicKinshasa and the fact he had
escaped from prison and showed her the woundsilpld&deted: s.431(2)]. Madam [A]
kept him at her home for nine or ten months. Dutireg period he did absolutely
nothing because he was in agony and suffering deahy the injuries he sustained
when he was tortured in prison. He was in a Igtah and could not get around much
at all because he did not have any medical treatrirenclaimed it was only when he
arrived in Australia that he had received medisaistance for the injuries associated
with [details deleted: s.431(2)].

The Tribunal asked the applicant what happened #hifgenine or ten months he was
staying with Madam [A]. The applicant stated thaaddm [A] told him he should not
remain there much longer because the DRC auth®htid posted up photos at the
border at [Village B] and possibly his photo wasoagst those. He claimed the
Angolan soldiers had been warned that Bemba'’s nese wying to flee into Angola.
The applicant stated that he was extremely anxaodsfrightened as a result. Madame
[A] told him that she would organise the documeatpiired for a passport so he could
escape but he did not know what sort of passparbitild be. The Tribunal asked the
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applicant if he knew what Madam [A] did to get henpassport. He stated that he
remembered that night a man came to Madam [A]'se@nd took his photo and date
of birth The man also had a little box with him d@odk his finger and put it on the box
and then put it on a piece of paper. He claimeldteno idea what was happening and
asked Madame [A] and she told him the man was gmingianda to try and get a
passport for him. The applicant stated that hendichave to sign anything.

The Tribunal asked the applicant what he did orecesheived his passport. The
applicant stated that he did not do anything. Hs tetally dependent on Madame [A].
He stated that she was frightened that if the eaddn the village found out that he was
a supporter of Bemba, she would be persecuted lasweelame [A] told him that she
knew a businessman in Luanda with whom she wagygoinrganise his escape from
Angola. The applicant stated that it was diffidoliget him out of [Town 1] to Luanda
because there were a lot of road blocks and arwidéss. Madame [A] organised with
a container truck driver for him to be put into ttentainer and taken to Luanda.

He arrived in [location deleted: s431(2)] in Luarwddled [market deleted: s.431(2)]
and that was where he met the businessman. Heainv.uanda in April 2008. When
he met the businessman, the businessman put himaupouse under construction but
which had one room completed and told him that beldvhelp him to escape. The
Tribunal asked the applicant why this businessnggeeal to help him. He stated that
he did not know what the relationship or ties waebveen the businessman and
Madame [A]. Also the businessman was a Christidwe Tribunal asked the applicant
what sort of assistance the businessman gave rerstdtied that every Saturday the
businessman would bring him food as he had a fiftlge in his room. He also brought
him lots of books because he spoke a number otikges including French, English
and Portuguese; he remembered once he brought Bibiea The Tribunal asked the
applicant what arrangements the businessman madarido leave the country. The
applicant stated that he did not know exactly beeauhen he made all the
arrangements he was not there. The Tribunal nbidttwould have cost the
businessman a lot of money to send him to Austealchasked the why a person would
do all this for a virtual stranger. The applicatatted that it was Madame [A] who
organised this with the businessman because heotlikhow him at all. Madame [A]
said she knew someone who was a friend of her#t avas she who organised with the
businessman to help him escape. He knew nothingtabe money that was spent or
changed hands.

The applicant stated that he left Angola [in] Jag009. When he arrived at the
airport in Perth he saw his name on a placard.blisshessman had told him that he
would be arriving in Perth as a student at [Orgatios A] and that he would be well
looked after and would not have to worry about footbdgings. The Tribunal asked
the applicant if he ever tried to contact his fanoihce he got to [Town 1] or to Luanda.
The applicant stated that he did not know wherddmsly were He only recently made
a request through the Red Cross in Australia tp high find his wife and children.

With regard to his mother, he did not know becausenother did not even know that
he was alive.

The Tribunal noted that he arrived in Australi@anuary 2009 but did not apply for
protection until July 2009 and asked the applieemy he waited six months before
seeking protection. The applicant stated thatlyits¢ did not know what to do to
become a refugee. He was also well looked aftdreaschool and felt protected and
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safe there. He felt he had been taken in by a yawhlo were going to look after him.
The Tribunal asked the applicant how he becameeathat he could apply for
protection. He stated that it got to a point thatlid not feel safe and comfortable at the
school anymore. The people at the school weregrgrpush him back to Angola
because the [course details deleted: s.431(2)¢baxt to an end. He stated that he
asked the school if he could stay there and thieyhtion if he wanted to stay he would
have to work at the school without pay. In additibe would have to pay twelve

dollars a day for his food. The applicant stateat the same week he went to [location
deleted: s.431(2)] and there was [Person 1's datialleted: s.431(2)]. He received
[Person 1]'s business card and rang him the next fRRerson 1] told him he did not

live in Perth but came from Melbourne so he decidedimself to go to Melbourne.
The Tribunal asked the applicant how he managadaice the arrangements to come to
Melbourne The applicant stated that there was @maln at the school who was from
[Country C], who was there to do the same courderasHe told this man that he was
going to see [Person 1] in Melbourne and askedifohelp to buy the ticket. The
applicant stated that the man started typing orctimeputer and a few hours later he
presented him with a return ticket. The Tribundleasthe applicant how he paid for the
ticket. He stated the old man who helped him paichfs ticket When asked if this man
asked him to repay him for the ticket, the applicstated that he did not ask him for
anything at all. The man did it for him out of hisart or goodwill because he had told
him that it was very important he go to Melbouraerteet [Person 1]. The applicant
stated that he asked for permission from his lesadethe school to go to Melbourne to
meet [Person 1] and they allowed him but said hledbad to return to Perth because he
had to go back to Angola.

The Tribunal asked the applicant why he destrofiedissport he travelled to
Australia on. The applicant stated that he desttatykecause he was frightened of
going back to Angola because the Angolan governieligved the political party he
belonged to is a party of rebels. He stated thanalohn Pierre Bemba gave a speech
as Vice President of the country, he made a pleth®Angolan government to respect
the Congolese people and territory, therefore thgofans believed if Bemba came to
power he may have some influence on political parih Angola and so he and all his
supporters were considered rebels.

The Tribunal put to the applicant country infornoatregarding the procedures
involved in obtaining an Angolan passport. Spealfig the information about the
procedures for acquiring an Angolan passport pexvithat an individual must submit a
passport application along with their Angolan idigcdtion card and birth certificate to
the Migration and Foreigners Service office. Memulitary service age must also
present their military service registration cargpficants are fingerprinted when they
apply for and receive their passport and becausieedingerprinting requirement no-
one is allowed to receive the passport on behahadpplicant. An applicant is
required to apply for and pick up the passportarspn. The Tribunal put to the
applicant given the information regarding the gfeint requirements for obtaining a
passport, it raised doubts about his claims theabnt’s friend could have arranged for
an Angolan passport for him and suggested thaptssport was in fact genuine. The
applicant stated if he remembered correctly, asxiptained before, there was some
kind of arrangement between his aunt’s friend dmednhan who came to the house. The
man filled in all the forms, took his photo, askes date of birth and had a small box
with him which he took his finger and placed on #meh put on a piece of paper. He
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stated that when the man went away, his aunt’adrteld him that he worked in
Luanda and was going to organise a passport foblinme did not know where this
man worked.

The Tribunal asked the applicant when he receilkedlbcumentary evidence of his
DRC nationality, which was submitted to the Triblufdoe applicant stated that he got
them after the Department had refused his appticatie explained that it was at this
time he remembered the MLC had a website and thrtuat website he got in contact
with them. He contacted the coordinator and totd he was alive but they had
difficulty believing this. He told the coordinatbe needed evidence. The Tribunal
asked the applicant who obtained the documentsifior He stated that it was the
coordinator and secretary of his party. The docusemere in his country. He
explained when he went to Kinshasa in 2006, inroimée recognised as a member of
the party, they needed to know who the person wae ad to provide identity
documents and establish his credentials. The apylitad the original documents
present in the hearing and presented them to thefal for its perusal. The Tribunal
asked the applicant who obtained his birth cegtéc He stated that a friend from his
political party. It was his friend who gave him tldea of escaping via [Province 1].
The applicant confirmed that his friend only re¢gpbtained this document.

The Tribunal asked the applicant if he had assigtavhen he completed his protection
visa application form. The applicant stated thatrhigration agent helped him. The
Tribunal noted that in all the identification docents he had provided the Tribunal his
occupation was listed as [occupation deleted: @)BHowever, in his protection visa
application it was stated that he had never bektially employed. The applicant
stated that when it asked for official employméat thought it related to his
employment with Bemba and not his past employmsiat [@ccupation deleted:
s.431(2)] The Tribunal noted that it was also nared in his identity paper and MLC
membership, his civil status was recorded as nthrilibe applicant stated he was
married. Although there was no official civil cereny but he is considered to be
legally married. He explained in the province hesiram, if girl became pregnant, the
boy had to marry her.

The Tribunal asked the applicant where he obtahedvanted list from the police. The
applicant stated that his political party gaveihim. He explained that when he
escaped from prison, the police posted photos @blpevho were wanted and the
political party kept these posters in their archivEhe applicant stated that he did not
know that people were looking for him. It was owllgen he contacted his political
party that they told him that there was a wanteiitedor him relating to his escape
from prison, so he asked them to send him a coplyeohotice.

The Tribunal put to the applicant that in the leftem the Red Cross discussing the
efforts made to trace his family it stated that whe escaped from prison he fled to his
hometown of [Village A] and visited his mother asililings. However, this was not
what he had claimed happened after he escapedidaten the statement attached to
his protection visa application. The applicantesiathe person at the Red Cross who
wrote the letter made a few errors. When he reddive letter from the Red Cross he
saw that there were a number of mistakes and hebeek to the Red Cross and told
the author that there were errors that did notespond to the information he had
given. The applicant stated that it was correctatitee submitted the Tribunal with an
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updated version of the letter but with the same datthe previous letter they had
issued.

The Tribunal asked the applicant about the twetstirom [Person 2], particularly why
he provided two letters. The applicant stated ithaas to prove he was Congolese and
a supporter of Bemba. The Tribunal put to the @ppli that it found it odd that in the
first letter written by [Person 2] it was claimétht he had had been subjected to
bullying and all types of harassment and arbiteargst but there was no mention of the
fact he had been detained during the conflict oM2agch 2007, tortured whilst in
detention and had escaped from detention and wated/ay the authorities and it was
only in the second letter that this was mentionkd dpplicant stated that if the

Tribunal read the letter closely, [Person 2] walerig about the arrests in general terms
because there was a lot of them and not specifiahlbut his individual case.

The Tribunal asked the applicant what he fearedavbappen if he returned to DRC.
The applicant stated that he was frightened ofdg&rtured, being sent to prison and
death. The Tribunal asked the applicant why heslseti this would happen. He stated
the political party in power was capable of doingatever they want, one way or
another, including arrest him, torture him and thfom into prison. The Tribunal
asked the applicant why they would want to do thbes®ys to him. He stated that it
was because he was a supporter of Bemba and hesbapled from prison.

The Tribunal noted that it had been over two ysarse he departed DRC, and given
there were hundreds of people arrested at thataimdehere had been changes in the
country since then, including the release of a remolb people who were detained at
the time of these incidents, developments in thentty in terms of the ability of
opposition parties to function such as a law pags@@07 recognising opposition
parties and giving them the right to function withoestrictions and outside
interference (although there were exceptions sadheapolitical party BDK and
targeting of this party) and particularly changesalation to Bemba and the MLC. The
Tribunal put to the applicant in light of the pagsaf time and changes in the country,
the fact he was arrested and escaped detentiomotayecessarily result in him being
targeted by the government if he returned to DRIt dpplicant stated that he was not
aware of the information put to him. All he did kmavas that human rights are not
respected in his country. Even if he were to lehat there was peace, he was not sure
the Congolese authorities would protect him. Heéelved that the authorities would
treat him badly; if they did not kill him, he wousdirely be put in prison because they
would remember everything that happened on 22 &riddch and he believed he
would be very badly treated. For this reason hegeeghe Australian government
protect him because he could not trust the Congaesernment as he knew the reality
of the situation in his country. He stated everyghihat was published publicly was not
the practicality or reality of what happens. Whikewas in prison he was treated as an
animal and he does not have any trust or confidaha#. He is frightened.

The Tribunal asked the applicant if he knew what happened to Bemba since 2007.
The applicant stated that Bemba fled to the Soditit#n embassy and the UN forces
escorted him out of the country. He was tryinginal fa way to get back to DRC but he
was arrested and was in prison in Europe.

[In] December 2009, the Tribunal submitted a regtethe DIAC Victorian Document
Examination Unit concerning the authenticity of iemocratic Republic of Congo



Identity Card and the Avis De Recherche or wantgdsubmitted by the applicant to
the Tribunal. [In] January 2010, the Tribunal reeel a response from the Document
Examination Unit which provided that the resultloé examination was inconclusive.

COUNTRY INFORMATION

Movement for the Liberation of the Congo and thafled in March 2007

60.

61.

62.

63.

The Movement for the Liberation of the Congo (Moot de libération du Congo or
Mouvement de Liberation Congolais) was formed iB8 &om troops from the former
Zairian Armed Forces (FAZ) and the Special Pregidebnit (DSP) of the late
dictator Mobutu Sese Seko's regime, some Congetddesrs from the Republic of
Congo and other recruits from the northwest (Equa@eovince) (ISS, 'Democratic
Republic of Congo — Security Information 2005,
http://www.iss.co.za/Af/profiles/DRCongo/SecInfarhj.

The group was originally backed by support from ktgand led by a former
businessman Jean-Pierre Bemba. According to ting iarthePolitical Handbook of
the World some initial successes resulted in its affiliatrath one of the Rwandan
factions of the Congolese Rally for Democracy (R@D)999. Resulting conflict
between Rwanda and Uganda ended that alliancessm@@nsequence of the peace
accord of December 2002 in Pretoria it became almeemwr the transitional
government (see e.g. ‘Democratic Republic of thagoo Timeline: Democratic
Republic of Congo 2008BC, 30 April).

Like the other major rebel groups, the MLC partidgr in the Inter-Congolese National
Dialogue and signed the Pretoria Accord. MLC fighteere subsequently integrated into the
national security forces, and the party becameralme of the transitional government. MLC
leader Bemba was sworn in as one of four vice geess for the DRC on July 17, 2003, and
the MLC was given equal representation with the R&ina and the opposition alliance in
the cabinet and the transitional legislature (‘Deratic Republic of the Congdolitical
Handbook of the Wor|d®009,

http://library.cgpress.com/phw/document.php?id=pb®2 DemocraticRepublicoftheCongo
&type=toc&num=13.

It became a political party on 7 April 2003 angbisportedly a socialist organisation,
advocating social justice and nationalism (H. Kajuln Ngoy-Kangoy 200&Rarties
and Political Transition in the Democratic RepubditCongo EISA, Richmond,
Johannesburg, p. 51http://www.eisa.org.za/EISA/publications/caterr.ltm

In the lead up to the first democratic electiomesiindependence which were held in
July and October 2006, a number of violent incidentolving police and Republican
Guards and the MLC occurred. More comprehensitaldend analyses of these
conflicts, their causes and the alliances whichewlermed during that year are
provided in reports by numerous agencies incluthigrnational Crisis Group and
Human Rights Watch (International Crisis Group 20D@ngo — Consolidating the
Peace 5 July; Human Rights Watch 2008/ Will Crush You. The Restriction of
Public Space in the Democratic Republic of Coidmvember). As reported by the
Human Rights Watch report, the two leaders didtinetnselves publicly campaign
‘during the runoff because each feared the posyilof assassination by the other side.
Both candidates stayed away from rallies and qthéfic functions, providing for
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minimal debate or scrutiny of their policies’ (f2)2 The run-off election produced a
clear result, with Kabila winning 58.05% and Bendlda95% of the presidential vote
respectively. The National Assembly election fé0Seats in July of that year had
resulted in MLC winning 64 seats and Kabila’s PetspParty for Reconstruction and
Democracy 111 (‘Elections in Congo-Kinshasa [DerabcrRepublic of the
Congo]’2007, African Elections Databasétp://africanelections.tripod.com/cd.hjml

On 13" November 2006, Kabila decreed that the vice-peggii(i.e. including Bemba)
would be required to have their guards integratéal the army ‘while allowing each an
escort of only twelve police’ (ICG op cit. p 11An IRIN Newsreport of 24 November
2006 described a degree of tension in Kinshasaesudt of both the presidential order
to reduce the number of guards and the incidetiteaSupreme Court earlier that week
which had seen a protest about alleged electaadfr

Residents have remained near their homes; thoag ¢mwork or the market in the
city have hurried home earlier than usual. Poliog @my units manned strategic
locations in this city of about seven million asaamy truck begun on Thursday to
take Bemba's guards to his other stronghold at Klgl80 kms northeast of Kinshasa.

"It is the first truck but the movement will contig,” Lt-Gen Kisempia Sungilanga,
commander of the Congolese armed forces, said.

Vice-President Azarias Ruberwa, in charge of theegament's Political Affairs and
Defence Committee, said: "If such action would helgtore peace in this city, it must
be applied.”

Bemba's spokesman, Moise Musangana, said the réofs@mne guards was merely
"a routine rotation".

News agencies reported that Kabila had writtenegmBa asking him to remove
troublesome elements among his guards from theéataphis followed the partial
burning of the Supreme Court and shooting on Tuebdaween the police and
Bemba's supporters. The riot halted a hearingantallegation of electoral fraud filed
by Bemba and his Union pour la Nation coalition.

"We cannot tolerate armed people in civilian clgtparading around town. We will
not tolerate an insurrection,"” Admiral Liwanga Matgamunobu, the Kinshasa City
governor, said (‘DRC: Tension rises after Bembd tolremove guards’ 2006RIN
News 24 Novembehttp://www.irinnews.org/Report.aspx?Reportld=61545

The article referred to Bemba aides claiming hedfamut 1,000 guards, compared with
the President’s 15,000. The standoff continuea 207, as &euterseport from 21
March described;

U.N. forces deployed armoured vehicles and hundrégeacekeepers near Bemba's
residence in Democratic Republic of Congo's riviergiapital Kinshasa on Tuesday to try to
prevent clashes between government soldiers aneldaBemba loyalists.

President Joseph Kabila's government last weekenld@emba's forces to begin integrating
into the national army or disband after landmadctbns in 2006 ended a three-year
transition during which he served as a vice-pragide



"Our troops will not move until measures are tateassure his security," Fidel Babala, a top
advisor to Bemba, told journalists. "There havenbssveral attempts to kill him."

Dozens died last year when Bemba's forces and ganatt soldiers twice clashed during
presidential elections eventually won by Kabildhia vast, mineral-rich central African
country.

The polls were meant to herald a new era in thedéoBelgian colony following a
devastating 1998-2003 war that killed an estim&sed million people through conflict
related violence, hunger and disease.

66. The Bemba adviser who is quoted in the report ncadements which turned out to be
prescient, given the level of violence and the madsd of deaths (the precise number is
not known) which occurred immediately afterwards;

Babala said Bemba has the right to an 'appropp@tsonal guard' according to a previous
UN-brokered deal signed in October, which was me&aatoid further violence between
supporters of the two candidates then.

"In this same street 47 years ago a prime minwésrkidnapped,” said Babala, referring to
the disappearance and murder of Congolese indepeadson Patrice Lumumba.

"The UN was there at the time. We are not goinglitmwv history to repeat itself,” he said.

Peacekeepers from Congo's U.N. mission, knownsbiyrignch acronym MONUC, remained
in place Wednesday as diplomats attempted to hestwio sides to end the standoff
peacefully (‘Congo ex-rebel leader’s forces defgesrto disarm’ 2007Reuters 21 March,
http://uk.reuters.com/article/idUKL21502910. CH 202007032}

67. The ICG report referred to above summarised thats\as follows:

Hardliners on both sides were left free to opefatg]ing to a two-day military confrontation
in the streets that produced some of the worstifighin Kinshasa's history. Although official
figures remain unavailable, at least 400 soldiacs@vilians were probably killed and 250
injured,61 while thousands of children were trappeschools, before Bemba's troops
surrendered, and he took refuge in the South Afremabassy. The government accused the
opposition of planning to destabilise the state i@fidsed to acknowledge any responsibility
of its own,62 though the Presidential Guard used vimlent means to quash resistance,
including shelling and attacking several diplomatiemiseslfternational Crisis Group 2007,
Congo — Consolidating the PeadeJuly, p. 11).

68. The fighting began on 32March;

Around midday on March 22, 2007, Bemba'’s guardsgmernment soldiers exchanged fire.
It is not clear who fired the first shot. Within hour a full-scale battle erupted on Kinshasa's
main avenue, the Boulevard de 30 Juin, and rageitifee days, engulfing other parts of
central Kinshasa and trapping tens of thousangeaple at their workplaces, schools, and
homes. MONUC military officers estimated that sa@00 soldiers, including some in
tanks, fought Bemba'’s 400 to 500 guards, who wesested by several hundred family
members and untrained supportetgrian Rights Watch 2008ye Will Crush You. The

Restriction of Public Space in the Democratic Réipudf Congo,November, p. 24 Attachment 9.

69. ICG provides a summary of the subsequent everatdirig up to the Bemba’s departure
for Portugal where he remained until the followyear ;
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Immediately after the end of fighting, the govermirigegan to intimidate and arrest opposition
figures,64 as well as Kinshasa residents from Egugtrovince. According to human rights
organisations, at least 80 people were harassadasted.65 Presidential Guards ransacked the
houses of Francois Mwamba, Omer Egwake and Josddylak leading opposition figures.
MLC headquarters in Kinshasa was looted and ocduBemba’s television and radio stations66
were taken off the air shortly before the fightipggan, and security forces looted them.67
Various security services were involved in the kdmevn but the special police services —whose
head, Raus Chalwe, reported directly to the presige- was responsible for most arrests, a
majority of which were warrantless.68 Military céaicharged most suspects with insurrection,

treason and illegal possession of firearms.69 Ofdl, after difficult negotiations, Bemba left
the South African embassy with a UN escort and fteRortugal, officially for medical reasons.
That day, the public prosecutor asked the Sendifelis immunity so he could be charged with
high treason as the “main instigator” of the clasfe 11).

Bemba was arrested in Brussels in May 2008 on desof an International Criminal
Court arrest warrant relating to crimes committgdrbops in his control in the Central
African Republic during 2002-2003 (‘Democratic Rbpici of the Congo: Congo’s
former vice-president arrested’ 2008, Human Riglegch, 30 May). He was
subsequently transferred to the Hague and followingmber of pre-trial appearances
and hearings in 2009, will face trail at the ICC2hApril 2010 (Coalition for the
International Criminal Court website 2009, Bembsecaummary,
http://www.iccnow.org/?mod=bempaHe received a conditional bail release ofi 14
August 2009, pending negotiation of a host cou(iBgmba gets bail ahead of ICC
war crimes trial’ 2009France 24 14 Augusthttp://www.france24.com/en/20090814-
jean-pierre-bemba-gets-parole-ahead-icc-war-critmalseentral-african-republic-dr-

congg.

IRIN News reported a few days after the violence thdiotficials had stated that 200
Bemba militias had been ‘integrated into the nati@my in Equateur province’.
Another 140 were expected to follow soon afterdigused Coca-Cola factory used for
storing weapons had been secured, along with adéedarms, ammunition and
vehicles (‘DRC: Opposition militias join army in Eateur province’ 2001RIN, 29
March, http://www.irinnews.org/Report.aspx?Reportld=71075

A September 2007 report by the UN High CommissidoeHuman Rights referred to
the MONUC Special Investigations Team findings o éinjustified use of heavy
weapons in the city centre during the March 200¥laa and the consequent high
level of civilian casualties;

At least 40 civilians and surrendered DPP soldiene allegedly summarily executed, mainly by
the RG, during or in the wake of these operati®eports of mass burial sites and evidence of
bodies of unidentified victims (civilians and mélity) recovered in the Congo River (some tied up
and blindfolded) indicate that there may have kesignificantly higher number of summary

executions committed during and in the aftermatthe$e events. Over 200 persons were arrested

by the security forces during and after the figlptim many cases without the correct legal
procedures being followed and often on the solestibat the arrested person hailed from the
Equateur province. A significant number of victimdfered cruel, inhuman and degrading
treatments during detention. Most of these persemsin in detention to this date. The Team
concluded that around 300 persons lost their likag the hostilities and in their aftermath.
However, the exact figure, which could be signffitta higher, was impossible to ascertain due,
in large part, to the lack of cooperation from #ughorities throughout the course of the
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investigation (US Department of State 2008untry Reports on Human Rights Practices —
Democratic Republic of the Cong#b February, Section 3).

In the major Human Rights Watch (HRW) report onMeach 2007 violence, the
agency concluded that the Republican Guard wa®bte main groups responsible
for the killings and torture which occurred:;

Republican Guards arbitrarily arrested over 60@qes and subjected many of those in their
custody to torture and inhuman treatment. Most@$e persons were arrested during or shortly
after the March 2007 military operation and wethezi guards or supporters of Bemba. A

smaller number of people were swept up by the RegaubGuards merely because they were

from Bemba’s ethnic group, the Ngwaka, or his regiborigin, Equateur.

HRW also concluded that the Republican Guards textend detained some hundreds
of people, and some were executed at the maindbared Camp Tshatshi, which
overlooks the Congo River. Bodies of over 30 peaptre found blindfolded and with
their hands tied, some with tape over their mouth#he river near Kinsuka (pp. 27-
31).

Events since March 2007

75. There are many reports available on the politeaturity and human rights situation in

the country. Important developments since Mardbi72@clude the signing of the
peace agreement between the government and mor@@hermed groups in the
eastern DRC, but did not include the Democratietaion Forces of Rwanda (FDLR).
In its 2009 annual report on the country Freedomddmoted that:

Heavy fighting broke out in August 2008 betweeneagowment troops and the ethnic Tutsi
rebel leader Laurent Nkunda's National CongresghimDefense of the People (CNDP). In
October, the government accused Rwanda of crosieborcursions to support the CNDP,
while the Rwandan government alleged official DR{&tance of the FDLR and its
deployment against the Congolese Tutsi minorityesehdevelopments sparked fear that the
fighting would again escalate into a wider regiomal, and in November, it was reported that
Angolan and Zimbabwean troops had joined the ottt support the ineffective DRC army.
As a result of increased violence since Augustliaivdisplacement and human rights abuses
have been increasing. Doctors Without Borders (M8pdrted treating 6,700 victims of
sexual violence in North and South Kivu in 2008] &me recent conflict has displaced at least
250,000 people, adding to the one million peopleaaly displaced in this area. In addition,
the Lord's Resistance Army (LRA) carried out aesof attacks in northern DRC in late
December, resulting in the deaths of 865 civiliand the abduction of at least 160 children.

In July 2008, MLC politician Daniel Botethi was llitl in Kinshasa. Suspicions about the
involvement of the Republic Guard led the MLC tsgend its participation in the parliament
for one week and call for an investigation. In ®emlter, a military tribunal sentenced three
soldiers and two civilians to death for Botethi'srder. One of the soldiers claimed that the
Kinshasa governor, Andre Kimbuta, had ordered thiads though he later retracted this
allegation. That same month, the leader of a sopgbsition party was arrested and charged
with "threatening state security" after he suggg#tat government members were involved
in the Botethi murder (Freedom Housegedom in the World 2009 - Congo, Democratic
Republic of (Kinshasall6 July).

76. The country passed a law in 2007 which recogniggubsition parties and these have

been able to function, as the US State Departneqatried;
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The country's 11 new provincial assemblies cho$e cehdidates for five-year terms in the
national Senate in January 2007. The electionsytaae peacefully but were marred by credible
allegations of vote-buying.

A 2007 law on the status and rights of the politaggosition recognizes opposition parties
represented in parliament as well as those ouifsad® guarantees their right to participate in
political activities without fear of retribution.ubing the year political parties were able to
operate most of the time without restriction orsidg interference; however, there were
notable exceptions. Opposition members were sorestimrassed (see section 2.a.), and in
February and March police killed numerous suppsméithe BDK during violent clashes in
Bas-Congo Province and systematically destroyed Bigi€ting places (US Department of
State 2009Country Reports on Human Rights Practices — DenmtmcRepublic of the

Congq 25 February, Section 3).

Angola and DRC have each expelled significant nusbéthe other’s citizens from
the end of 2008, causing major humanitarian cors;evith insufficient tents, food and
other facilities available to them. According wIRIN Newsreport of 28' October
2009, the numbers included 32,000 Angolans sentham almost 19,000 Congolese
deported from Angola (‘Angola-DRC: Humanitarianstsinow unfolding’ 2009RIN
News 20 Octoberhttp://www.irinnews.org/Report.aspx?Reportld=86658 meeting
to finalise a temporary agreement suspending tpalsions was due to take place in
mid-November (‘Throwing out the Neighbours’ 20@drica Confidential Vol. 50. No.
22, http://lwww.africa-confidential.com/index.aspx?patyei&articleid=3315%.
According to the latter report the expulsions, nstigly in response to the problem of
illegal immigration, may be related to disputeditery near the border of Bandundu
Province in DRC and Uige, Malanje and Lunda Nortevmces of Angola, or to
territorial waters where large oil deposits exist.

The US Department of State reported in its mostnehuman rights report that in July
2008, following the identification by the vice humaghts minister that some
individuals arrested after the March 2007 confrbate in Kinshasa were being
detained illegally, 107 of the 187 people stilladeed at that time were released:

Authorities took no action against those respoedifdt summarily executing and otherwise
killing approximately 300 persons in March 2007idgrarmed confrontations in Kinshasa
between forces loyal to President Kabila and rieetes loyal to former vice president Jean-
Pierre Bemba. Authorities also took no action agfaiARDC and GR officers who arrested
more than 200 persons following the confrontatiamgd subjected many of them to cruel,
inhuman, and degrading treatment. By July 25, #ftewice minister of human rights
identified several individuals being detained idélg, authorities had released more than half
(107) of the 187 individuals who were still in detien at the beginning of the year as a result
of the March 2007 Kinshasa fighting. Accordinghe tJN peacekeeping mission in the
country (MONUC), by year's end authorities releabedremaining 80, all former militia
members of Bemba's protection force, and transfdhem to Kamina, Katanga Province, to
be integrated into the FARDC (US Department ofeSg109,Country Reports on Human
Rights Practices — Democratic Republic of the CorajoFebruary, Section 1a).

Returnees to DRC including failed asylum seekers

79.

The question of the safety or not of the returfedéd asylum seekers to the
Democratic Republic of Congo has been the subjembasiderable interest and debate
in recent years. The United Kingdom in particiias seen high levels of opposition to
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the government’s contention that returned asyluekessper seare not at risk of
persecution.

In 2005, the UK Immigration Appeal Tribunal conchabithat returned failed asylum
seekers were not at risk of persecution ‘for teason alone’. The Tribunal accepted
that returnees may be required to pay a fine (¢éisdlgra bribe). Only those asylum
seekers with other characteristics or risk factoggse seen to be of interest to the
authorities, including those with a nationalityp@rceived nationality of a state
regarded as hostile to the DRC, Rwanda in partictiase who were Tutsi or
perceived to be Tutsi or Banyamulenge; and thosehaad or were perceived to have
‘a military or political profile in opposition tde government’ (UK Immigration Appeal
Tribunal 2005AB and DM (Risk categories reviewed — Tutsis ad®&} v. Secretary
of State for the Home Departme@ [2005] UKAIT 000118, 21 July, 47, 51)

In response to a BBC program aired in December 20082NHCR issued a statement
in view of the program’s allegations that faileglasn seekers returned to the DRR
were subject to ill-treatment. The UNHCR believeat such individuals would be
guestioned at the Kinshasa airport on arrival, aslevany person travelling without
full documentation, or who had been absent fomg loeriod of time. They may be
released after perhaps 1 to 3 hours, or they masahsferred to a city detention
facility where further verification checks may lkarced out (Jenny Cuffe 2005,
‘Asylum questions for DR Cong&BC, 1 December,
http://news.bbc.co.uk/2/low/africa/4483364.3tiThe NGO ‘Voix des Sans Voix’

(VSV —'Voice of the Voiceless’) had provided infoation to suggest that Western
countries were returning failed asylum seekersR&but had no reports that such
persons were detained or tortured on arrival. Siowigiduals had claimed having to
pay amounts of US$5-10. The UNHCR report statatlittie IOM Kinshasa, MONUC
and NGO ASADOH (Association Africain de Defense Besits de 'Homme) had no
reports at that time of ill-treatment of failed ksy seekers (UNHCR 2006, ‘Response
to Information Request — DRC — Treatment of regasylum seekers’, 19 April).

In 2007, the UK Home Office was forced to suspeapadtations of failed asylum
seekers to the DRC in August of that year at te&ruigtion of the High Court, pending
a hearing by the Asylum and Immigration TribunalTAto be held the following
month. The hearing was to be a country guidanse evolving testimony by a
number of witnesses, including Congo immigratiod aacurity staff. The action to
prevent deportations was launched by 10 asylumesse€Budge halts DR Congo
deportations’ 2007/BBC, 23 August ,
http://news.bbc.co.uk/2/hi/luk_news/6960801 )stine decision was eventually made
and published in a judgement of over 140 pageshich the Tribunal found against
the applicant, and that ‘DRC failed asylum seekiersiot per se face a real risk of
persecution or serious harm or treatment cont@Article 3 ECHR’ (UK Asylum and
Immigration Tribunal 2007BK (Failed Asylum Seekers) Democratic Republic of
Congo v. Secretary of State for the Home Departn@@t[2007] UKAIT 00098, 18
December)

In a decision made of®December 2008, the Court of Appeal upheld theufrit's
finding (United Kingdom: Court of Appeal (EnglanddaWales) 20083K
(Democratic Republic of Congo) v. Secretary oféstat the Home Departmerf2008]
EWCA Civ 1322, 3 Decembger
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In early 2009, the BBC reported that deportatioesenset to re-commence in early
February. The decision was criticised by the @degp community in the UK and
others (Campaigners fight DR Congo removals’ 2BBXC, 29 January,
http://news.bbc.co.uk/nolpda/ukfs_news/hi/newsid7080/7857857.styn

The Guardianclaimed in an article in May 2009 that a charligiht had flown to
Kinshasa with 24 Congolese aboard, and other iddals had also been deported in
March on other flights. The report claimed tha¢ @h those returned earlier had been
taken to the police headquarters Kin Maziere, #reegal directorate of intelligence and
special services in Kinshasa, where he had betnédrfor three weeks (‘Britain
sending refused Congo asylum seekers back to tbi¢atture’ 2009,The Guardian

27 May, http://www.guardian.co.uk/world/2009/may/27/drc-gordeport-torturke

A Teesside Member of Parliament wrote to the Imatign Minister (Home Office)
Phil Woolas after one of his constituents was diggplor and subsequently imprisoned.
According to one news report, the man deporteddesa looking after two younger
sisters, who had been allowed to remain in the \$ko¢kton North MP challenges
Government Immigration Minister’ 200&vening Gazette30 May,
http://www.gazettelive.co.uk/news/teesside-news@20&30/stockton-north-mp-
challenges-government-immigration-minister-842294819/2) No further
information on the fate of the man deported wasfou

The UK’s current position, is outlined in the Wperational Guidance Note —
Democratic Republic of Cong®ecember, 2008). This advice relies on the preyio
UK AIT judgement to conclude that membership obaposition party alone does not
provide risk of persecution. The advice stateg tha

Cases in which the applicant has a record of palitictivity and of ill-treatment amounting

to persecution, and establishes a well-foundeddEfuture persecution are therefore likely to
be very rare...Members of political parties who hawvthe past encountered ill-treatment by
the authorities will not necessarily have a wellfided fear of persecution in the future.
Former rebel group forces are represented in tently elected National Assembly and the
Senate having stood in the DRC'’s first peacetimeatzatic elections UK Home Office 2008,
Operational Guidance Note — Democratic Republi€ohgo,23 December, 3.6.11, p. 5)

In lengthy discussion of expert and applicant vsmevidence presented in the BK
(AIT) case, the issue of the payment of bribesssussed. The Tribunal noted in
relation to this issue the very important differemetween those returnees who were
likely to be in a position to be able to leave dimport having paid some kind of bribe,
any level of which would be ‘modest by Western fp@an standards’ and those with
other risk factors;

322. We would emphasise that in reaching the abowelusions we have taken into account
that there were items of (or parts of) the evidemefere us indicating that bribes demanded
can be prohibitively large sums and that returreaesbe detained because they have no
money, but taken as a whole we did not find thtesms (or parts of the evidence) reliable.
Whilst we are prepared to accept that in rare cas#sbitive sums may be demanded and/or
persons are detained because they cannot paywitiemee as a whole does not demonstrate
that this is generally happening or that it hapriBiciently to give rise to a real risk of it
happening to returned failed asylum seekers as such
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323. Accordingly we are not persuaded that for degs or failed asylum seekers the
difficulties they commonly face in being expected aequired to pay a bribe amounts to
treatment contrary to Article 3 ECHR or to seritnasm.

324. The same cannot be said, however, for theaafithe requests/demands for bribes
once a person is transferred to detention fadlgilsewhere. We of course have not found
that failed asylum seekers will be transferrechia way, but for individuals who will face
such transfer because of specific risk factors (aage who are on a wanted list), the
preponderance of the evidence, at least as preisentss in this appeal and (with express
concession by Miss Giovannetti for the purposesisfappeal), is that, once in detention
away from the airport, they will be in an extremeliinerable situation characterised by
physical and verbal abuse of a serious kind. Tiheya longer involved in a process which
can normally be negotiated by paying a bribe inwmstances which are not oppressive.
They have lost their liberty and face targetetrdatment(UK Asylum and Immigration
Tribunal 2007BK (Failed Asylum Seekers) Democratic Republicafd® v. Secretary of State for the
Home DepartmeniCG [2007] UKAIT 00098)

In a report published in June 2009 as part of geptdunded by the European
Community on country return information (part daeger European Union funded
project covering a number of countries), the predesreturning arrivals is described
in detail. Arrivals of deportees who are Congoleagonals are monitored by NGO
VSV and it is has been able to operate at the Naljport since 2004. The returnee
will be questioned by the Directorate General ofjidtion and returnees will be subject
to a high level of searching of belongings and exio of money, ‘for example if the
vaccination certificate isn’t valid’, and this caantinue by other police and military in
other areas of the airport, based on the beli¢frtarnees have some wealth. The
report states in respect of those with an unsufidessylum claim that such individuals
are ‘not prosecuted unless he has earlier commattdne for which he has not been
pardoned or amnestied. However the candidate edassled by agents willing to take
some of his goods or personal effects’ (CountriRefurn Information Project 2009,
Country Sheet — Democratic Republic of Congo (DR@)e http://www.cri-

project.eut Accessed 3 December 2009, para 1.3.1, p. 14;34r2, p. 12

Amnesty International in its 2009 submission tolth¢ Universal Periodic Review
Working Group of the Human Rights Council (Amnelstiernational 2009,
‘Democratic Republic of Congo - Submission to tHe Universal Periodic Review’ 13
April, http://www.amnesty.org/en/library/asset/AFR62/00@%/en/28861dee-1df4-
4f4d-af4f-bc9f53bae608/afr620092009en.htooimmented on the treatment of political
prisoners and others detained without trial, amdstiong likelihood those originating
from Equateur province would be at higher riskwélsdetention. The submission
stated that it was concerned that:

many if not all of these individuals are detainettly because they share Jean-Pierre
Bemba'’s ethnicity or geographical origin in Equaterovince, and has repeatedly called for
their prompt trial or release. Four of them haiesidn pre-trial detention from preventable
illnesses and ill-health allegedly aggravated bjute. In July 2008, the government ordered
the release of 258 military and civilian detainffesn Kinshasa'’s central prison. The
detainees had been held unlawfully without triallémg periods, some since 2004. While
welcome, the releases appear to follow no orgarozdxhnsparent judicial processes.

As noted in the UN Security Council report 8tBecember (UN Security Council
2009, Thirtieth report of the Secretary-General on theitda Nations Organization
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Mission in the Democratic Republic of the Cong®ecembegr the MLC lost control

of Equateur province in November when the MLC Gaweemwas removed after
embezzlement charges were brought against him:

23. On 13 November, following elections organize@quateur province by the Commission
Electorale Indépendante, the former Mouvement fmlilbération du Congo (MLC)

Governor of Equateur, who had been dismissed bgtipgeme Court on charges of
embezzlement, was replaced by an independent aaadittan-Claude Baende. Equateur was
the only remaining province under the leadershifhefopposition MLC party.

The UN Human Rights Council Universal Periodic R&wreport incorporating

information from other bodies (submitted Generad&mably September 2009) included

the statement;

36. The High Commissioner stressed that otheripaligroups such as the Mouvement de
Libération du Congo (MLC) of former Vice-Presid@&dmba were the targets of threats,
arbitrary arrests, incommunicado detention, toraure other forms of intimidation or
repressionss The Secretary-General and MONUC reported on theeM2007 events in
Kinshasa, when security forces assaulted the Bamtarity detail and about 300 persons
were killed13s The High Commissioner indicated that in 2008, dszaf new cases of
arbitrary detention of persons affiliated with Miw@re reportedN Human Rights Council
2009,Compilation Prepared by the Office of the High Cadssioner for Human Rights, in accordance
with paragraph 15(b) of the Annex to Human Rightsiiil Resolution 5/1 - Democratic Republic of
the Congo 18 September 2009, A/HRC/WG.6/6/COD/2)

93. The US State Department, 20@huntry Reports on Human Rights Practices 2008 —

Democratic Republic of the Congeebruary provided a summary of the general

conditions of the country’s prisons:

Conditions in most prisons remained harsh andfifeatening.

In all prisons except the Kinshasa PenitentiaryRedducation Center (CPRK), the
government had not provided food for many yearsemers’ friends and families provided
the only available food and necessities. Malnwainitivas widespread. Some prisoners starved
to death. Prison staff often forced family membrprisoners to pay bribes for the right to
bring food to prisoners.

Temporary holding cells in some prisons were exélgramall for the number of prisoners
they held. Many had no windows, lights, electriciiynning water, or toilet facilities.

According to the UNJHRO, on January 17, inmatek the director of Kalemie Central
Prison in Katanga Province hostage in protest agéne chronic food shortage in the prison.
The inmates had not eaten for three days. Theggetehim the same day.

During the year many prisoners died due to negkamtexample, the UNJHRO reported in
February that over a two-month period, 21 prisodéd from malnutrition or dysentery in
prisons in Uvira, Bunia, and Mbuji-Mayi.

On April 17, local judicial authorities visiting Biia Central Prison in Orientale Province
observed that three prisoners had died that marghamalnutrition.

Between June 21 and 25, five inmates died of matimut in Mbuji-Mayi Central Prison in
Kasai Oriental Province. The UNJHRO stated 12 oitfm@ates were in critical condition.



According to MONUC, fewer than 90 of the count330 prisons actually held prisoners;
while there were no reports of the government @i closing prisons during the year,
dozens of prisons that had not functioned for yeamrgined closed. In some cases security
personnel who were detained or convicted for seraimes were released from prison by
military associates or by bribing unpaid guards sMmisons were dilapidated or seriously
neglected. Prisoners routinely escaped from prigoa# provinces.

...Despite President Kabila's 2006 decision to ciibsgal jails operated by the military or
other security forces, there were no reports efdl jails being closed during the year.
According to MONUC the security services, particiylahe intelligence services and the GR,
continued to operate numerous illegal detentioiliies characterized by harsh and life
threatening conditions. Authorities routinely dehfamily members, friends, and lawyers
access to these illegal facilities.

During the year the UNJHRO confirmed cases of terin detention centers run by security
services. For example, in April, six inmates in Mge Central Prison in Goma, North Kivu,
claimed that ANR agents tortured them in an ANRImg) cell from March 29 to April 1,
before transferring them to the prison. UNJHROceffs observed marks on their bodies that
were consistent with their claims.

FINDINGS AND REASONS
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95.
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The applicant arrived in Australia on a Angolangpast which he stated was false and
he claimed to be a national of Democratic Reputfli€ongo (DRC). The Tribunal has
examined the evidence submitted by the applicastipport of his claimed Congolese
nationality, namely his birth certificate and ciectte of loss of identity documents On
the basis of this evidence the Tribunal acceptisti@applicant is a national of DRC
and therefore for the purposes of the Conventi@dsaessed his claims against DRC.

The Tribunal found the applicant to be a consistet credible witness. The Tribunal
accepts the applicant was a member of the Movefoettte Liberation of Congo
(MLC). The applicant displayed a level of knowledge¢he party consistent with being
an active member. He was aware that the MLC formd®98 but only became a
political party in 2003. The applicant also expesksslearly and concisely his
motivation for supporting the MLC and his activiti®om 2004 onwards, once the
party was legally recognised.

The Tribunal accepts that the applicant was empl@gea security guard for opposition
leader Jean Pierre Bemba from 2006. He providesllddtevidence regarding his
duties [details deleted: s.431(2)]. The applicadéscription of Bemba’s security
service was entirely plausible and consistent witlependent information discussing
Bemba'’s guards. His account of the conflict betwgevernment forces and Bemba'’s
guards in 2007, including the reasons for the ¢ldshevents of the two day military
confrontation and subsequent events which led toliés departure from the country,
were also consistent with independent information

The Tribunal accepts that the applicant was dedagluging the conflict between
Bemba'’s guards and government forces in Kinshast2and 23 March 2007. The
Tribunal accepts that whilst in detention the agpit was tortured in the manner he
described. The applicant’s account of his arredtdatiention was consistent with
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independent information. The Tribunal notes thet&aper 2007 report by UNHCR
provided that over 200 people were arrested byrggdarces during and after the
fighting and a significant number suffered cruehuman and degrading treatment
during detention. The Human Rights Watch rep@et Will Crush You. The Restriction
of Public Space in the Democratic Republic of Com¢mvember 2008 states that most
of the over 600 persons (as opposed to the 200tegpby UNHCR) arrested during or
shortly after the March 2007 military operation weither guards or supporters of
Bemba.

The Tribunal accepts that the applicant escaped ttetention whilst collecting water
from the river. The Tribunal found the applicardatscount of his escape entirely
plausible. The Tribunal notes that the applicanvjled the Tribunal with a copy of a
wanted notice which he claims was issued aftetdtedetention and the DRC. The
Tribunal referred this document to the Documentriixation Unit for their
consideration as to its veracity, however the tesfuthe examination was inconclusive.
The Tribunal finds it conceivable that someone whoapes from detention would be
pursued by the authorities, especially in lightra events that were taking place in
Kinshasa in mid 2007. The Tribunal therefore accépat the applicant was wanted by
the authorities.

The Tribunal also accepts the applicant’s accotihtsodeparture from DRC to Angola
based on his consistent evidence, as well as tln&ryoinformation cited above which
discusses the problem of illegal immigration anel éported deportation of almost
19,000 Congolese from Angola in October 2009.

The Tribunal accepts that after crossing the barderAngola the applicant went to
[Town 1] where he stayed with a friend of his adiot,nine or ten months. The
Tribunal accepts the applicant’s aunt’s friend aged for the applicant to obtain an
Angolan passport so he could leave the country.Triinal has taken into
consideration the country information referred yalte delegate which discusses the
procedures for getting a passport in Angola. Howee Tribunal accepts that it is
plausible such processes can be bypassed espdwgigdgople who work within the
system. The Tribunal accepts it is plausible thatapplicant could have obtained an
Angolan passport with the assistance of someonewdnked at the passports office
who came to his aunt’s friend’s home and complétechecessary forms for the
applicant and took his fingerprints.

The Tribunal similarly accepts it is plausible thia applicant departed Angola after
his aunt’s friend made arrangements with a busmasgo assist him to leave the
country.

The Tribunal therefore accepts that the applicaatmember of MLC, as well as a
former security guard of Jean Pierre Bemba, whapest from prison and was on a
wanted list. The Tribunal has had regard to thentry information regarding the
current situation in the DRC. Although the Tribuaatepts that there have been
significant changes in the country since the applicdeparted, such as the release of a
number of people who were detained as a resulteits that took place in March
2007and developments in regard to the ability gfagtion parties to function without
restriction and outside interference, the Tribur@ks the Amnesty International 2009
submission to the UN Universal Periodic Review whtommented on the strong
likelihood of those originating from Equator progebeing at high risk of detention in



103.

104.

105.

106.

DRC. The Tribunal notes that Amnesty was concethatimany individuals were
detained solely because they share Bemba'’s etyhoicgeographical origin in Equator
province. The United Nations Human Rights Coundiljversal Periodic Review
Report, dated 18 September 2009 also discussesrivirfibers being targets of threats,
arbitrary arrests, incommunicado detention, toraure other forms of intimidation or
repression.

The Tribunal has also taken into considerationridependent information regarding
the situation of returnees or failed asylum seet@BRC. According to a report
published in June 2009 as part of the Country afiReinformation ProjectCountry
Sheet — Democratic Republic of Congeturnees to DRC are questioned by the
Directorate General of Migration and are subjed togh level of searching of
belongings and extortion of money and this caninaetin other areas of the airport by
other police and military based on perceptions ghaturnee has wealth The Tribunal
notes the in the UK AIT judgment BK the issue of payment of bribes by returnees to
DRC was discussed in some detail and it was nbtdhere was a difference between
those returnees who were likely to be in a posittohe able to leave the airport having
paid some kind of bribe, and those with other faitors, such as those on wanted lists.
It was noted that based on the evidence providédetdribunal, an individual with
specific risk factors who may subsequently be feansd to a detention facility away
from the airport will be in an extremely vulneralieuation characterized by physical
and verbal abuse of a serious kind.

In light of the independent information discussbdwe and the applicant’s particular
profile as a former [Position A] of Jean Pierre Bmvho was on a wanted list as a
result of escaping from detention, the Tribunatiithat there is more than a remote
chance that the applicant would come to the atierdf the authorities upon his arrival
at N'djili airport and that he could face seriowsth in the form of interrogation,
detention and physical assault for reason of hiisiged opinion.

The Tribunal does not accept that relocation wdnéldeasonable in the applicant’s case
given it is satisfied there is more than a rembi@nce the applicant would come to the
attention of the DRC authorities on his arrivathie country.

On the basis of the Tribunal’s findings above, Tnbunal finds the applicant’s fear of
persecution for reason of his political opinionwsll-founded.

CONCLUSIONS

107.

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefoe applicant satisfies the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

108.

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio



| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44heMigration Act 1958

Sealing Officer's I.D. AGIBSO




