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REPRESENTATION

Counsel for the Applicant: Mr Gormly
Counsel for the Respondents: Mr Kennett

Solicitors for the Respondents: Blake Dawson Waldron

ORDERS

(1) The title of the First Respondent is changed to i$fiem for
Immigration & Multicultural Affairs.

(2) The application is dismissed.

(3) The Applicant is to pay the First Respondent’s €figed in the sum of
$5,500.00 and | will allow (9) nine months to pay.

(4) The Applicant is to pay the setting down fee of %88 to the
Collector of Public Moneys, Federal Magistrates €amf Australia,
Level 16, Law Courts Building, Queens Square, N&@0O, within
twenty-one (21) days.

SZHWY v Minister for Immigration & Anor [2006] FMCA417 Cover sheet and Orders: Page 2



FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G 3740 of 2005

SZHWY
Applicant

And

MINISTER FOR IMMIGRATION & MULTICULTURAL AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Application

1. This is an application for review of a decisiontioé Refugee Review
Tribunal. The Tribunal made its decision on®2Movember 2005.
The Tribunal handed down its decision the next (229’ November.
The Tribunal affirmed a decision of a delegate loé Minister for
Immigration and MulticulturalAffairs not to grant a protection visa to
the applicant.

Background

2. The applicant is a citizen of Egypt who arrived Australia on
9" November 2004. He applied for a protection (clX#§ visa on
11" February 2005, and when it was refused he sougévtiaw from
the Refugee Review Tribunal.
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The applicant lodged his application for reviewttsg Registry of the
Tribunal on & August 2005. He nominated a migration adviserdp a
for him.

Review by the Refugee Review Tribunal

4.

The applicant attended a hearing of the Tribunal@hOctober 2005.

He claims a fear of persecution based on religgrasinds, as he has
left the Islamic faith and become a Christian. Heoasaid that his

greatest fear about returning to Egypt is that iea ihomosexual.
He fears that the community will harass him andwviienot be able to

get a job. His current partner gave oral evidencthé tribunal on his

behalf.

In its findings and reasons, the Tribunal acceptet homosexuals
form a particular social group in Egypt and thag @pplicant is an
Egyptian national. The Tribunal did not, howevergept the applicant
as a witness of truth (see Court Book page 551¢. Tifibunal set out
the reasons for rejecting the applicant’s credipait pages 551 to 553
of the Court Book.

The Tribunal did not accept as truthful the appittsaevidence that he
converted to Islam to Christianity and feared harregypt because of
that conversion. The Tribunal did not accept thia¢ tapplicant
converted from Islam or has practised Christiaretther in Egypt or
Australia, and found that he invented those claitmsassist his
application for a protection visa.

The Tribunal did not accept that the applicantthda had threatened to
harm him either because of his religious beliefsha sexuality.
The Tribunal specifically did not accept that tipplecant had recorded
a telephone conversation with his sister when liertd recorded any
other conversations.

The Tribunal did accept that an advertisement in Egyptian
newspaper in January 2005 appeared to give authignto the
applicant’s claims for protection and accepted tnath of the
information in it. However, the Tribunal did notreader that it assisted
the applicant’s case.
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10.

11.

The Tribunal did not accept on the evidence beitdieat the applicant
Is a homosexual and has engaged in homosexual comndweither
Egypt or Australia.

The Tribunal expressed the view that there waslaospble evidence
that the applicant would suffer persecution frora lolice, Egyptian
authorities, the applicant's father or other famigembers, the
community or anyone else in Egypt for any Conventieason if he
were to return to Egypt. The Tribunal was not $atik that the
applicant had a well-founded fear of persecutioregypt within the
meaning of the Convention.

The Tribunal advised the applicant’s adviser thatdecision was to be
handed down on 22 November 2005. On 18 November the
applicant’s adviser submitted a further set of maken support of the
applicant's case, including an additional statutalgclaration and
additional independent country information. Theblinal noted that it
had considered all the additional material submhitteon

18" November 2005 but the decision remained unchanged.
The Tribunal affirmed the delegate’s decision mogjtant the applicant

a protection visa.

Application for judicial review

12.

The applicant commenced proceedings by filing apliegtion on
20" December 2005. He filed an amended application on
11" April 2006, seeking writs of certiorari, prohiluiti and mandamus.
He relies on the following grounds:

1)  Denial of procedural fairness by breaching the iappt’s
legal professional privilege by requiring him toopide
details of confidential communications with his isibbr.
The requirements of procedural fairness were miviet
relation to credibility issues and the confidential
communications between the applicant and his sotici
were relevant to his credibility; and

i)  Failure to comply with the requirements of s.424fAtloe
Migration Act in relation to the transcript of aldphone
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conversation with his sister and an advertisemeantn
Egyptian newspaper in January 2005.

Submissions

13.

14.

15.

16.

17.

Counsel for the applicant, Mr Gormly, submitted tthlae Tribunal
decision involved jurisdictional error and thasktould be regarded, in
law, as no decision at alPfaintiff S157/2002 v The Commonwealth
(2003) 211 CLR 476 at [76]). Therefore, he submike privative
clause provisions in s.474 of the Migration Act dot apply to the
Tribunal’s decision.

The first ground relied upon by the applicant demitih procedural
fairness and legal professional privilege. The igppk’s written outline
of submissions includes a transcript of an exchahgiveen the
Tribunal member and the applicant about his coasalt with a
solicitor in Lakemba. The applicant told the Trilalithe solicitor was a
Muslim so he was “too afraid to speak in front omhabout the
Christianity and the homosexuality as well”.

The Tribunal Member asked him “What did you talloat?” and the
applicant said that he told him he hated the Peesidf Egypt, which
the Tribunal Member as “So you told him you didwant to go back
for political reasons?’ The applicant agreed, s® Thbunal Member
asked “And what did he advise you to do?” to whibk applicant
replied that the solicitor recommended another mgéto discuss all
the details”. The applicant said he did not go badke solicitor.

Counsel for the applicant submits that this intgateon by the Tribunal
constitutes a clear breach of the applicant’s lpgaflessional privilege.
In the circumstances of a Tribunal hearing, whieeedapplicant was not
legally represented but was assisted by a migrabgent, the
applicant's responses did not amount to consenwé&ve legal
professional privilege. He submitted that the Tniuwas under a duty
to accord procedural fairness to the applicd®é (Refugee Review
Tribunal; Ex parte Aalg2000) 204 CLR 82.

One requirement of procedural fairness was thegabbén to observe
the applicant’s legal professional privilege. Tipplacant relies on the
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following obiter comment from Driver FM inWAAF v Minister for
Immigration[2003] FMCA 36 at [23]:

The RRT is not bound by the rules of evidenceibuty view,
applicants are entitled to legal professional piege on the basis
of procedural fairness.

18. The applicant also relies on the meaning of “procadfairness” set
out by Mason J ifKioa v Wes{1985) 159 CLR 550 at 584-5:

In this respect the expression “procedural fairriessore aptly
conveys the notion of a flexible obligation to addiir
procedures which are appropriate and adapted to the
circumstances of the particular case.

19. Counsel for the applicant submits that the requeneis of procedural
fairness here were affected by the following:

e The Tribunal's decision turned entirely on the &mpit’s
credibility.

e There was ample corroborative evidence which théuhal
dismissed because of its credibility finding.

. Because of the Tribunal's concerns about the appiie
testimony about his sexuality, any corroboration Hiy sexual
partners could settle the question of his sexuality

20. These factors meant there were higher standarpgsooédural fairness
in relation to credibility issues.

21. The applicant submitted that s.422B does not exclddgal
professional privilege because the privilege does fall within the
matters with which s.422B is expressed to be comak(s.422B (2)).

22. It does not matter that the Tribunal did not explicreason on the
information gleaned from its interrogation about atvhadvice the
Lakemba solicitor gave to the applicant. Procediziahess is directed
to the obligation to give the applicant a fair hegy so it is necessary
to look at what procedural fairness required thibuiral to do in the
course of conducting the reviewgplicant VEAL of 2002 v Minister
for Immigration & Multicultural & Indigenous Affag[2005] HCA 72
at [14] and [19]).
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23. The applicant further submits that procedural fess required the
Tribunal to respect the applicant's legal profesaloprivilege and it
does not answer the breach of procedural fairnessay that the
Tribunal did not explicitly use or give weight tdnet information
obtained. The principles of procedural fairnessuoon procedures
rather than outcomes. Denial of procedural fairmessjurisdictional is
a jurisdictional error:

...where the relevant breach is the failure to obsdair decision-
making procedures, the bearing of the breach upenultimate
decision should not itself determine whether thastitutional
writs of certiorari and mandamus should be grantédhere has
been a breach of the obligation to accord procetidedrness,
there is jurisdictional error for the purposes af &5(v) of the
Constitution. (per McHugh J in SAAP v Minister formigration
and Multicultural and Indigenous Affairs [2005] HCA at [83])

24. The applicant submitted that because the informate subject of the
privilege related directly to the credibility ofdtapplicant, the findings
of which were used to dismiss corroborative eviggiccannot be said
confidently that the denial of procedural fairnessild have made no
difference to the outcome.

25. The applicant’s second ground deals with a claiat the Tribunal
breached the provisions of s.424A of the Migrathat in respect of
two documents:

a) The transcript of the telephone conversation betwdke
applicant and his sister on"23anuary 2005; and

b) The advertisement in the Egyptian newspaper inalgr2005.

26. The applicant submits that the Tribunal did not pbm with
S.424A (1) in that it did not give written noticé its intention to use
the documents as part of its reasons for its adveredibility findings.
The Tribunal also used its findings on credibility reject the
corroborative evidence, including that from the laggmt’s partner.

27. It is also submitted that the documents referreddce not covered by
the exception in s.424A (3) of the Act, becauseapplicant did not
give either of them to the Tribunal for the purpo®sé the application
for review. They had been provided for the purpadethe application
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28.

29.

30.

for a protection visa JZEEU v Minister for Immigration &
Multicultural & Indigenous Affairg2006] FCAFC 2 at [6]-[9]).

For the first respondent Minister, it is submittedt the Tribunal is not
bound by the rules of evidence (s.420(2) (a) aedpttovisions of the
Evidence Act 1998Cth) in relation to “client legal privilege” have
application. Counsel for the first respondent, Menikett, submitted
that the statutory powers of the Tribunal to obtafiormation (ss.424
(1) and (2) and 427(3)) do not abrogate the comtaandoctrine of
legal professional privilege. If a communication ssbject to the
privilege, a person may properly refuse to disclibde the Tribunal,
and the Tribunal’'s powers do not extend to reqgidisclosure.

With respect, | agree with the above submissionaaiupt it.

As to the claim of breaches by the Tribunal of 44@@), counsel for
the first respondent submitted that both of theudoents referred to
had been submitted to the Tribunal, in differentysyaas part of the
applicant’s application for review. Hence, they svaovered by the
exception in s.424A (3) (b).

Conclusions

31.

32.

SZHWY v Minister for Immigration & Anor [2006] FMCA417

| am satisfied that the first ground, claiming aedwh of legal
professional privilege, does not show a jurisdiwdiioerror on the part
of the Tribunal. Section 420 (2) of the Migrati&at provides:

The Tribunal, in reviewing a decision;

(@) is not bound by technicalities, legal forms nrles of
evidence; and

(b) must act according to substantial justice ahd imerits of the
case.

The Tribunal asked the applicant questions abaatn@ersation with a
solicitor. | am satisfied that the conversation vpawileged and the
applicant would have been entitled not to answe&stians about that
conversation. | agree with the comment by Driver iIBMVAAF (supra)
at [23] that applicants are entitled to rely ondlggrofessional privilege
even though the Tribunal is not bound by the rofesvidence.
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33.

34.

35.

36.

37.

| do not agree with the comment by counsel forfitet respondent at
paragraph 8 of his written outline of submissions:

Further, and with respect, that observation wasadie wrong to
the extent that it relied on procedural fairnesstlas source of the
obligation.

In my view, his Honour’s dictum should be seenha tontext of the

particular case, where the Tribunal sought to golesthe applicant

about the contents of a letter to his migrationisety who may or may
not be a legal practitioner, the letter having beaken from the

applicant’s possessions without his consent. Hisddo was making it

clear that legal professional privilege is a matfgon an applicant can
rely, and it would constitute a breach of procetidasrness for a

Tribunal to seek to override such a claim if made.

| am satisfied that neither s.424 nor s.427 alldles Tribunal to do
away with an applicant’s right to refuse to diselake contents of
communications with his or her legal adviser. lingortant that an
applicant should be made aware that there is sudgha of legal
professional privilege. In the case before me, #pplicant was
accompanied by his migration agent, who should haaened the
applicant that he had a right not to disclose toatents of his
conversation with the solicitor.

| am not satisfied that a jurisdictional error f@en made out.

Turning now to the second ground, that the Tribdaaéd to comply
with the provisions of s.424A (1) in respect of t@ocuments, | am
satisfied that the transcript of the telephone eosation with the
applicant’s sister was information given by the lajgmt for the
purpose of the application. The applicant's mignmati adviser
specifically drew the Tribunal's attention to thocument in her
submission on the applicant’s behalf dateli O¢tober 2005:

It is clear from the transcript of the telephonengersation with
his sister dated 25January 2005 (submitted to DIMIA) that (the
applicant’s) father has taken all avenues includiegal to ensure
the capture of his soh.

! The applicant’s name has been removed from thisagjon to comply with the provisions of s 91X of
the Migration Act.
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38. In my view, the information about the telephone \asation falls
specifically within the exception in s.424A (3) (eing information
that the applicant gave for the purpose of theiegipbn.

39. The advertisement from the missing persons columtihe Egyptian
newspaper was submitted to the Department of Inahgr and
Multicultural and Indigenous Affairs by the applnt® agent on
24" June 2005 in support of his claims for a prote.fr:tivisa.2
The advertisement was not in English.

40. The applicant attended the Tribunal and gave orafleace on
19" October 2005. During the course of the hearing, Tnibunal
Member asked the applicant about the date of thesspaper
advertisement. The applicant said that it wad' January 2005.
The Tribunal then records:

The interpreter translated the advertisement fa& tnibunal and
the written translation was placed on the Tribunéle;
essentially, it is the same as the translation stibth by the
applicant as contained in the submission of the liagpt's
adviser dated 22 June 2005. The Tribunal asked him how it
could be sure that he had not arranged for thateatisement to
be placed to assist his claims to be a refugees#ld that his
father had a family meetiry.

41. The applicant continued to advance the advertisemgra document
supporting his claims. In my view, at that stage ddvertisement came
to be a document containing information given by épplicant for the
purpose of the Tribunal hearing. Accordingly, ilidavithin the area of
s.424 (3) (b) and therefore s.424A (1) does nolyapp

42. There is no breach of s.424A of the Migration Alct.my view, no
jurisdictional error is shown and the Tribunal de&mn is a privative
clause decision as defined by s.474 (2) of the #ign Act.
Accordingly, the decision is not subject to ord@msthe nature of
prohibition, mandamus or certiorari, which the apit seeks
(s.474(2) (c)).

% See Court Book at page 543
% See Court Book at page 547
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43. The application will be dismissed with costs. |edhe setting down
fee prescribed by the regulations has not been patl | will make an
order accordingly.

| certify that the preceding forty-three (43) paragraphs are a true copy of
thereasonsfor judgment of Scarlett FM

Associate: S.Polley

Date: 22 September 2006
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