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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 1889 of 2007

SZFPA
First Applicant

SZFPB
Second Applicant

SZFPC
Third Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction

1. This is an application pursuant to s.39B of dadiciary Act 1903Cth)
and Part 8 Division 2 of theligration Act 1958(Cth) (“the Act”) for
judicial review of a decision of the Refugee Reviénbunal dated
15 May 2007 and handed down on 24 May 2007.

2. The first-named applicant claims to be from Egypt af Christian
faith (“the Applicant”). The second and third-named applicants are the
wife and daughter of the Applicant respectivelyeTtlaims of the
applicant wife and daughter are wholly dependenthenclaims of the

Applicant.
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3. The Applicant first arrived in Australia on 7 Novbar 2002 and
returned to Egypt on 28 November 2002. All of thmplecants then
arrived in Australia on 14 August 2003, having dégah legally from
Cairo on a passport issued in their own names anslaaissued on 10
July 2003. The Applicant then departed AustralisBddovember 2003
to travel to Fiji and subsequently returned to Aaist on 12 November
2003.

4. On 6 February 2004, the applicants lodged an agpic for a
protection (Class XA) visa with the Department ofnhigration and
Multicultural Affairs (“the Department’) under the Act.

5. In his protection visa application, the Applicafdimed that he feared
persecution by Islamic fundamentalists becauseheir belief of his
involvement in the kidnap of the cousin of his wifiee second named
applicant, (‘Susarf) from her Muslin husband Hassarl) and the
conversion back to Christianity of the second aggpit's brother
(“Basseni). The Applicant claimed that Hassan had a sepasition
with the Attorney General’'s Department in Egypt.

6. On 26 February 2004, a delegate of the First Redgan (‘the
Delegaté€) refused the applicants’ application for a proi@c visa on
the basis that the applicants are not people tonwhAaistralia has
protection obligations under the Refugees Convandi® amended by
the Refugees Protocoltffe Conventiori’).

7. On 2 April 2004, the applicants lodged an applarafior review of the
Delegate’s decision by the Refugee Review Tribunal.

The Applicant’s claims before the Refugee Review Twunal and the
Refugee Review Tribunal’'s decision

8. The Applicant’'s claims before the Refugee Reviewbdmal and the
Refugee Review Tribunal's decision are accuratalymarised in the
written submissions of counsel for the First Reslgort, Mr Lloyd, as
follows:
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“2. The applicants are a husband and wife and thisinghter-
They are citizens of Egypt and Coptic Christians.

3. The applicant husband (hereafter “the appli¢antirst
arrived in Australia on 7 November 2002. He reedrto Egypt
on 28 November 2002.

4. In April/May 2003, the applicant was accepted e a
student visa holder. However, he withdrew his \apalication
when he appreciated the cost of studying for twarsen
Australia®

5. He then considered the option of skilled migratand
sponsorship. He could not obtain a suitable spongtis skills
assessment was unfavourable in December 2003.

6. The applicants arrived in Australia together b# August
2003

7. On 6 February 2004, the applicants lodged their
applications for protection visds.

8. On 26 February 2004, a delegate of the Minist¢dused the
application’

9. On 2 April 2004, the applicants lodged theirmtmned
application for review with the Tribundl. They appointed
Therese Nicolas as their authorised recipient.

10. By letter dated 22 April 2004, the applicanerevinvited to
attend a hearing before the Triburfdl. The invitation was
accepted by facsimile transmission dated 6 May 2604The
hearing was attended by the applicant husband, ieg@pl wife
and adviser (who was also their authorised recipiéh

11. By letter dated 21 July 2004, the applicantsewsotified
that a decision on their review application woulkel lrlanded down
on 10 August 2004.

CB 445.2
CB 470.4
CB 457-458
CB 458.2
CB 4453
CB 1-68
CB 71-81
CB 82-85
CB 83
CB 88-89
CB 112
CB 113
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12. On 30 July 2004, the applicants provided a Hert
submission to the Tribunal, with evidential matetia

13. On 5 August 2004, the Tribunal informed theliappts that
the handing down would be postponed (presumablgive the
Tribunal an opportunity to consider the new matgria

14. It appears that at about this time the originaember
constituted as the Tribunal became unavailable andhew
member was constituted as the Tribunal to deternfiaaeview*

15. By letter dated 25 October 2004, the Tribunaduested
additional information from the applicants in rela to three
matters=°> The applicants’ agent responded to that requast b
facsimile transmission dated 17 November 2504.

16. The Tribunal handed down a purported decision 23
December 2004’

17. At some stage, the applicants sought judi@salew of that
decision. It was set aside by consent order mauellb July
2006

18. By facsimile transmission on 15 January 200fe t
applicants were invited to attend a second heatmtpe held on
22 February 20077 The invitation was acceptédl. Again the
applicant husband and applicant wife attended tkarimg with
their advisef*

19. By facsimile transmission dated 22 March 200@7e
applicant made a post-hearing submission.

20. By facsimile transmission sent on 4 April 20Qfe
applicant was invited to comment on information tthvaas
perceived as being adverse to his credibffityA response was
made on 26 April 2007

13 CB 161-177
14 CcB 180
15 CB 180-181
16 CB 182-184
17 CcB 187-224
18 cB 377
19 CcB 388-389
20 cB 390
21 CB 427
22 CB 429-431
3 CB 433-434
24 CB 435-436
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21.

The Tribunal handed down its decision on 24 12697%°

The Tribunal made the following findings:

a) The applicant lacks credibility and his claimannot
be accepted®

b) The Tribunal was not satisfied that the applichas
suffered any persecution in Egypt.

c) The following matters led the Tribunal to cart® that
the applicant is not truthful or credible:

1)  The applicant contended that Hassan (the person
whom he feared) was in a senior government position
It was implausible that, having regard to this iusi,

it would have taken Hassan 5 or 6 months to locate
Bassem (the applicant wife’s brother, who it was
claimed had kidnapped the applicant wife’s cousin t
save her from Hassan, the cousin’'s husband, who it
was claimed had forcibly converted the cousin to
Islam)?®

i) It was implausible that Hassan would have been
ignorant of Bassem’s eventual departure from Egypt.

iii) The Tribunal did not accept the applicant’s
evidence that Hassan could have reported the
kidnapping of his wife to the authorities (who wbul
have helped him) but had chosen not to d&’so.

iv) Given that the applicant worked for the same

company until he left, if he were being pursued by

Hassan, he could have been found and persecuted
prior to his departuré’!

v) The Tribunal was not satisfied that, if the
applicant had been attacked as claimed, he woutd no
have reported the attacks to the polfée.

vi) The applicant had originally claimed that inrke
2003 his apartment had been invaded by Hassan’s

25
26
27
28
29
30
31
32

CB 443ff
CB471.4
CB471.4
CB471.6
CB471.8
CB 472.2;473.1
CB 4723
CB472.4
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d)

friends and that he had been held 'like a hostage a
night'. At the 2007 hearing, the applicant clainmbdt

he had been held for half an hour. The Tribunabwa
concerned by the inconsistency in the claims akasgel
the inadequacy of the applicant's explanation foatt
inconsistency?®

vii) The independent country information does not
support the claim that Christian women are forcibly
converted to Islam by Muslim mé&h.

viii) The independent country information is not
consistent with the applicant’s claims that the Egn
authorities are not interested in helping Chrissan
who are the victims of Muslim attacks.

The Tribunal was not satisfied that the eveelating

to Hassan, his wife and Bassem had occutted.

e)

The Tribunal did not accept that the applicawesre

the subject of the physical attacks or threatsmkd>’

f)

The Tribunal was not satisfied that the applitsa

would be persecuted by reason of their faith pefse

9)

The Tribunal was not satisfied that the applitsahave

a well-founded fear of persecutidti.

Legislative framework

9.

10.

Section 65(1) of the Act authorises the decisiotkeanao grant a visa if
satisfied that the prescribed criteria have beem iHewever, if the
decision-maker is not so satisfied then the vispliegition is to be

refused.

Section 36(2) of the Act relevantly provides thatcrterion for a

protection visa is that an applicant is a non-erizn Australia to
whom the Minister is satisfied that Australia hgzr@tection obligation
under the Refugees Convention as amended by theg&s$ Protocol.

33
34
35
36
37
38
39
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CB 473.5
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Section 5(1) of the Act defines “Refugees Convaritiand “Refugees
Protocol” as meaning the 1951 Convention relatimghe Status of
Refugees and 1967 Protocol relating to the Stdtéetugees.

11. Australia has protection obligations to a refuge@\astralian territory.

12. Article 1A(2) of the Convention relevantly definesrefugee as a
person who:

“‘owing to a well-founded fear of being persecutedreasons of
race, religion, nationality, membership of a pauii@r social
group or political opinion, is outside the countif/his nationality
and is unable or, owing to such fear, is unwillitmgavail himself
of the protection of that country; or who, not hayia nationality
and being outside the country of his former habiteaidence, is
unable or, owing to such fear, is unwilling to netuo it.”

13. Section 91R and s.91S of the Act refer to persecwtind membership
of a particular social group when considering AetidA(2) of the
Convention.

The proceeding before this Court

14. On 12 June 2007, the applicants filed an applioatio this Court
seeking judicial review of the decision of the Rpfa Review Tribunal
dated 24 May 2007 (he Second Tribunal).

15. The applicants were represented before this CouriMb Karp, of
counsel.

16. By consent, the applicants were granted leaveléarfiCourt and rely
upon an amended application. Ground 1(b)(v) wageled upon and
was withdrawn.

17. Counsel for the applicants read the affidavits dierBse Nicholas,
sworn 7 April 2008, and the Applicant, affirmed 4 2007, which
annexed transcripts of the hearings of the eathestituted Refugee
Review Tribunal (the First Tribunal”) and the Second Tribunal
respectively.

18. The grounds of the amended application are aswsllo
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“1. The Tribunal breached the requirements of s 4AZigration
Act.

Particulars

(a) Failure to provide the second applicant withhearing as
required by that section.

(b) Failure to disclosed issues that arose in rielatto the review
that were required to be disclosed, those being,

I Whether it was implausible that the second ajgpiis
cousin’s husband (Hassan) would have taken six Imsotat
locate and assault the applicant’s brother in |&8Bagsem).

il Whether it was implausible that Hassan, as ehhignking
official, would be ignorant of Bassem's departurent
Egypt in Easter 2001.

iil. Whether Hassan would have involved the autles if
he really suspected that the applicant was involwedhe
disappearance of Hassan’s wife.

Iv Whether Hassan could have easily located thdicgu
at his workplace had he wanted to harass him.

2. The Tribunal breached the requirements of ndtjurstice, and
otherwise exceeded its powers.

Particulars

(a) The Tribunal received evidence of privilegedhomunications
between the applicant and a solicitor acting fomhin the
capacity of a migration agent and failed to cautibie applicant
that he need not give such evidence.”

Ground 1(a)

19. At the heart of ground 1(a) is the contention byrsel for the
applicants that the Second Tribunal did not give $kcond applicant
an opportunity to give evidence about issues relfeta the review.
Counsel for the applicants contended that suchwxnoh the part of
the Second Tribunal disclosed a failure to compity\s.425(1) of the
Act.
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20. In support of this contention, counsel for the aapits made the
following written submissions:

“24. It may be observed from the transcripts of thw Tribunal

hearings that at the first hearing the wife, appdhg voluntarily,

did not give evidence, and at the second hearirggasily gave
evidence very briefly, about a minor aspect ofalaéms, at page
94 of the 2007 transcript.

25. Each applicant for a Protection Visa is an apght in his or

her own right. (see s 36(2) Migration Act, SZBWNlinister for

Immigration [2006] FCAFC 13 at [43]-[45]). Each isntitled to

a hearing pursuant to s 425(1) Migration Act. Inisttcase,

although the applicant wife apparently chose nagitee evidence
at the first hearing she was available to give ewnck at the
second. It is quite clear that the second Tribumat not satisfied
that it could make a decision in the applicant'vdar on the

evidence and materials before it. Having decideddlb another

hearing it was incumbent upon the Tribunal give ablicant’s

an opportunity, “... to give evidence and presentuangnts

relating to the issues arising in relation to thectsion under
review.” This was especially so in a situation weas here, such
iIssues concerned all applicants.

26. In my submission the very few questions askéueosecond
applicant at the 2007 hearing do not constituteearnng, “... to
give evidence and present arguments relating toshees arising
in relation to the decision under review”, as isquéred by s
425(1). At most, the second applicant was giverruactated
hearing about a part of one issue.”

21. Counsel for the applicants referred the Court taascript of the
Second Tribunal hearing where the following exclemgnmong the
Second Tribunal, the adviser and the second nameticant took
place at the commencement of the hearing:

“TRIBUNAL MEMBER
Q3 O.K. Now, the applicant.
APPLICANT SWORN
TRIBUNAL MEMBER

Q4 Thank you. And | may want to speak to you sddcypou
please come forward and take an affirmation or swea
oath on the Bible. You are an applicant in this texaand if |
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wish | can ask you some questions about this méittgou,
if you dont wish to give any evidence then it rhaywiewed
in a negative way. Do you want to explain to her.

ADVISER

o.k. If you dont mind | would like to have a wda her about
that because she’s saying she doesnt remembedaddls and
things like that.

TRIBUNAL MEMBER

Q5 Mmm.

ADVISER

But as long as she remembers general dates wil-be

A(l) Yes, I'll talk but | cant remember all the @@ or most of the
evidences because | tried to forget about this,ualznd |
left everything for my husband to talk about.

ADVISER
You would want her to leave the room. Is that adrri®ember?
TRIBUNAL MEMBER
Q6 I will, yes.
ADVISER
Yes.
TRIBUNAL MEMBER

Q7 If | dont wish to hear from you after I've sgokto your
husband I, | will let you know and you can comemal sit
at the back of the room. But please come forwau raake
your affirmation and/or swear on the Bible.

[SECOND APPLICANT]AFFIRMED
TRIBUNAL MEMBER

Q8 Now, just initially before | ask you to wait sige, I'm not
going to go through the usual explanation about the
convention because you would have heard that oratte
occasion and I'm sure your adviser has explained/aa
what is required. What | will say is that the predegs are
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strictly confidential and this means that anythsmd here
today or anything to do with your matter will noe b
disclosed. The interpreter has also agreed not italde
anything that is said here today or anything abdiits
matter. What is also important is that the intetpres here
to assist the Tribunal and that means that | havéd sure
that we all understand one another, O.K., and ifi yrave
any problems at all in understanding what I'm sayior
what I'm asking, please tell Madam Interpreter tkane to
repeat or rephrase. Now, | have the departmenkga] fialso
have the first Tribunal file and | will be goingrttugh the
whole case again. | will make a fresh decision. Amdr
adviser will have an opportunity, as you will, t@ake any
comments you wish about the matter. O.K. Now, U yo
would kindly wait outside until we’re in touch wigbu | will
be, I'd appreciate that.”

22. Counsel for the First Respondent, Mr Lloyd, conththat the second
named applicant had been invited to appear befard-trst Tribunal
and had elected not to give evidence. CounsehiiFirst Respondent
contended that the Second Tribunal was not obligexdfer the second
named applicant a further hearing after the Firgiuhal decision had
been set aside and that, in the circumstancesadtdomplied with
S.425 of the Act.

23. Moreover, counsel for the First Respondent conténithat, in any
event, the second named applicant was invitedftother hearing by
the Second Tribunal which she attended. Counsel ther First
Respondent contended that a fair reading of theseérgpt of the
hearing before the First Tribunal discloses tha #econd named
applicant did not seek to give evidence herselihah occasion because
she could notremember all the dates or most of the evidencesbse
she tried to forget about thisdnd that she hateft everything for her
husband to talk about”

24. Counsel for the First Respondent contended thaS#wond Tribunal
was not obliged to ask questions of the second daapplicant.
Further, counsel for the First Respondent contentbatl because the
claims of the second named applicant depended ogetlof the
Applicant, unless the Second Tribunal made an dhat affected its
decision in relation to the first named applicaniould be futile to
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25.

26.

27.

28.

29.

SZFPA & Ors v Minister for Immigration & Anor [200&MCA 550

remit a decision in respect of the second namedicamp to the
Refugee Review Tribunal for further determinati@s@ding to law.

A fair reading of the Second Tribunal’'s decisiord ahe transcript of
the second hearing, makes clear that at no stagheohearing did

either of the applicants or their adviser raisehwvifite Second Tribunal
that the second named applicant had further evalshe would like to
give in support of the review application. A fagrading of the Second
Tribunal’'s decision makes clear that the secondethapplicant was
prepared to answer questions from the Second Talbtwwever, was
unable to remembéall of the dates or most of the evidencesid that

she left everything to the Applicant.

The conversation among the Second Tribunal, thdicapws’ adviser
and second named applicant, quoted at paragrapb@/e in these
Reasons, took place at the commencement of thengedowards the
end of the hearing the Second Tribunal invited $eeond named
applicant back, into the hearing although indicatledt the Second
Tribunal did not intend to ask her any questionswelver, in fact, the
Second Tribunal did ask the second named applieamtiong after her
brother Bassem had left did the authorities cono@irad to speak with
her. The second named applicant resporfideshths and months”The
Second Tribunal asked the second named applicaat thby said to
her and she responded she did not know.

A fair reading of the transcript does not suggksté was any attempt
by the Second Tribunal to prevent the second naapg@ticant giving
evidence, presenting oral argument or making suhoms. A fair
reading of the Second Tribunal's decision and taadcript of the
hearing before the Second Tribunal makes clearttigasecond named
applicant relied the Applicant and their adviser pnoviding all
evidence in support of the review application ® 8econd Tribunal.

In the circumstances, there was no failure to cgmpth s.425 of the
Act by the Second Tribunal.

Accordingly, ground 1(a) is not made out.
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Ground 1(b)

30.

31.

SZFPA & Ors v Minister for Immigration & Anor [200&MCA 550

Counsel for the applicants submitted that the Sedaibunal failed to
disclose issues that arose in relation to the vewas required by s.425
of the Act.

The written submission of counsel for the applisamt respect of
ground 1(b) are as follows:

“34. The Tribunal is required to disclose to thepéipant the
issues that arise in relation to the review (s 435Kigration
Act). What must be disclosed are those issues whieh
“dispositive” of the review (SZBEL v Minister fommigration
(2006) 228 CLR 152 at [35], or important to it (SZBat [47]),
which have not been disclosed in the delegatesidec

35. In SZGUW v Minister for Immigration [2008] FC@1,
Jacobson J said,

37. It seems to me that the effect of the High our
explanation of the statutory scheme is that the@ssto
which s 425 referred are particular factual aspecfsan
applicant’s claim in respect of which the Tribunal not
persuaded when it extends to an applicant an iteitato
attend the hearing: SZBEL at [34] — [40].

36. It is also clear, from SZILQ v Minister for Ingration [2007]
FCA 942 [35], that an issue that arises after tleahng has to be
put to the applicant.

37. It may be conceded that both the first and séctribunals
made it clear that they had doubts about the applis claims
because his family did not accompany him to Austral 2002.
That issue did not arise in the second Tribunaligien, possibly
because the second Tribunal was satisfied withagglicant’s
responses. The second Tribunal also disclosedfftsutties with
the inconsistency in the duration of the home iroraél 82-3).

38. What the second Tribunal did then was to réisther issues
— those summarised at paragraph 22(a)-(e) abovehietwhad
not been disclosed in earlier hearings, or indeaddelegate’s
decision. For the Tribunal to have made adversdifigs on such
iIssues, without disclosing them to the applicastgrisdictional
error.”
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32.

33.

34.

35.

36.

37.

Counsel for the applicants submitted that by theoSé Tribunal
informing the applicants that it was intending tthrough the whole
case again and make fe'sh decisioty the applicants were entitled to
assume their credibility was no longer an issue #rad the issues
would become known to the applicants by the questiput to the
applicants by the Second Tribunal.

Counsel for the First Respondent contended‘thatapplicant was on
notice that his entire story was liable to be dighed by the Tribunal,
given that the Tribunal had disbelieved it in itstfdecision.”

Counsel for the First Respondent referred to tHieviing exchange
between the Applicant and the Second Tribunal wismhinsel for the
First Respondent submits makes clear that the é@mpliwas aware
that his credibility was at issue:

“... I was thinking a little bit logically and mayhkis is one of
my mistakes, but I've been, a lot I've been miststded, I've
been, been made, here there were a lot of mistdkesy said |
am not, what they saying is | am not honest endagbéay the
truth, ok, and there is a lot of things...”

A fair reading of the transcript of the Second Tinkl's hearing makes
clear that the Second Tribunal was exploring with Applicant his
evidence about the detail of attacks in order tsfaitself as to what
happened. Indeed, the Second Tribunal stated Hosving:

“So tell me about this. See, | need to get theildetdoout these
attacks. I'm sorry for you to have to go throughal this again
but | have to get the details to satisfy myself taswhat
happened.”

In asking the Applicant to expand upon his evidenibe Second
Tribunal was making clear that it needed to besBatd about his

claims of attacks by Islamic fundamentalists. la tircumstances, the
details of the attacks were plainly issues in respd which the

Applicant was on notice.

Counsel for the First Respondent submitted thating/the Applicant
to expand upon his evidence and exploring it wittm lthe Second
Tribunal met the requirements referred to SABEL v Minister for
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Immigration and Multicultural and Indigenous Affaif2006) 228 CLR
152 (“SZBEL”) at [47] as follows:

“First, there may well be cases, perhaps many casésre either
the delegate’s decision, or the Tribunal’s stateteear questions
during a hearing, sufficiently indicate to an amaint that

everything he or she says in support of the apptioas in issue,
That indication may be given in many ways. It i$ mecessary
(and often would be inappropriate) for the Triburtalput to an
applicant, in so many words, that he or she isgythat he or she
may not be accepted as a witness of truth, or hieabr she may
be thought to be embellishing the account thatvsrgof certain
events. The proceedings are not adversarial andTtitaunal is

not, and is not to adopt the position of, a conictat. But where,
as here, there are specific aspects of an applieaacount, that
the Tribunal considers may be important to the sileai and may
be open to doubt, the Tribunal must at least askabplicant to
expand upon those aspects of the account and asiptplicant to
explain why the account should be accepted.”

38. It is clear that if'some cases everything may be in issue; in othbes,
issues may be specific aspects of the material thabefore the
Tribunal: SZBEL at [36], [47].” (SZGUW v Minister for Immigration
and Citizenshig2008] FCA 91 (SZGUW”)). In SZGUWJacobson J at
[37] said that he understo@¥BELto be authority for the proposition
that “the issues to which s425 refers are particulartiead aspects of
an applicant’s claim in respect of which the Trilalms not persuaded
when it extends to an applicant an invitation téeeatl the hearing:
SZBEL at [34] — [40]"

39. Counsel for the First Respondent also referretiédecond Tribunal’s
guestions to the Applicants about his claim of Bass conversion to
Islam. The Second Tribunal framed its questionstarms of the
Applicant’s “allegations” of Bassem'’s conversion to Islam, thereby
indicating that the Second Tribunal did not regdrd allegation of
Susan’s conversion as a fact about which it wasfeat.

40. Counsel for the First Respondent referred the CoarS6ZDFZ v
Minister for Immigration and Citizenshij2008] FCA 390 (SZDFZ")
where Flick J of the Federal Court of Australiaestiaat [20]:

“Issues may arise out of the initial decision oflalegate; they
may also arise out of a decision of an intervenirnigunal that
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has been set aside by the Federal Magistrates Cwaittt the
consequence that a reconstituted tribunal is thiéeeacalled
upon to resolve afresh the claims made. A decisioany such
intervening tribunal may resolve some factual issadversely to
an applicant but nevertheless proceed to upholctlaisn. Just as
those adverse factual findings of the intervenimiguhal would
need to be addressed before any subsequent tribasdissues
arising in relation to the decision under reviewsp too would
favourable findings made by the intervening tribube issues
arising in a like manner.”

41. Counsel for the First Respondent contended thascoordance with
the principle referred to above 8ZDFZ the Applicant must be taken
to be on notice of the comprehensive nature ofatheerse findings
made against him by the First Tribunal. Counsel tbe First
Respondent submitted that, in those circumstanaay, subset of
factual assertions made by the Applicant must &sm part of the
overall issue of the Applicant’s credibility whetkere was a total
rejection of all his claims.

42. | accept as correct the contentions and submissainshe First
Respondent for the reasons given by the First Rebgrd.

43. In particular | accept the submissions of counsed the First
Respondent that the Second Tribunal can have régah@ findings of
the First Tribunal.

44. In the circumstances, it was open to the Secoraual to make the
findings that it made referred to in ground 1(bj(¥) based on the
evidence and material before it and for which dvaded reasons.

45. Accordingly, ground 1(b) is not made out.

Ground 2

46. Counsel for the applicants contended that the Se¢abunal failed to
warn the Applicant that he was not obliged to gmeedence of
privileged communications that he had with his m@aigm adviser who
was at the time a solicitor. The exchange relieohup support of this
contention is as follows:

“TRIBUNAL MEMBER
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Q136

A

Q137

Q138

Q139

Q140

Q141

Q142

A

In November 2002 things werent looking vestimistic
about you coming to live in Australia.

No, it was good ...... | spoke to two guys, thatatian
lawyer ---

Ah hmm.
--- and the agent ---
Ah hmm.
--- and these, both of them ... three differeaytsn--
Mmm.

--- they said they give me an assurance tlsaa ijood
way to come to Australia, the things ... throughualent
visa or a skilled migration or um, the third one sva
sponsorship.

Ah hmm.

And they give me assurance about that.
So the skills, sponsorship and student.
Yes.

So you went, you went back to Egypt thinking,got a
chance here of being successful in obtaining a visa

No.”

47. Counsel for the applicants made the following wntisubmissions in
support of ground 2:

“27. Evidence given by the applicant (T 15, 23-Ri)icates that
at the second Tribunal hearing,

(@) The applicant offered information about advgigen
to him by Mr Rigas, and,

(b) The Tribunal made no attempt to warn or ad\hgae
that he need not give evidence about such advice.

28. Legal advice given by a solicitor to a cliesifprivileged, and
for the Tribunal to ask for or permit such evidenoee given in
the absence of the informed consent of the appglican
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48.

49.

jurisdictional error (SZHWY v Minister for Immigiah [2007]
FCAFC 64; SZHLO v Minister for Immigration [2007]MCA
1837).

29. Two issues arise from this submission. The igrghat Mr
Rigas, although a solicitor, gave advice as a niigra agent
acting outside his legal practice.

30. The answer to this is that no matter in whapawty the
advice was given, Mr Rigas was a solicitor and g&@g advice
about a visa application which is properly the sdijof legal
advice. This is so even though,

(@) Non legally qualified people who are registerad
Migration Agents are entitled to give such advied

(b) Solicitors who are not so registered are natittad to
give such advice.

31. The second issue is whether a remedy shouldithéeld
despite any error which the tribunal may have cottedi

32. The answer is that in SZHWY, Lander J sai{B@jt

“In considering whether the writs should issue tGeurt
will keep in mind ‘the high purpose of vindicatitinge public
law of the Commonwealth of upholding the lawful diast
on the part of the officers of the Commonwealthdjan
defending the rights of third parties under thatvla..” Re
Refugee Review Tribunal: Ex parte Aala (2000) 20K B2
per Kirby J at 137.™

Counsel for the First Respondent did not concede ithe subject of

guestioning was covered by legal professional legd. Counsel for

the First Respondent referred to evidence giverMibyRigas at the

hearing before this Court that the advice he gheeapplicants was as
a migration agent, although he did conduct a sépgveactice as a
solicitor.

Further, counsel for the First Respondent refeteethe fact that the
applicants had given correspondence from Mr Rigasthe First
Tribunal in support of their review application, danherefore any
privilege that may have attached was waived. Thieespondence was
given to the Tribunal by the Applicant in order #&xplain the
applicants’ delay in lodging protection visa apations on 6 February
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50.

51.

52.

53.

54.

2004. The Applicant had first arrived in Austradia 7 November 2002
and returned to Egypt on 28 November 2002. Allhef applicants then
arrived in Australia on 14 August 2003 with the Apant departing
Australia on 8 November 2003 to travel to Fiji. Thgplicant

subsequently returned to Australia on 12 Novemk@332 In those
circumstances, counsel for the First Respondenhstda that, if there
was any legal professional privilege that attachéa the

communications between the Applicant and Mr Rigakjch was

denied by the First Respondent, it had been wabyethe Applicant
when he tendered the advice of Mr Rigas to thet Hirunal in

support of his own case.

A fair reading of this exchange in context relatesthe Applicant
seeking to explain to the Second Tribunal the detayodging his
application for a protection visa from when head in Australia.

Even if such privilege did attach, | am not sagidfithat there was a
relevant disclosure of professional advice to tleed®d Tribunal in

response to questions by the Second Tribunal #egonably sought
that advice.

In any event, | am satisfied that in the circumeémn where the
Applicant gave to the First Tribunal his correspamck with the
migration agent in order to meet the First Tribismabncerns about his
delay in lodging his protection visa applicatiohere is a waiver by
him of information in those communications. Nothiingthe evidence
given by the Applicant to the Second Tribunal a& tiearing goes
beyond matters that were referred to in that letter

Moreover, and perhaps or greatest relevance, evahei Second
Tribunal had failed to warn the Applicant that hasanot obliged to
give evidence of privileged communication, the kisare of the
alleged privileged communication did not form arartpof the Second
Tribunal’s reasons for affirming the decision und®riew.

Counsel for the First Respondent also made a fosoianission to this
Court thatSZHWY v Minister for Immigration and Citizensl#907)
159 FCR 1 (SZHWY™") is wrongly decided in thatlt is premised
upon the mistaken view that persons appearing beftbe tribunal
pursuant to an invitation under s 425(1) are regdirto answer any
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55.

56.

57.

58.

59.
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guestion asked by the tribunal. There is no justifon of that in the
Migration Act.”

In SZHWYthe Refugee Review Tribunal had a discussion hin

applicant where the applicant informed the RefuBegiew Tribunal

that he had had a meeting with a solicitor in LakanThe Refugee
Review Tribunal then asked the applicAwhat did you talk to him
about” and a further questidiwhat did he advise you to doThe Full

Court of the Federal Court per Lander SitHWYstated at [75]:

“... the Tribunal was under an obligation to advi$e tappellant
that he was entitled to refuse the questions whkieh Tribunal

asked of him if they were to disclose the contehésconfidential

communication with his lawyer had for the purpo$elataining

or giving legal advice or assistance or for usdhe proceedings
before the Tribunal.”

Lander J went on to say thatthé Tribunal, when conducting its
inquiry and in the exercise of its inquisitoriainfttion, should advise a
person of their right to claim privilege againstlfseacrimination or
legal professional privilege if it appears that aeasgtion asked of the
person may give rise to a legitimate claim of ghavilege.”

This Court is bound by the Full Court of the Fed€@aurt inSZHWY

However, it is my view that a fair reading of theclkange between the
Second Tribunal and the Applicant does not supip@rcontention that
there was an uninformed disclosure of a privilegechmunication by
the Applicant to the Second Tribunal. Indeed, a feading of the
Second Tribunal’'s question does not suggest tleaSdcond Tribunal
was in any way seeking to illicit from the Appli¢ganformation that
may be the subject of legal professional privilegbe Applicant’'s
reference to what Mr Rigas had said to him was newer to the
Tribunal commenting thatJn November 2002 things werent looking
very optimistic about you coming to live in Austdl Again, the
Applicant was seeking to explain to the Seconduin#@, as he had to
the First Tribunal, his conduct in the applicand€lay in lodging
applications for protection visas.

Accordingly, ground 2 is not made out.
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Conclusion

60. A fair reading of the Tribunal's decision makesléar that the Tribunal
understood the claims being made by the applicaxplored those
claims with the Applicant and the second namediegpi; had regard
to all material provided in support; and, made ifigd based on the
evidence and material before it. As stated abovéhése Reasons,
those findings of fact were open to the Tribunaltba evidence and
material before it and for which it provided reasoA fair reading of
the Tribunal's decision makes clear that the Trddumeached
conclusions based on the findings made by it anpdiegp the correct
law in reaching those conclusions.

61. In the circumstances, the Tribunal complied withabligations under
the statutory regime in the making of its decisiamcluding the
conduct of its review.

62. The Tribunal’'s decision is not affected by jurigshoal error and is
therefore a privative clause decision. Accordinglyysuant to s.474 of
the Act, this Court has no jurisdiction to inteder

63. The proceeding before this Court is dismissed wat$ts.

| certify that the preceding sixty-three (63) paragaphs are a true copy of
the reasons for judgment of Emmett FM

Associate: S. Kwong

Date: 2 May 2008
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