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Lord Justice Sedley :

1.

The appellant is a young Eritrean woman who has beee since January 2003. She
sought asylum, but this was refused and her aggEahst the refusal was dismissed.
However, because she was still a minor, she wangliscretionary leave to remain
until 30 March 2005, the eve of her™lBirthday. Some three weeks before her leave
expired she applied for an extension which, tworydater, the Home Secretary
refused.

The formal notice of refusal to vary leave, datetuB 2007, explained that there was
a right of appeal on grounds which included anympatibility of removal with the
appellant's ECHR rights. It also explained thdt gibunds for being allowed to
remainor for not being removed must be advanced on the appat that any
grounds already advanced did not need to be rape#ted it spelt out that if there
was no appeal, or if any appeal failed, “you wi# bemoved to Eritrea”. The
accompanying letter, of the same date, gave reafmmsefusing humanitarian
protection and asserted that while family life wed engaged, any interference with
the appellant’s private life would be justified.

The appellant appealed against the decision. Ppipea came before 1J Thornton,
who dismissed it. On a directed reconsideratiod $hylor found that the
determination contained no material error of law.

With permission granted by Hooper LJ, it is subedtto this court by Ms Shazia
Khan, in an impressive argument on the appelldretsalf, that the immigration judge
erred materially in overlooking the Home Secretaffgilure to address 8395C of the
Immigration Rules, and that both she and, on raderetion, the senior immigration
judge compounded the omission.

The reason why the oversight is said to be matesialhis. S.10(1)(a) of the
Immigration and Asylum Act 1999 gives the Home &&my power to remove an
overstayer from the United Kingdom. But by 8395@he Immigration Rules:

“Before a decision to remove under section 10 vemj regard will be
had to all the relevant factors ...”

By 8395D removal is prohibited if it would viola@onvention rights. It follows, in
the Home Secretary’'s submission, that unless amitl there has been a refusal to
vary and any appeal against the refusal has beemgstied, a person in the position of
the appellant is not an overstayer, with the rethat the Home Secretary cannot yet
consider removing her and that the appellant carsrohot yet, rely on 8395C (or
presumably 8395D) to resist removal.

On reconsideration, SIJ Taylor held that the niatéactors

“are only to be considered under paragraph 395@encontext of a
decision to remove under section 10. It cannatfioee be open to the
Appellant to argue that it is not in accordancehwite law for the

Secretary of State not to consider those factorslation to a variation
appeal. Whether the effects of the Rules aremnatior irrational is not

a matter for me.”
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11.

12.

This puts with precision the issue which we nowenhvdecide.

The distance between the parties is at first sigiviertheless minimal, because the
Home Secretary accepts that once the appellanhiescan overstayer she cannot be
removed if, on due consideration and if need beameal, it is found that removal
would be wrong or would violate her Convention tggh But the real difference is
considerable, because to remain here as an overssag criminal offence by virtue
of s.24(1)(b) of the Immigration Act 1971. An ostyer also loses both the right to
work and entitlement to mainstream state benedits, anyone who employs him or
her commits a criminal offence. And by 8320(7B)tlné Rules entry clearance is to
be refused to former overstayers who have novt@tintarily within 28 days.

Many foreign nationals whose leave has expired maly choose to remain here for
as long as it takes to exhaust, first, their right@ppeal against the refusal to vary
their leave and then the giving of directions foeit removal. The appellant,
however, does not wish to be placed in a positiomear-outlawry in order to do this.
She argues accordingly that all the issues arismpgotentially arising in her case
should have been addressed together. It might bese thought that they had been,
since her art. 8 rights were fully canvassed bath the Home Office and on appeal,
which on one view is the entire purpose of 839542 neith 8395D. But it is common
ground between counsel that 8395C is capable ohtpg in the individual's favour
even where 8395D does not, and we have approabiseapipeal accordingly.

Granting permission to appeal, Hooper LJ wrote:

“It seems strange that the respondent is contenpéosons in the

appellant’s position to be able to have ‘anothde f@t the cherry’

rather than sorting out all the issues at thisestafhat said, there may
be very good reasons why the respondent adoptpdkiton.”

The skeleton argument of Steven Kovats for the H8®eretary does not respond to
this implied invitation. Indeed it points out thatince 1 April 2008, s.47 of the
Immigration, Asylum and Nationality Act 2006 hasoaled the Home Secretary to
combine her decision about removal with her refagalary an applicant’s leave to
enter or remain, although we are told that the ssamy administrative arrangements
have not been put in place to make use of this powevill return briefly to this at
the end of my judgment.

For the appellant it is submitted by Ms Khan thatwa-stage process with a
dangerous gap is not a necessary product evenegbrisent provisions. There is
nothing to stop the Home Secretary, and in dueseotlie AIT, from dealing with
variation and removal together. If so, then, gittem consequences for the individual
of separating the two stages, it is both unjust iaradional not to deal with them in
immediate sequence.

Mr Kovats accepts that there is nothing in the Aped 2008 arrangements to prevent
the Home Secretary from doing this (so that the aenangements simply spell out
what was already the case). But he submits thas not necessarily unfair or
unreasonable to separate the two stages. So fhe ggesent appellant is concerned,
her desire to have the issues compendiously déhlthas been respected, he submits,
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by a Home Office undertaking that any adverse datiander 8395C will attract a
right of appeal.

This court was faced with an analogous questiodMnv Home Secretary [2006]
EWCA Civ 1402. There a Liberian asylum-seeker been refused a variation of the
six months’ leave on which he had entered the UK lzaxd appealed on both refugee
and human rights grounds. At the hearing, howeweisought to reserve the latter on
the ground that, unless and until removal directimere given, he had no need to rely
on Convention rights. The adjudicator rejected ttontention and dealt with all the
issues, finding against the appellant. BeforeAhEe the appellant sought to reverse
his position but the AIT, differing from the adjadtor, held that the human rights
claim was not justiciable. When the case camerbdfas court the Home Secretary
made common cause with the appellant, submittiagttie adjudicator had been right
and the AIT wrong. Because the parties were n@wv.aws LJ put it, singing in
unison, counsel for the Attorney-General was irvite introduce a note of discord
into the argument, but the conclusion of the cowas that the parties were right and
the AIT wrong.

Mr Kovats submits that the decision JM affords no sure guidance in the present
case because it was based on different statutomgions. These are to be found in
S. 82(1), which includes in the term “immigratioacgsion” both a refusal to vary and
a decision to remove, and s.84(1), which enablesmanigration decision to be
attacked for breach of the appellant’'s Conventights. It is perfectly true that the
material provisions are not the same, but that do¢snean that the reasoning which
led the court to conclude that variation and rerhetauld be dealt with together has
no bearing on the present case.

Thus Laws LJ, giving the single reasoned judgnmsaid at 816-18:

“16. There are other statutory provisionsmuaich | will refer in

addressing counsel’'s submissions. Evidently thetcoas to decide
whether an “immigration decision” consisting in efusal to vary
leave, which is appealed pursuant to section 8&(2){s an

immigration decision “in consequence of which” tla@pellant’s

removal would be unlawful under the Human Rights #ection 6 as
being incompatible with the appellant's Conventimits. The answer
to the question must, | think, depend on the s&askament intended
to give to the phrase “in consequence of”. In a&aabkere variation of
leave has been refused, removal is not an immed@atsequence.
Removal directions must separately be given ifdappellant is to be
removed under the present statutory regime. Sueletdins cannot be
given contemporaneously with the refusal to vagvée But removal
may at least be an indirect consequence of thesaktfa vary: without
it, removal directions could not lawfully be givelid Parliament, in
enacting section 84(1)(g), intend this latter, wideense of
consequence or only the narrower sense so thatfetred to an
imminent removal?

17. There is first, as it seems to me, aswkeration of public
policy which illuminates the construction of thebsaction. As the
Secretary of State submits by Miss Grey of counsete a person’s
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appeal against a refusal to vary his leave is disatl, he must leave
the United Kingdom. If he does not, he commits ianitral offence
(Immigration Act 1971, section 24(1)(b); the 2002tAsection 11).
His entitlement to state benefit is also affectédanother employs
him, that other is guilty of a crime (Asylum andrimgration Act 1996,
section 8). On the AIT’s view of the question, nintbeat the human
rights issue is not justiciable on a variation ehve appeal, the
unsuccessful appellant in such a case, if he hpstential article 8
claim which would so to speak come live on his reahosurely faces
a very unsatisfactory choice. Either he leaveslihged Kingdom, as
the criminal law says he must, without his humahts claim being
determined, or he remains until removal directioae given,
anticipating that at that stage he will be ablevémtilate his human
rights claim before the AIT.

18. It seems to me to be wrong in princigilat the price of
getting before an independent tribunal, for a jiadiclecision on a
human rights claim should be the commission of imioal offence
and other associated legal prohibitions. But tkanhss to me the effect
of the AIT’s conclusion. However, the position mbg even starker
than this. Given what | have said so far, it migkt thought that an
appellant who after an unsuccessful variation appests until
removal directions are set, will at that stagearay rate, have a clear
right of appeal exercisable from within the Unitéshgdom in which
he could deploy his human rights claim. The appealld lie under
section 82(2)(g), which | have read. But that i¢ necessarily the
position. By force of section 92 of the 2002 Actsection 82 appeal
against an immigration decision of the kind spedfiin section
82(2)(g) can only be maintained from abroad, unkegsiman rights
claim has been made within the meaning of sectid) that is, it must
have been made in the place designated by thet&gcoé State.”

He went on to say at §22-3:

“22. It is true, judging anyway from the rtes of the decision
letter, that article 8 had not at that stage disiyn been raised; it was
raised later before the adjudicator. But articles®ues might readily
have been raised; and there is plainly force is thibmission that,
depending on the particular facts, human rightseissare indeed likely
to be integral to the process of deciding whetimemamigrant’s leave
should or should not be varied.

23. There is a further point. It is clelattthe legislation leans in
favour of what are called “one-stop appeals”. M@y refers to
sections 96 and 120 of the 2002 Act. | will not Ham out; it is
enough to say that successive appeals under s@&&iare discouraged
by procedures for the service by the SecretarytateSf a “one-stop”
notice on an appellant, requiring him to statetladl reasons why he
should be entitled to remain in the United Kingdand he may not
subsequently raise such issues in a later apptied Hecretary of State
certifies that he should have or did or would haeen permitted to
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raise them in an earlier appeal. Such a notice gigen in this case,
accompanying the Secretary of State’s refusal tg ttee appellant’s
leave (page 93 of the bundle).”

A parallel result was arrived at by the AIT in t&da to deportation (which until the
1999 Act was how overstayers were dealt with:@(Turkey) [2007] UKIAT 00062.

All these considerations appear to me to apply @tfhal cogency in the present case.
If there is nothing to stop variation and remadveing considered together — and it is
accepted that in the present case there is nothirtigen the practical utility of
deciding them in immediate sequence and lettingAhke be seized of the issues
compendiously on appeal is now recognised by tlamgh in the Home Secretary’s
statutory powers. The main argument that Mr Kovats been able to deploy against
it is that it will not necessarily condense or ailrbppeals because by the time an
appeal against a compendious decision on leaver@andval has been concluded,
new grounds for opposing removal may have arissEyiring a fresh decision.

This seems to me both a counsel of despair andngwbat eccentric approach to
public policy. The state has, or ought to have, imterest in not multiplying
administrative proceedings and appeals, espeaidifre the facts and issues overlap
and where segregating them creates uncovenanticlltiés for the individual. If,
by inviting submissions as to why removal should fotlow if the application for
variation of leave is refused, a comprehensive sitati can be arrived at and if
necessary appealed, there can be few cases in thisolould not be the right course
to take. The possibility of new grounds for nomowal arising is an ever-present
one which a two-stage approach cannot eliminate.

But to say this is not to say that the Home Seryeatauld never fairly or rationally
take variation and removal in separate stagesmplg do not know. There may be
cases in which it is both practical and fair toreggte them. What can be said is that
the present appellant’s desire not to find hersetaking the law in order to resist
removal is an entirely reasonable one in whichHbene Secretary, for reasons both
of practice and of public policy, ought to concihatever else may determine the
choice of course by the Home Secretary, it cannmpgrly be random or dictated by
simple administrative convenience.

It was recognised in the course of argument thatdicision on this appeal might
have an impact on the exercise of the powers iotred by s.47 of the 2006 Act. We
accordingly gave Mr Kovats leave to introduce intwwg any further submission on

this score, and Ms Khan leave to respond to itthénevent, while putting in a helpful

note on the legal position of an overstayer, Mr &svhas not found it necessary to
take up the court’s offer.

While therefore the appellant cannot, in my judgimestablish as a general principle
that the Home Secretary must always deal with tiarizand removal in tandem, it is
cogently arguable that there was no good reasondbdoing so in her case and that
segregating them is unfair to her. The Home Saydtas undertaken to the AIT that
there will be an in-country right of appeal if tB895C decision is adverse; but Ms
Khan points out that once that right is exhauskeddroblem of being an overstayer
pending the making and contesting of removal dimest will revive unless further
leave to remain is then granted.
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22.

Because this issue arose for the first time atrg late stage of the proceedings, the
Home Secretary has not so far addressed it on dk&s lon which it needs to be
addressed. She should now have the opportunitipteo. The court will welcome
counsel’s proposals as to the form of order whidhbest accomplish this.

Lord Justice Jacob

23.

| agree with the judgment of Lord Justice Sedley.

Lord JusticeLloyd

24,

25.

26.

27.

28.

The Appellant arrived in this country on 6 Janu20p3. She applied for asylum, but
this was refused and her appeal was unsuccesdfukever, the Respondent found
that she was a minor and, on 24 February 2004 teptdmer discretionary leave to
remain until 30 March 2005. Before that leave egbishe applied for further leave to
remain on 7 March 2005. It is that application thas led to this appeal.

The application was refused by the Respondent Mtai@h 2007. The notice of the
refusal explained the right of appeal against theision. It also stated that in the
notice of appeal the Appellant should make a forst@lement stating her reasons for
wishing to remain in the UK, including any grounols which she should not be
removed from, or required to leave, the UK. Equall she did not appeal but had
any further reasons or grounds which she wishenh tteeconsider she should send
them to a given address within a stated time. Tiodice was given, and was
expressed to be given, under section 120 of th@ 2@@. Any matter identified in
such a statement which could amount to a grourappéal falls to be considered on
the appeal: section 85(2). The Respondent’s nadise said, under a heading
“Removal Directions”, that if she did not appeal,ifoher appeal was unsuccessful,
she would have to leave the UK as soon as possiiée her leave to remain expires,
and that if she did not leave voluntarily she wolbddremoved.

The Appellant appealed against that refusal. Tppeal was heard by Immigration
Judge Thornton on 14 November 2007 and dismissea@ idecision dated 27

November. She applied for reconsideration of theigion. Leave was granted by
Senior Immigration Judge Allen on 3 January 2008t lat the first stage

reconsideration hearing, on 28 April 2008, Senmmigration Judge Taylor found

that there was no error of law, for reasons setrotlie decision dated 30 April 2008.

Permission to appeal was refused by the AIT buttgchby Hooper LJ.

The single ground on which the appeal has beenedrgs the Respondent had
wrongly failed to consider the factors relevant emdgparagraph 395C of the
Immigration Rules, that Immigration Judge Thornwas wrong in law in not taking
into account those factors, and that in turn Semumnigration Judge Taylor was
wrong not to recognise this.

In the Reasons for Refusal Letter dated 3 July 20@7Appellant’s claim for leave to
remain was stated as having been based on two dgoanclaim for international
protection based on a fear of mistreatment if retdrto Ethiopia because of her
mixed nationality, engaging articles 2 and 3, andaam for discretionary leave in
order to continue her education and employmengdas family and private life, and
therefore in the realm of article 8. It was aldatexd that consideration had been
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given, in addition, to whether she qualified forgeant of humanitarian protection
under paragraph 339C of the Immigration Rules. rBference was made to any
factors which might be relevant under paragraphC3B&t which did not arise under
articles 2, 3 or 8.

In her notice of appeal dated 1 August 2007 sharmckd five grounds of appeal. At
that stage, and at all stages since then, she wdsspionally represented. The
grounds of appeal are fairly short and can usefodlyset out here in full, since they
contain the only information put before us as ® flctors which the Appellant said
she wished to have taken into account.

“We are appealing the decision to refuse our cliemhigration under
Section 82(1) of the Nationality, Immigration andyfum Act 2002 on
the following grounds as set out in Section 84.

84(a) The decision is not in accordance withltnmigration Rules.

84(c)  The decision is unlawful as it is incatiple with my rights
under the European Convention on Human Rights, lyaAré&cle 8.

84(e)  The decision is not in accordance withlaw.

84(f) The Secretary of State’s discretion emthe Immigration
Rules should have been exercised differently.

84(g) Removal from the UK as a result of thecision would
breach the UK’s obligation under the 1951 Refugeawention and/or
be incompatible with my rights under the Europeany@ntion on
Human Rights.

The Appellant submits that she has a well founased if returned to
Eritrea on account of her mixed ethnic origins amer families
problems and also that she may be accused of eyddifitary
Service. She is at the age when she should hanepleted her
Military Service.

The Appellant will also submit that if returned stiees not wish to
undertake any Military Service, she believes thae swill be
imprisoned.

The Appellant will submit she has tried to contdet Red Cross to
establish her families’ whereabouts but they hasenbunable to trace
them.

The Secretary of State believes the Appellant bellable to return to
Eritrea and live with her father. The Appellantedonot know the
whereabouts of her father, he was arrested ana takehe Ethiopian
Authorities. She could not reside with him in Ed.

The Appellant will submit that she would have pesbk if returned to
Eritrea on account of her mixed race.
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31.

32.

33.

34.

The Appellant will submit that she has establishqativate life in the
United Kingdom. She has lived here now for 5 yesing has attended
College and is now working, she is an Admin Assisfar Everyday
Language Solutions. She also acts as an InterprBigring her time
in the UK she has also undertaken many voluntasikstaand has
established a close network of friends.

To return her to Eritrea would breach her Articledghts.
Further grounds to follow.”
No other grounds did follow, so far as we know.

Thus, the grounds of appeal contain no referenqeatagraph 395C, and the factual
matters relied on are of a kind which, if of suffilat substance and gravity, could
have attracted one or other of the relevant agidt the ECHR or the Refugee
Convetion.

Consistently with this, it seems (to judge by tleents of the determination and
reasons given by Immigration Judge Thornton) thatappeal, at which both parties
were represented, was argued without any referemgaragraph 395C. Certainly
there is no reference to that paragraph in thera@ation.

It was in the application for reconsideration dat@dDecember 2007 that, for the first
time, reference was made to paragraph 395C. It sussnitted that Immigration
Judge Thornton’s decision was “flawed by her falto allow the appeal on the basis
that the Secretary of State has not considereth#itters set out in paragraph 395C of
the Immigration Rules before deciding to removeApeellant to Eritrea”. The point
was then made that if the Respondent were to pdoteeemove the Appellant by
way of directions under section 10 of the 1999 Adthout a further right of appeal,
the Appellant would be denied the opportunity tq@uar that discretion under
paragraph 395C ought to have been exercised diffgrelt was said to be unclear
whether removal directions under section 10 gaseto an in-country right of appeal,
and that accordingly, in the circumstances of tlesgnt case, “the appropriate course
is for the Immigration Judge to require the Secyetd State to consider the factors
set out in paragraph 395C and that her appeal ghdellowing EQ have been
allowed to this extent in order to await a lawfelction by the Secretary of State”.
The reference is t&O (Deportation Appeals. Scope and Process) (Turkey) [2007]
UKAIT 00062.

The order for reconsideration rejected one grouhéiaced, but held that the ground
which | have outlined above was arguable.

Senior Immigration Judge Taylor summarised the ss&ions succinctly at
paragraphs 11 to 13:

“11. Miss Khan told me at the commencemdrthe hearing that
Miss Lonsdale, on behalf of the Respondent, haatiméd her that [the
Appellant] will have a full right of appeal whenmeval directions are
set under Section 10 of the Immigration and Asylaot 1999, and
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that the appeal would not be certified under Sectt?l of the
Nationality, Immigration and Asylum Act 2002.

12. Miss Lonsdale confirmed that all mattar relation to Rule
395C will be considered when a decision is madéssoe removal
directions under Section 10. In her submission gheunds were
misconceived.

13. Miss Khan submitted that the factor®kide 395C should be
decided straightaway, and she asked me to makeisiale that the
Secretary of State had not acted in accordance th@hlaw in not
considering those factors in the context of theati@mn appeal. The
appellant would suffer disadvantage in the futfishe did become an
overstayer and then wished, for example, to applyehtry clearance.
In her submission the Secretary of State’s positas that the
appellant would be forced to become an overstaysfioré her
application under 395C could be considered, avdag irrational for
the law to uphold any principle which invited pespio become
overstayers.”

35.  She then set out paragraph 395C, and continuemllaw$:

“15. The above factors are only to be cosr@d under paragraph
395C in the context of a decision to remove undectiSn 10. It
therefore cannot be open to the Appellant to ardpa¢ it is not in
accordance with the law for the Secretary of Stateto consider those
factors in relation to a variation appeal. Whethez effects of the
Rules are rational or irrational is not a matterrfe.

16. The Secretary of State has undertakehis case to consider
the relevant factors, in their proper context, dra$ said that any
refusal will attract the right of appeal. The apged has obtained the
remedy she seeks in the grounds.

17. The grounds rely upon Efor the proposition that the
Tribunal should first consider whether the decisiaker took into
account the factors set out in paragraph 395C drether a discretion
was exercised on the basis of them. However wa® concerned with
the scope of deportation appeals and appeals aghiesissue of
removal directions under Section 10 of the 1999. Aldtis is a
variation appeal and therefore ElOes not apply.”

36. It appears, from the terms of the written submisdio the AIT for permission to
appeal, that in the course of the hearing befodeTallor reference was made to the
fact that the Appellant is not only concerned tewgr that she has an in-country right
of appeal against an eventual removal directionidwhshe has secured, by
concession) but also that she should not beconmvarstayer before her position is
considered under paragraph 395C. That pointli¢ke heart of the appeal as it was
presented to us.

37. ltis convenient to set out paragraph 395C hefalin
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39.

“395C. Before a decision to remove under sections given, regard
will be had to all the relevant factors known te tBecretary of State
including:

(i)  age;
(i) length of residence in the United Kiroga;
(i) strength of connections with the Unitgthgdom;

(iv) personal history, including charactegnduct and
employment record;

(v) domestic circumstances;

(vi) previous criminal record and the natofeany offence
of which the person has been convicted;

(vi)  compassionate circumstances;
(viii)  any representations received on the peisbehalf.

In the case of family members, the factors listegaragraphs 365-368
must also be taken into account.”

While the Appellant’s present appeal against thiased in 2007 of the application
made in 2005 for variation of the leave to remampending, her leave to remain,
which would otherwise have expired at the end of/M@05, is deemed to continue:
see Immigration Act 1971 section 3C(2)(c) and Natldy Immigration and Asylum
Act 2002 section 104. If the appeal is decidedresgdner, then subject to time for a
petition for leave to appeal to the House of Lotds, leave to remain will come to an
end. The law would then require that she showddehis country, having no right to
remain. She would be committing a criminal offebgestaying, it would be unlawful
for her to be employed absent special permissibe, would not be entitled to
mainstream state benefits, and she would risk benadple to obtain entry clearance
in future because of having overstayed previoudlgese are the consequences that
she wishes to avoid, by having her position consiién relation to paragraph 395C
while she still has leave to remain.

There is one short answer to her appeal, nametythigpoint was not identified in
her grounds of appeal against the refusal to varyléave to remain, nor in any
separate statement under section 120, and it refthe not open to her on this
appeal. One of the permissible grounds of apped#hat a discretion conferred by
immigration rules should have been exercised diffdy: section 84(1)(f). The
argument would have to be that, despite her faitoreshow that articles 3 or 8
required her to be allowed to remain, the discretm grant further leave to remain
should have been exercised in her favour on corngress grounds such as are
identified in paragraph 395C. It does not seemmi® that her notice of appeal
identifies that as one of the grounds, despitereef® being made to section 84(1)(f)
in terms. Nor do | find that surprising, given titmer Counsel did not argue the case
by reference to paragraph 395C at the hearing édfomigration Judge Thornton.
The determination records that Counsel was ingduct a very late stage, but
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evidently it had not occurred to anyone that tippeal was about paragraph 395C,
rather than about articles 3 and 8. In my judgnibatappeal to the AIT, as it was
presented on behalf of the Appellant, was abowgdlasticles and not about paragraph
395C. It was therefore not open to the Appellardrigue then, nor is it now, that the
refusal to extend her leave to remain was wrontpmn because of failure to give
thought to paragraph 395C and to matters relevadénthat paragraph which are not
relevant to the human rights claim.

This is not a merely formal point. The factorswtbich regard has to be had under
paragraph 395C are those relevant which are knowinet Secretary of State. Regard
has to be had to them on the part of the Secrefa®yate, or any immigration officer
who conducts the consideration in question, befioaking a decision as to removal.
It is for that reason that, in submissions to SAyldr, the Appellant sought a direction
that the Secretary of State should consider thevael factors, and that the appeal
should be allowed pending a decision to be reactitt that (see paragraph [32]
above).

The ground of appeal set out in section 84(1)(fthef 2002 Act, that a discretion
under the Immigration Rules should have been esedadifferently, presupposes that
the decision maker had the relevant material atithe the decision was taken. Here,
that was not the case. The decision taken couldanmdy be criticised for a failure to
have regard to paragraph 395C factors when no orenfi the paragraph had been
made at the time of the decision and no factorchvhbuld be relevant under it (as
distinct from factors relevant to the asylum ananhu rights claims) had been put
forward at the time. Moreover it is clear that tAppellant would be entitled to
appeal in due course against the decision to mak®val directions, and (in the
present case) would be able to do so from withenWK. It seems to me that the
correct course is for such factors, not having bedired on by the Appellant
previously, to be deployed as and when notice v&rgiof an intention to make
removal directions, and if the conclusion is prtyehallengeable, for that to be done
by a further appeal at that stage.

However, Mr Kovats did not rely on this point irshgkeleton argument, and it is not
the only answer to the appeal. The factors idewtiin paragraph 395C overlap with,
but go beyond, those that could be relied on by wlag human rights or asylum
claim. If this were not so, there would be no paim the paragraph, because
paragraph 395D prohibits removal under sectiorf 1#ai removal would be contrary
to obligations of this country under the Refugeen@mtion or the Human Rights
Convention. Paragraph 395C would add nothing ts thnless it required

consideration of matters which would not justifyckim that those Convention
obligations preclude removal.

Mr Kovats submitted that paragraph 395C represemts opportunity for the
circumstances of a person who is subject to removaé considered generally, rather
than only by reference to Convention rights, befor@moval direction is made. He
described it as a mercy provision. In practices thonsideration has not been
undertaken at the same time as consideration apphcation for variation of a right
to remain, though he accepted that the terms ofeifjislation do not preclude such
simultaneous consideration, and now, in effecty #rgressly permit it.
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An appeal lies against removal directions made umsgetion 10: see Nationality
Immigration and Asylum Act 2002 section 82(2)(djowever, such an appeal is not
to be brought while the appellant is within the Ulaless (relevantly) the appellant
has made an asylum claim or a human rights clagetian 92(1), (2) and (4)(a). The
risk that such an appeal would be brought evendgihdbhe human rights or asylum
claim was unarguable, or had already been rejequtovided for by the Secretary
of State’s ability to certify that the asylum orrhan rights claim, as the case may be,
is unfounded: section 94. A right of appeal whielm only be exercised after having
left the UK may not always be nugatory, but woulebdy be of little comfort to the
present appellant. Thus, the concession of aroumicy right of appeal against
removal directions, which is assured by the un#ertanot to issue a certificate under
section 94, is of considerable value to the appell&dhat is what she sought by her
written submissions at the stage of the recondidergsee paragraph [32] above).
Even more valuable to her, however, would be atjposin which her original appeal
against the refusal of an extension to her leaveetioain would continue while the
Secretary of State considered the application tah&hatever factors are said to be
material under paragraph 395C.

Leaving aside the failure of the Appellant to refi@rany paragraph 395C matters at
the stage of her original application for furtheave to remain, and at the stage of her
appeal against the refusal of such leave, the nbateis that, at least in the present
case, it was irrational for the Secretary of Stateto embark on the exercise which is
necessary under paragraph 395C at the same tiroena&lering an application for
further leave to remain. The ground put forward flois is that, otherwise, that
exercise has to be undertaken at a time when tpicapt is an overstayer, and
subject to the serious disadvantages identifiegaaagraph [38] above. Ms Khan
submitted that it would be curious, ironical anchtional for the mercy afforded by
this paragraph to be available only to someone falle to comply with his or her
legal obligation, becoming an overstayer, and naddmeone such as the Appellant
who still has the right to remain and does not wishecome an overstayer.

She submitted that there is nothing in paragrapbC3@hich has the effect that it
cannot be implemented while the person in questiidirhas leave to remain, and that
the Immigration Rules ought not to be so constragdb require a relevant person to
become an overstayer. | agree with the first psagjmm, but | do not agree with what
| take to be the implication of the second, nanikbt, where the person in question
has leave to remain, for the time being, paragi@2@bC not only can, but must, be
applied before the leave to remain has come torah ©n any footing it can be
applied at a time when the person in question dadshave the right to remain,
because that is the normal situation in which tlaging of removal directions will be
under consideration. It seems to me that it isthe decision-maker to consider
whether to have regard to paragraph 395C factbeskied to do so, at a time when
the person in question does still have the rightetmain and is not yet subject to
removal. In the present case there was no sualesgqso the question does not
arise. If there had been, the decision as to venaihnot to accede to the request is
subject to challenge divednesbury grounds.

The Appellant relied odM v Secretary of Sate for the Home Department [2006]
EWCA Civ 1402 and orEO (Deportation Appeals. Scope and Process) (Turkey)
[2007] UKAIT 00062, mentioned above. Sedley LJ basted the material passages
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from JM in paragraph [15] above. The effect of the decisn JM is that human
rights grounds are justiciable on an appeal agaefssal of a variation of leave to
remain, and they were, of course, considered irAfhellant’s appeal to the AIT. It
seems to me that it is a material distinction tidtwas concerned with human rights
grounds, since those have to be considered bedoneval, and they give rise to a
right to an in-country appeal. In the present cdBeugh the grounds relied on
overlap with asylum or human rights grounds, ifythee not found to be of sufficient
gravity to show that removal would be in breachirdérnational obligations, they
may qualify for consideration on discretionary aympassionate grounds under
paragraph 395C. | do not find it surprising innpiple that such factors should not
attract the same degree of protection as thosehwla@ engage this country’s
international Convention obligations.

EO was concerned directly with the process of depiortavhich is analogous to but
different from removal under section 10, but refieeewas also made to the position
as regards removal, at paragraphs 40 and following:

“40. As we have already indicated, the pmdrthe Immigration

Rules dealing with deportation deals also with “adstrative

removals”, that is to say removal of those lialWe@gmoval under s10
of the 1999 Act. Such persons are most often thoke have

overstayed their leave. We set out the relevamagraphs of the
Immigration Rules in the form which they had frof@ 2uly 2006.

[The rules are then quoted.]

41. These provisions of the Immigration é&uhave had effect
since 2 October 2000. In their case, the chang20oduly 2006 was
certainly not substantive. The change was to insgo paragraph
395C the words which, as we have seen, were befate date in
paragraph 364. Until then, paragraph 395C had Igiopntained a
reference to those words in paragraph 364. Fofigwheir deletion
from paragraph 364, they needed to be set out linirfuparagraph
395C.

42. The “old learning”, if we may so exmat on those subject
to removal under s 10 was that their rights of appeere severely
limited. They could appeal on the ground that thweye not in truth

liable to removal, or on the ground that their realavould breach the
Refugee Convention or the Human Rights Conventoon,little else

was available to them. During the course of argumnelating to the

scope of the right of appeal against deportatiaristens, it emerged
that the Secretary of State’s view was that thepescof an appeal
against a decision to remove under s10 should rosd narrowly

construed. After taking instructions again ovey #fnort adjournment,
Mr Eicke confirmed that the Secretary of State'swiwas that in an
appeal against a decision to issue removal dinestimder s10 of the
1999 Act (which is an appealable decision unde(x8g) of the 2002

Act) all the grounds of appeal set out in paragr&dil) may be

deployed, including that relating to the exercidiscretion.
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43. We agree with this reading of the $tatuprovisions; but this
is also an important concession. That is why wene it here, even
though it has not immediate bearing on the mattersave to decide.

44, So far as the appellate process isezoed, two conclusions
follow from it. The first is that, where the deois to give removal
directions under s10 does not clearly demonstratepraper
consideration of the matters set out in paragr&@C3and the exercise
of a discretion to make the decision, the deciswihbe one which is
challengeable on the ground that it is not in adance with the law,
and the result should normally be that an appeétfiaygpeal is allowed
on that basis only, leaving the Secretary of Statemake a new and
lawful decision in accordance with the Immigratiules.

45, Secondly, if the decision was proceltjy@oper and was one
which was open to the Secretary of State to mdie appellant can
nevertheless succeed in an appeal by showing hileatliscretion to
make the decision, conferred by s10 of the Act appearing also in
paragraphs 395A to D of the Immigration Rules, $#thduave been
exercised differently.

46. We do, however, need to point out iis ttontext that a
decision that a person is to be removed by wayrettons under s10
does not carry a general right of appeal from witthe United
Kingdom. That is because s82(2)(g) is not in teedf immigration
decisions carrying that right in s92(2). But thex@n in-country right
of appeal under s92(4) if the appellant “has madasylum claim, or a
human rights claim, while in the United Kingdom®Asylum claim”
and “human rights claim” are phrases defined in3sddd are subject
to amendments by the 2006 Act which have not yatecinto force.
What does appear to be clear, however, is that,ef@mple, an
overstayer who claims asylum and is refused, argkap, may, Iin
addition to grounds of appeal relying on hights under the Refugee
Convention or the European Convention on Human ®jgleploy an
argument that, even if he has no right to be inlthged Kingdom, the
Secretary of State’'discretion should have been exercised in such a
manner as to allow him to stay.”

That recognises the right of appeal against a ramadecision, on the ground that
paragraph 395C factors were not properly addredseidthat this right of appeal

would normally be exercisable only from outside the. That is consistent with the

proposition that the paragraph 395C process ietanuertaken separately from and
later than any consideration of a claim to be kttito leave to enter, or to an
extension of leave to remain, or as the case maysibee the reference is to a
separate, and necessarily later, appeal againgettision to give removal directions.

However, the point which we have to consider wasatassue in that case, so the
help given by the decision goes only so far.

Much reliance is placed on section 47 of the Imatign Asylum and Nationality Act
2006. By that section, where a person, such aé\pipellant, has leave to enter or
remain in the UK which is extended pending an abpgba Secretary of State has
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power to decide that the person should be remawmea;cordance with directions to
be given, if and when that leave ends. Such asibecis appealable under section
82(2)(ha) of the 2002 Act, and the appeal is anountry appeal. There is already
provision allowing removal directions to be givevere though an asylum claim is
pending or while an appeal is pending, under sestit/(4) and 78(3) of the 2002
Act. These provisions did not feature in argumeefiore us, and | proceed on the
assumption that this is not done in practice imragecof this kind, where there is a
subsisting leave to remain, and that, in practicedecision to remove is made under
section 10 in a case of this kind unless and timilperson in question has stayed in
this country despite the failure of any in-courdppeal and the consequent expiry of
the prior leave to remain. (Under section 10(8)thed 1999 Act, notification of a
decision to remove invalidates any otherwise curdgave to remain, but my
impression is that this would not affect the swatyitcontinuation of leave to remain
under section 3C(2)(c) of the 1971 Act.)) In theamtime, after that expiry, the
applicant would not be entitled to stay in the UKdawould be subject to the
sanctions imposed on those who have no right toebe, referred to at paragraph [38]
above. Those are sanctions which are laid dowpaasof the legislative regime in
order to implement this country’s immigration pglic

It seems to me likely that the circumstances of ghesent case are by no means
untypical, though no doubt there are many diffek@mtls of case in which application
is made for a variation of leave to remain. Ifsitright that the Secretary of State
ought to have looked at paragraph 395C at the dameein the present case, it is
likely to be so for many other cases as well. Werewtold that administrative
arrangements have not yet been made to bring se4#anto practical use. There
may be much to be said for bringing the section irde, but | would hesitate before
coming to a conclusion which meant that the SegraifiState would have to bring
the section into use for many cases at an earky, daid which would also have an
impact on cases already decided and with pendipgasg.

It can be said that this would not be the direstiteof a decision in the Appellant’s
favour, because, as | understand it, she doesimofoa a conditional and proleptic
decision as to removal directions. All she askshet, because the failure of this
appeal would mean that she is no longer entitlestag, and removal directions can
be expected to follow in due course, the paragBg8C factors should be considered
at this stage, in support of the application favketo remain, on the basis that, if they
were to be deemed sufficient to justify not maknegnoval directions, the effect
would be the same as granting leave to remain tlam@ppeal against the refusal to
vary the leave to remain ought therefore to benadth

Thus, it does not seem to be said that the Segreteé8tate should have proceeded at
once to a decision about removal, or should nopreoeed. If she were not to do so,
then the paragraph 395C exercise would have tondertaken at the point when a
removal decision is being considered. | takeat,tin that event, the Appellant would
wish that exercise to be carried out by referencth¢ fact as they then exist. There
could then be a separate appeal in due coursesaglamremoval directions. On that
appeal it would be relevant to consider whethemdmagraph 395C factors, whatever
they may be, had been properly considered. Irptesent case, the appeal would be
in-country. In another case it would not be, uslasylum or human rights grounds
were relied on and the Secretary of State did sge a certificate under section 94.
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Matters relied on under paragraph 395C might beebed to be, or to include, some
of a kind which could be relevant to an asylum oman rights claim. Much may
therefore depend on the attitude of the Secrethr$tate to the use of certificates
under section 94 in such cases.

If the Appellant’s current appeal were to fail, asfte were to remain in this country
despite her leave to remain coming to an end, ftiekiSecretary of State were then
to proceed towards the making of removal directions/ould be necessary for the
Secretary of State to give the Appellant the oppoty to put forward such factors as
she wished to be taken into account under parag38pl. The position would be
considered by reference to the factors then putdnt, as the facts then stand. Such
a consideration would be necessary in any casey #wbere had been a previous
consideration by reference to some factors whichldcdoe relevant under the
paragraph. There is therefore a risk that, if Appellant’'s present contention is
accepted, the paragraph 395C process would hawe wadertaken twice: once before
leave to remain has expired, and again after th#teatime when a decision as to
removal is (subject to the effect of paragraph 39&Cbe made. If the procedure
provided for under section 47 comes to be usedjigiam will no doubt be made for
paragraph 395C factors to be advanced and condiddriée the appeal is pending by
virtue of which the leave to remain is extendedti@ time being. In that case, it may
be that the risk of having to address similar fexctavice can be eliminated or at least
reduced. Until that change in the process is bdroudo effect, it seems to me that it
cannot be said to be irrational for the Secretdr@tate to leave the factors relevant
under paragraph 395C to be addressed at the tinea Wie making of a removal
decision is under consideration. Mr Kovats suleditthat that is the appropriate
stage for the factors to be considered, because riecessary that they should be
considered then, and to address them beforehantdl woarefore involve duplication
of effort. (I understood this to be his respongetite implicit question posed by
Hooper LJ, as quoted by Sedley LJ at paragrapalye.) | see the force of that,
which seems to me to be a rational basis for nokeraking the paragraph 395C
process before the question of making a removakidechas arisen, even in a case
(unlike the present case) in which the person iestjan has asked that factors be
addressed by the decision-maker under paragrap@ as5well as by reference to
human rights or asylum grounds, in deciding whethrenot to vary the leave to
remain.

Ms Khan’s submissions appeared to be designedatb tie the conclusion that the

Secretary of State must undertake a consideratideruparagraph 395C in any case
in which she is asked to do so at the stage ofdderiwhether or not to extend an
existing leave to remain. | do not accept thas tki the Respondent’s obligation.

Moreover, in the present case the Respondent weaessked to do so at that stage.

That having been said, the Appellant appears te haade good and constructive use
of her time in this country during her leave to eam) and does not appear to wish to
use the appeal process for the purposes merelofgstination. On the one hand, it
would not have been unlawful, in the sense ofioratl, for the Respondent to leave
the paragraph 395C exercise until the stage @frnved) at which the Appellant is

liable to be removed, even if it had been askecefotier. On the other hand, if the
point had been raised at the outset, it would hiagen a sensible decision to
undertake that exercise at that earlier stage ceglyein the light of the similarity of
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the grounds which, it seems, would be relied oreutide paragraph to those relevant
on the human rights and asylum grounds as suchgigad that the Respondent could
have taken a decision in principle about remowatake effect subject to the outcome
of the appeal, if she had not been persuaded byfattters relied on under the
paragraph.

| therefore agree with Sedley LJ that, the poinvitgx been raised at the
reconsideration stage before SIJ Taylor, albeit thiz was later than it might have
been, it would now be appropriate for the Responttenndertake the consideration
required by paragraph 395C. Like him, | would batgful for proposals from
Counsel as to a form of order which might allowstto be done while this appeal is
still pending. One possibility would be for us @djourn the appeal so as not to
dispose of it finally until the parties have goineough the process required under
paragraph 395C.



