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Lord Justice Tomlinson :

1.

This appeal raises the question upon whom fallsfittencial burden of providing
accommodation to an eighteen year old asylum seeheris also a “former relevant
child”, to the extent that his welfare requiresvithere the asylum seeker is not in
education or training. Does it fall upon the loaathority, pursuant to its duty under
s.23C(4)(c) of the Children Act 1989, as amendeueihafter “the Act”, or does it
fall upon the National Asylum Support Service headier “NASS”, and thus upon
the Secretary of State, pursuant to her powersrihddmmigration and Asylum Act
1999?

The context in which the court has been asked terakne this question is an appeal
from a decision of Calvert-Smith J, who held thaloeal authority derives from
s.23C(4)(c) no power to provide accommodation, tveto a former relevant child
asylum seeker or to any other person. He did maetore need to decide what was
the inter-relationship between the power or dutyhef local authority and the power
of the Secretary of State. However the judge veento indicate that had that latter
guestion arisen, he would have held that the laa#hority was entitled to conclude
that the former relevant child asylum seeker wadoddlikely to receive assistance
from the NASS, at least until the result of any laggion for such assistance was
known, and thus that his welfare did not require plovision of accommodation by
the local authority.

The decision of the judge has apparently been vedein some quarters with
consternation and surprise, not least because &uthbrities have, we were told, on
many occasions accepted an obligation to provideramodation to “former relevant
children”, i.e. those who were formerly in care huto have attained the age of
eighteen, which is the class of persons with whi&cB3C(4)(c) of the Act is
concerned. Concern for the interests of this walble cohort prompted an
application by The Children’s Society to be joireslan intervener. So too, in due
course, on 15 April 2010 the Secretary of State suadarly joined, albeit not at his
behest. It is a measure of the impenetrable natutke legislation with which the
court is concerned that until a week before therihgait was the position of the
Secretary of State that the local authority indeefdyed no power under s.23C(4)(c)
of the Act to provide accommodation to a formeevaht child, and furthermore that
the local authority was in the case of a formeevaht child asylum seeker entitled to
rely upon the availability of NASS accommodatiohhe Secretary of State appeared
at the hearing and argued to precisely the contrHegt on both points. | do not say
this by way of criticism. There is nothing wrongtlwsecond thoughts, and as it
happens | have concluded that the second thoudhtseoSecretary of State were
correct. It does, however, demonstrate that thislegion is far from clear.

It will be apparent therefore that by the time tbs&ue reached this court the concern
was far removed from simply the interests of thenmal applicant, SO, to whom the
local authority has in any event and to its crat@ll times provided, and continues to
provide, accommodation, a subsistence allowanc€saf85 per week for food and
other essentials and travelling expenses of £11880nonth to enable him to pursue
a full-time course at Lambeth College.

The Appellant, SO, is a national of Eritrea. Hevad in the UK on 25 September
2007 and claimed asylum the next day. For the quap of this appeal his date of
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10.

birth is assumed to be 6 July 1990 so that he v¢ meenty. The Respondent local
authority assessed his age on 2 October 2007 asntsewn years old. It has at all
times been the belief of the Secretary of State tthe Appellant is, in fact, Hashim
Mahmoud Hassan, an Eritrean born on 21 February,Bo had applied for entry
clearance as a visitor from Saudi Arabia. The Alpp€s asylum claim was refused
on 28 November 2007. His appeal against that aéfuas allowed by 1J Oliver in a
determination dated 10 March 2008. The Secret&r$tate applied for, and was
granted, an order for reconsideration. On 11 208 SIJ Southern decided that the
determination of 1J Oliver contained an error afla

There was then a second stage reconsideratiompesefore IJ Charlton Brown. In a
determination sent on 18 October 2008 he dismitsed\ppellant’'s appeal, finding

that he was “a witness without credibility”: paragh 7.1. At paragraph 7.11 he
concluded that:-

“. . . this Appellant is indeed Hashim Hassan, vatllate of
birth 21 February 1987, he was, as stated in irgervborn in
Jeddah, his parents lived there and whilst he apglsrvisited
Eritrea in 1997, he has never been afraid to gihab country
and the only reason he does not go because [sidhhiily all
reside in Saudi Arabia. He has his own valid Eatr passport
in the name of Hashim Hassan and apparently retsden
documentation in relation to Saudi Arabia.”

SI1J Batiste refused permission to appeal to thetGtAppeal on 5 November 2008.
Scott Baker LJ refused permission on a renewedicghign on 19 January 2009,
finding that IJ Charlton-Brown “was entitled to bi&dieve his story as a witness
“entirely without credibility™.

Under cover of letters dated 15 June and 17 JU)Q 20e Appellant’'s representatives
made further representations which they assertextiated to a fresh claim pursuant
to paragraph 353 of the Immigration Rules. Ther&acy of State decided that the
further representations were not a fresh claim,mamicating that decision by a letter
dated 17 June 2010.

The Appellant was accommodated by the local auth@s a child pursuant to its
powers under s.20 of the Act from the time wherfirst claimed asylum until his

alleged eighteenth birthday on 6 July 2008. Sitne¢ date the local authority has
continued to accommodate him. Notwithstanding thied local authority has

apparently been at all material times aware ofdéesion of 1IJ Charlton Brown, it

has at no time sought to revisit its own assessofghe Appellant’s age.

However, on 1 June 2009 the local authority selettar to the Appellant indicating
its intention to terminate its support for him. lIBaing correspondence between the
local authority and the Appellant, the local auttyoformally terminated his support
for the reasons given in a letter dated 9 Octol@92 That letter was accompanied
by a pathway plan and a Human Rights Assessmem. d&cision of 9 October 2009
was, we were told, taken in ignorance of the fhet tas from a date in September
2009 the Appellant had registered at Lambeth Celleg a BTEC First Diploma
course in electronics, notwithstanding that aster lpathway plan revealed that fact
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had been vouchsafed to an officer of the Respordeal authority on 22 September
2009, and indeed the Respondent has been payavgantliravel expenses.

11. The local authority gave two reasons for its decisi First, that the further
representations to the Secretary of State werefestlyi unfounded; and, second, that
in any event the Appellant was eligible for supdostn NASS, pursuant to s.4 of the
Immigration and Asylum Act 1999. The question lué power of the local authority
under s.23C of the Children Act 1989 was not raised

12.  The Appellant challenged the decision of 9 Octd9 in the present proceedings.
Calvert Smith J dismissed the claim for judiciabwi on 3 March 2010: [2010]
EWHC 634 (Admin). Before the judge the local auttyaaised the question whether
s.23C(4)(c) gave to it a power to provide accommiodao a former relevant child.
It contended, and the judge agreed, that it did nbiowever, the judge granted
permission to appeal to this court.

13. The basis upon which this court has been askedrnsider the issue which | have
identified in paragraph 1 above is as follows. sEithe court is invited to treat the
appellant as still an asylum seeker. It is acakfitat on the authority of the decision
of the Divisional Court irR(ZA)(Nigeria) v SSHD [2010] EWHC 718 (Admin) he is
in fact now a failed asylum seeker, but that deaiss itself the subject of an appeal
to the Court of Appeal, which has been heard angespect of which judgment is
awaited> No argument was addressed to this court on thestipn. Second, the
court is asked to assume that the Appellant isieadlaims, twenty years old and not,
as has been determined by the Asylum and Immigratrdunal, twenty-three years
old. The significance of this is that the powerdens.23C(4)(c), of whatever it
consists, is available only in respect of formdevant children between the ages of
eighteen and twenty-one, unless the former releghitd’s pathway plan sets out a
programme of education or training which extendgobd his twenty-first birthday.

It is common ground that in the light of the dearsibf the Supreme Court R(A) v
Croydon LBC: R(M) v Lambeth LBC [2009] 1 WLR 2557, the determination of the
Appellant’'s age by the AIT is not conclusive andtie event that the appeal is
allowed the court is invited to remit the claimttee Administrative Court for it to
determine the Appellant’'s age. Finally the coarasked to ignore the circumstance
that, as it appears, the Appellant is receivingcatian or training as set out in his
pathway plan. As appears hereafter the local aityhim such circumstances has a
power under s.23C(4)(b) to contribute to expensesried by the former relevant
child in living near the place where he is receyieducation or training. The
Respondent local authority has undertaken thdteright of the court’'s judgment on
this appeal it will give further consideration tdether it is obliged to make support
available to the Appellant pursuant to this suliisaowvithout prejudice, of course, to
its position that the Appellant is in fact ineligglas a failed asylum seeker and to the
position which it now wishes to adopt in relatiorntlie Appellant’s age.

14. It is with some misgivings that | turn to addressthis basis the issues of principle
which | have identified above. | do not view widguanimity the expenditure of
public money on the resolution of questions whicymn the context in which they
have arisen, prove academic. On the other hand l&ading counsel with their

! Since this judgment was prepared the Court of Appas, as | understand it, dismissed this app&al.
application to the Supreme Court for permissioappeal awaits decision.
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juniors appeared before us, having prepared toeaddihose questions, which are
obviously of wider significance than their applicat to this Appellant. We were

persuaded that we should attempt to answer theigation questions which counsel
set before us.

The first issue. Does a local authority enjoy a peer to accommodate a former relevant

child under s.23C(4)(c) of the Children Act 19897

15.

16.

17.

18.

19.

20.

21.

S.17(1) of the Act provides that it shall be thegm@al duty of every local authority, in

addition to the other duties imposed upon thensafeguard and promote the welfare
of children within their area who are in need. \Whenacted s.17(6) of the Act

provided as follows:-

“The services provided by a local authority in #weercise of
functions conferred on them by this section mayuite giving
assistance in kind or, in exceptional circumstanicesash.”

The operative words in s.17(6) as originally enddteave some legislative history.
Thus s.1 of the Children and Young Persons Act ¥868ided:-

“1. (1) It shall be the duty of every local autitprto make

available such advice, guidance and assistanceagpromote
the welfare of children by diminishing the need rexeive

children into or keep them in care under the ChitdAct 1948,
the principal Act or the principal Scottish Act tw bring

children before a juvenile court; and any provisionade by a
local authority under this subsection may, if tbeal authority
think fit, include provision for giving assistanae kind or, in

exceptional circumstances in cash.”

The Child Care Act 1980 was a consolidating statutere-enacted s.1 of the 1963
Act, again as s.1.

In Attorney General exrel. Tilley v Wandsworth LBC [1981] 1 WLR 854 the Court of
Appeal confirmed a decision at first instance te dffect that the power to provide
assistance in s.1 of the 1963 Act included the potwe provide or pay for

accommodation.

In Rv Tower Hamlets LBC, ex parte Monaf (1988) 20 HLR 529 the Court of Appeal
held that the decision ifilley was equally authority for the proposition that werd
“assistance” in s.1 of the 1980 Act includes thevmion of accommodation.

It was against this background that the same laggweas used in s.17(6) of the
Children Act 1989.

In November 2000 the Children (Leaving Care) Acd@0nserted into the Children
Act 1989 what are generally referred to as the lmgp€are Provisions, including
s.23C with which this appeal is principally conasin In order to put the matter into
context | set out the surrounding sections, sa$arelevant:-

“23A. The responsible authority and relevant childen
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(1) The responsible local authority shall have fingctions set
out in section 23B in respect of a relevant child.

(2) In subsection (1) “relevant child” means (sabjgo
subsection (3)) a child who—

(a) is not being looked after by any local auttyori

(b) was, before last ceasing to be looked afteel@ible child
for the purposes of paragraph 19B of Schedule @; an

(c) is aged sixteen or seventeen.

23B. Additional functions of the responsible authoty in
respect of relevant children

(1) It is the duty of each local authority to tale@sonable steps
to keep in touch with a relevant child for whom ytrere the
responsible authority, whether he is within thegaaor not.

(2) It is the duty of each local authority to apgoa personal
adviser for each relevant child (if they have Ho¢ady done so
under paragraph 19C of Schedule 2).

(3) It is the duty of each local authority, in r&d@ to any
relevant child who does not already have a pathywian
prepared for the purposes of paragraph 19B of Stbed-

(a) to carry out an assessment of his needs witieva to
determining what advice, assistance and suppaouild be
appropriate for them to provide him under this Pamt

(b) to prepare a pathway plan for him.

(8) The responsible local authority shall safeguard promote
the child’s welfare and, unless they are satidfned his welfare
does not require it, support him by:-

(@) maintaining him;

(b) providing him with or maintaining him in suitab
accommodation; and

(c) providing support of such other descriptiossnaay be
prescribed.
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23C. Continuing functions in respect of former relgant
children

(1) Each local authority shall have the duties pteg for in
this section towards:-

(a) a person who has been a relevant child fopthposes

of section 23A (and would be one if he were under
eighteen), and in relation to whom they were thst la
responsible authority; and

(b) a person who was being looked after by therennhe
attained the age of eighteen, and immediately befeasing
to be looked after was an eligible child,

and in this section such a person is referred ta &®rmer
relevant child”.

(2) It is the duty of the local authority to taleasonable steps:-

(a) to keep in touch with a former relevant childether he
is within their area or not; and

(b) if they lose touch with him, to re-establigintact.
(3) It is the duty of the local authority:-

(a) to continue the appointment of a personal ssavior a
former relevant child; and

(b) to continue to keep his pathway plan underulag
review.

(4) It is the duty of the local authority to givd@mer relevant
child:-

(a) assistance of the kind referred to in secfdB(1), to
the extent that his welfare requires it;

(b) assistance of the kind referred to in secidB(2), to
the extent that his welfare and his educationatraining
needs require it;

(c) other assistance, to the extent that his weelfaquires it.

(5) The assistance given under subsection (4)(g)bean kind
or, in exceptional circumstances, in cash.
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(6) Subject to subsection (7), the duties set nugubsections
(2), (3) and (4) subsist until the former relevahild reaches
the age of twenty-one.

(7) If the former relevant child’'s pathway plan seiut a
programme of education or training which extendgobd his
twenty-first birthday:-

(a) the duty set out in subsection (4)(b) continteesubsist
for so long as the former relevant child contintegursue
that programme; and

(b) the duties set out in subsections (2) andcc@@tinue to
subsist concurrently with that duty.

24B. Employment, education and training

(1) The relevant local authority may give assistaba any
person who qualifies for advice and assistance ibyev of
[section 24(1A) or] section 24(2)(a) by contribgfito expenses
incurred by him in living near the place where $eor will be,
employed or seeking employment.

(2) The relevant local authority may give assiséattca person
to whom subsection (3) applies by:-

(@) contributing to expenses incurred by the @erm
question in living near the place where he is, di be,
receiving education or training; or

(b) making a grant to enable him to meet expenses
connected with his education or training.

(3) This subsection applies to any person who:-
(a) is under twenty-four; and

(b) qualifies for advice and assistance by virfig¢section
24(1A) or] section 24(2)(a), or would have doneifshe
were under twenty-one.”

22.  In November 2001 irR(A) v LB Lambeth [2001] EWCA Civ 1624 the Court of
Appeal held by a majority, Chadwick LJ and Sir phiDtton, Laws LJ dissenting,
that s.17 of the Act gave no power to the locaharty to provide accommodation.
Laws LJ, influenced by the decision of this courtTilley and by the reference in
s.17(6) to assistance in kind, thought that it Wesbetter view that s.17 did confer a
power to provide accommodation.

23. The decision of the Court of Appeal (A) caused what Brooke LJ later described as
“a considerable stir among those concerned witm#ezls of children whose families
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24,

25.

26.

(not only the intentionally homeless) have no hand do not qualify for assistance
by a local authority housing department” — &/) v Lambeth LBC [2002] 2 All ER
901. As Brooke LJ also observed at paragraph Ifsgbidgment:-

“The effect of the decision iW\'s case was debated in each
House of Parliament as early as 12 and 21 Nover2bet.

We have been shown s.12 of the Homelessness A@ 200
(which was enacted on 26 February 2002 and is mbtiry
force). This represents an early statutory atteimpimeliorate
the difficulties caused by the majority judgmentsAis case.
We have also been shown the terms of a suggestedlaase

in the Adoption and Children Bill, now currently fbee
Parliament. A petition by the appellantsAis case for leave to
appeal from this court is now before the Houseafls.”

In due course the Adoption and Children Act 2008eited into s.17(6) of the
Children Act 1989 a specific reference to the pgmn of accommodation. S.17(6)
thus now reads:-

“The services provided by a local authority in #weercise of
functions conferred on them by this section mayluite
providing accommodation angiving assistance in kind or, in
exceptional circumstances, in cash.” (emphasisl®d)p

However, before even the Adoption and Children, Bdl which Brooke LJ referred,
had become law, the Court of Appeal R{W) v Lambeth LBC decided that the
insertion which it enacted was unnecessary. HadQburt of Appeal i(A) had
drawn to its attention the complete statutory baokgd it must, said Brooke LJ,
inevitably have concluded that it was not the ititenof Parliament that the power of
the local authority should be so circumscribedl78) should have been construed as
were its predecessors Tilley andMonaf. This court in {) concluded thafA) had
been decideger incuriam.

It is in the light of this history that s.23C(4)@f the Act falls to be construed, bearing
in mind that the “other assistance” to which refee is there made is further
described in s.23C(5) in precisely the same laggw@s used in s.17(6) of the Act as
originally enacted and in its predecessor provisionthe 1963 and 1980 Acts. The
judge expressed his conclusion on this point devist-

“39. | accept the arguments of the defendant ersthucture of
the sections in particular. The point of the LegviCare
provisions is to help 18 to 20 year olds who wementerly in
care to start to stand on their own two feet byigliog a point
of contact, an advisor, a pathway plan and assistaither in
securing employment or in following a course of @ation or
training and, therefore, if necessary, accommodatr
alternatively accommodation in a community homesbgtion
20(5). The provisions of section 23C(4)(a) andgil (5) and
section 24B(1) and (2) suggest strongly that thevipron of
accommodation is to be limited to the circumstantese
described.”
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27.

28.

Before us Mr Ashley Underwood QC for the Respondsmight to support that
approach. He pointed out that s.24B creates reabbrkspecific and carefully
delineated powers in relation to assistance with ¢lxpense of accommodation.
Ss.23C(4)(a) and 23C(4)(b) convert those powers thities so far as concerns
former relevant children, and if s.23C(4)(c) encasges the provision of
accommodation, it is difficult to see why the twarleer sub-sections are necessary.
Indeed, he submits that they are on that hypothesisindant. S.23C(4) is, he
submits, a sub-section dealing with employmentkisgeemployment and education
and training. The expression “other assistancetikhbe construed in that context as
referring to other assistance related to employmentseeking employment, or
education and training, but plainly not to the psmn of accommodation, for which
provision is already made in the preceding subi@estto the extent intended as
appropriate for this class of persons. Mr Undemvalzo pointed to the fact that there
can be seen in the Act a gradation of provisidrbegins with the general sections 20
duty for eligible children. The second stage isatvhe described as a “weaning off
process” at age 16, as set out in ss.23A and 23B ianparticular in relation to
accommodation, in s.23B(8), which | have set ouivab Finally there is what Mr
Underwood described as the second stage of theingeaff process, the provisions
in s.23C dealing with former relevant childrenwdttich stage the power and duty of
the local authority with regard to the provisionamcommodation is restricted to the
employment, education and training context, notimgortantly that employment
includes seeking employment. It was his submis#ia outside these contexts the
provision available to a former relevant child lie tboroad gamut of state rather than
local authority benefits.

Mr Richard Drabble QC, Mr lan Wise QC and Ms ElistlibLaing QC made common
cause, although their arguments differed. Whilstepting that if s.23C(4)(c)
includes the provision of accommodation, thereisdme extent an overlap with the
more narrowly defined powers under the two preapdinb-sections, that overlap
was, Mr Wise submitted, intentional. S.23C(4)&)he submits, a stopgap to provide
a safety net in cases where other parts of theaveetate do not respond, young
people leaving custody being an example in poiMs Laing submitted that the
legislative purpose of the Leaving Care Provisian$o enable a local authority to
stand in the shoes of parents. She pointed outhbalass of persons to whom s.24B
applies is not the same as and is wider than thathich s.24C applies. She further
pointed out that former relevant children are tgfhiclikely to leave school without
gualifications and that it would be odd if dutiesrelation to this vulnerable class
were to be restricted by reference to powers gdameespect of a wider class more
likely to be in employment, or actively seeking déayment or in education and
training. Mr Drabble for his part accepted thath&r assistance” available under
s.23C(4)(c) must of necessity be of another kirahtthe assistance available under
sub-sections (a) and (b). That assistance is, Wenvassistance with accommodation
near a place of employment, or a place where thedo relevant child will be
employed, or at which he will seek employment aisiance with accommodation
near a place where a former relevant child is di & receiving education or
training. A former relevant child who is neithengloyed or seeking employment,
nor in education or training is in need or potdhtian need of another kind of
assistance. That is accommodation which is agsacigith none of those activities.
He pointed out that the duty under sub-sectiorext¢nds only to the extent that the
welfare of the former relevant child requires, aatepts that the availability of
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29.

30.

Housing Benefit may be relevant to the local autiterdetermination of what is, in
the circumstances, required. He suggested howasdrad Mr Wise, that sub-section
(c) should be seen essentially as a safety netallizihe submitted that if it had been
the intention of Parliament that a local authostyould have no power to provide
accommodation to this cohort, other than in thatéoh circumstances prescribed in
sub-sections (a) and (b), then it is odd indeetttieadraftsman should have chosen to
describe in sub-section (5) the assistance undesaction (4)(c) in language which
had already twice been judicially determined to oempass the provision of
accommodation in the two earlier statutory contextehich that language had been
used.

Notwithstanding the assistance given to us by cslunsrelation to the shape of this
and associated legislation, | confess that | findifficult to discern in the Leaving
Care Provisions a clear parliamentary intentiofes@s concerns the power of a local
authority to provide accommodation to former retfgvehildren. It is however true to
say that if s.23C(4)(c) encompasses the provisi@ccommodation, sub-sections (a)
and (b) are not entirely redundant. Sub-sectipreitables a local authority to provide
assistance with accommodation which is near toaaepbf employment or a place
where employment will be sought, which might go d&y what the former relevant
child’s welfare alone might require. The sameriget mutatis mutandis, of sub-
section (b), which also enables a local authoritytake into account the former
relevant child’s educational or training needs, chhagain might go beyond what
mere welfare might require. It follows that on #ppellant’s construction there is a
significant overlap between the powers granted by23C(4)(a) and (b) and
23C(4)(c), but not complete redundancy.

The critical point, in my judgment, is the use by draftsman in sub-section (c) of
language which had already twice been construethibycourt in a similar context as
encompassing the provision of accommodation. éeagvith Mr Drabble that it is in
such circumstances in the highest degree unlikely the draftsman would, in 2000,
use the identical language in order to particudatiee nature of “other assistance” if
that assistance was not intended to extend tortéspon of accommodation. Sub-
section (c) must of course be construed in its idiate context, i.e. the Leaving Care
Provisions, which context is by definition not tb@me as that in which the language
had hitherto been used. Having examined that idnee context, and having
rejected the argument based upon redundancy ofidmegy | find that the context
neither compels nor encourages the attribution oghemaning different from that
hitherto given in a similar albeit not identicalntext. When | take into account also
that in 2002 Parliament inserted into s.17(6) af #ct words intended to put its
meaning beyond doubt, it is clear that now to aoress.23C(4)(c) of the same Act as
not extending to the provision of accommodation Mogimply introduce an
unacceptable element of inconsistency. Accordinglymy view the judge erred in
holding that the sub-section affords to a localhatity no power to provide
accommodation to a former relevant child.

The second issue Can the council look to NASS support when considarg whether a

former relevant child’s welfare requires that he beaccommodated by i?

31.

S.95 of the Immigration and Asylum Act 1999 givesthie Secretary of State power
to provide support for asylum seekers in theseserm
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“95. Persons for whom support may be provided

(1) The Secretary of State may provide, or arrangetlier
provision of, support for:-

a. Asylum-seekers, or
b. Dependants of asylum-seekers

who appear to the Secretary of State to be desttuto be
likely to become destitute within such period asynhe
prescribed.

(2) In prescribed circumstances, a person who wouldrotise
fall within subsection (1) is excluded.”

S.95(12) and Schedule 8 to the Immigration and udmylAct 1999 give to the
Secretary of State the power to make regulationserming the manner in which it is
to be determined for these purposes whether a massalestitute. The relevant

regulations are The Asylum Support Regulations 200Bich by Regulation 6
provide:-

“6. Income and assets to be taken into account

(1) This regulation applies where it falls to the Seme of
State to determine for the purposes of section)9i(the
Act whether:-

a. A person applying for asylum support, or such an
applicant and any dependants of his, or

b. A supported person, or such a person and any
dependants of his, is or are destitute or likely to
become so within the period prescribed by
regulation 7.

(2) In this regulation “the principal” means the apaht for
asylum support (where paragraph (1)(a) appliesther
supported person (where paragraph (1)(b) applies).”

32.  The conundrum which arises is whether, when thallatthority is considering
whether it is under a duty to provide accommodatioder s.23C(4)(c) to a former
relevant child asylum seeker, it may take into aotahe possibility that support may
be given by NASS, pursuant to s.95. A similar cadrum arises if an application for
support by way of accommodation is first made bipraner relevant child asylum
seeker to NASS rather than to the local author¥ust the Secretary of State take
into account the support which the local authontight reasonably be expected to
give, pursuant to s.23C(4)(c)? Unless the circddm de squared, there is the

opportunity for each body to decline to give suppday reference to the possibility
that the other would do so.
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33.

34.

The same conundrum arises concerning the intetigelaf the powers and duties of
a local authority under s.21 of the National Assise Act 1948 to provide
accommodation to the infirm destitute and the powfehe Secretary of State to give
support under s.95. It arose RfWestminster City Council) v NASS [2002] 1 WLR
2956. The claimant was an infirm destitute asylseeker. The local authority
argued that she was entitled to support underd.@e 1999 Act, with the result that
it should not have to support her under s.21 ofl9#8 Act. NASS argued that only
able-bodied asylum seekers were to be supporteer s@b.

In R v Hammersmith and Fulham LBC ex parte M [1997] 30 HLR 10 this court
decided that a local authority had an obligatiodars.21 of the National Assistance
Act 1948 to provide accommodation to healthy bugtitite asylum seekers. This
would have imposed a disproportionate burden oallaathorities in whose area
asylum seekers tend to congregate. In consequlkedenmigration and Asylum Act
1999 introduced amendments to s.21, which had ffeeteof removing from a local
authority the obligation to provide accommodatiorasylum seekers whose need for
care and attention arose solely from destitutionfrom the physical effects or
anticipated physical effects of destitution. Tha21 henceforth read, so far as
material:-

“21 Duty of local authorities to provide accommodation

(1)[Subject to and in accordance with the provisiohthis Part
of this Act, a local authority may with the apprbvd the
Secretary of State, and to such extent as he nragtdshall,
make arrangements for providing]:-

(a)residential accommodation for persons [aged teggh or
over] who by reason of age, [illness, disability] any other
circumstances are in need of care and attentiochmsi not
otherwise available to them;

(1A) A person to whom section 115 of the Immigratiand
Asylum Act 1999 (exclusion from benefits) applieaymot be
provided with residential accommodation under sctise
(2)(a) if his need for care and attention has arg#ely:-

(a) because he is destitute; or

(b) because of the physical effects, or anticipgibgsical
effects, of his being destitute.

(1B) Subsections (3) and (5) to (8) of section 95tiwe
Immigration and Asylum Act 1999, and paragraph 2 of
Schedule 8 to that Act, apply for the purposes uifsection
(1A) as they apply for the purposes of that sectin for the
references in subsections (5) and (7) of that@ecnd in that
paragraph to the Secretary of State substituteemtées to a
local authority.]”
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35.  The question which arose Westminster was whether this amendment had removed
from the local authority responsibility for the imh destitute as well as the able-
bodied.

36. Inthe House of Lords Lord Hoffmann, after notirigparagraph 31 of his speech that
the amendment said nothing about the infirm ddstitobserved that the terms in
which the 1948 Act had been amended were clearcortnued:-

“32. The use of the word "solely" makes it cleaattbnly the
able bodied destitute are excluded from the powads duties
of section 21(1)(a). The infirm destitute remairthin. Their
need for care and attention arises because theinfama as
well as because they are destitute. They would eeel and
attention even if they were wealthy. They would abtourse
need accommodation, but that is not where sectibflA)
draws the line.

35. It will be seen that while section 21(1A) reres only the
able bodied destitute from the duty of the locatialoservice
departments, section 95(1) appears prima facievi® JASS
power to accommodate all destitute asylum seekengther
able bodied or infirm. It is this apparent overlagtween the
powers of NASS and the duties of the local autiavitich has
given rise to this appeal.

38. The ground upon which Stanley Burnton J aeddburt of
Appeal found for the Secretary of State was th#toalgh
section 95(1) prima facie confers a power to accodate all
destitute asylum seekers, other provisions of Réarof the
1999 Act and regulations made under it make itrcleat the
power isresidual and cannot be exercised if the asylum seeker
is entitled to accommodation under some other prowni In
such a case, he or she is deemed not to be destitilrs Y-
Ahmed had been able bodied destitute, she woulé bhaen
excluded from section 21 and therefore qualifiedr fo
accommodation under section 95(1). But as she wasni
destitute, her first port of call should be thedloguthority.

39. The provisions relied upon by the Secretanstate are,
first, section 95(12), which enacts Schedule 8,ingivthe
Secretary of State power to "make regulations spgehting
this section." Paragraph 1 of the Schedule sagemeral terms
that the Secretary of State may make "such funthevision
with respect to the powers conferred on him byise@5 as he
considers appropriate”. More particularly, paragr&g{l1)(b)
says that the regulations may provide that in cotore with
determining whether a person is destitute, theebagr of State
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should take into account "support which is, ... orgimi
reasonably be expected to be, available to him my a
dependant of his."”

40. The next step is to look at the regulations enader these
powers, the Asylum Support Regulations 2000. Reigul&(4)
says that when it falls to the Secretary of Statdetermine for
the purposes of section 95(1) whether a personyimgpfor
asylum support is destitute, hmust take into account "any
other support” which is available to him. As anrmf destitute
asylum seeker, support was available to Mrs Y-Ahmeder
section 21. Therefore she could not be deemedtulestor the
purposes of section 95(1).

41. My Lords, like Stanley Burnton J and the CafrAppeal,

| find this argument compelling. The clear purpo$¢he 1999
Act was to take away an area of responsibility friva local

authorities and give it to the Secretary of Sthtdid not intend
to create overlapping responsibilities. Westminstemplains
that Parliament should have taken away the wholehef
additional burden which fell upon local authoriteesa result of
the 1996 Act. It should not have confined itselfthe able
bodied destitute. But it seems to me inescapalde tths is

what the new section 21(1A) of the 1948 Act hasedohs

Simon Brown LJ said in the Court of Appeal ((2081CCLR

143, 151, para 29) what was the point of sectiofiR)Lif not

to draw the line between the responsibilities chlauthorities
and those of the Secretary of State?”

37. It is this reasoning which Mr Drabble and Ms Lasgomit must here apply by way
of analogy. The important point is, they subnfigttit has clearly been decided that
the power under s.95 is residual and cannot beciseer if the asylum seeker is
entitled to accommodation under some other prowisi®Vhat has been determined
for s.95 must equally be true of s.4, applicablét®d asylum seekers, for R(W) v
Croydon LBC [2007] 1 WLR 3168 Laws LJ, giving the judgmenttlois court, said, at
paragraph 54:-

“There is in the end nothing to show that the legise
intended to distribute responsibility for the sugpof failed
asylum-seekers between central and local governrimerd
radically different manner from the arrangementscivitheir
Lordships’ decision inWestminster shows were made in
relation to asylum-seekers.”

38.  Mr Underwood submitted before us, as Mr Rutledge $izbmitted to the judge, that
the decisions iWestminster andW afford no analogy because so far as concerns the
destitute asylum seeker the legislation had pradite mutually exclusive regimes.
He pointed in particular to s.21(1B) of the 1948t And the fact that by reason
thereof the local authority, when considering wieetthe need for accommodation
has arisen solely by reason of destitution, mudiovio the guidance given in
Regulation 6(3) of The Asylum Support RegulatioR9@, as if references therein to
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39.

40.

41.

the Secretary of State are references to the lagtlority. Thus in considering
whether an Applicant's need for accommodation hasema solely by reason of
destitution, the local authority must ignore anylas support. This had the result in
Westminster, as Simon Brown LJ noted in the Court of Appe2d01) 33 HLR 938 at

page 946, paragraph 26, that the local authoritylevde bound to regard that
applicant as destitute. Mr Underwood submitted $iiace Parliament in introducing
the Leaving Care Provisions had not introducedcticse similar to s.21(1B) of the

National Assistance Act, it could be presumed thdtad intended that the local
authority could indeed have regard to the posgibdf asylum support from NASS
when considering for the purposes of s.23C(4)(cetivbr an Applicant’'s welfare
requires the provision of accommodation.

In my judgment this argument is misconceived, Iprger the reasons succinctly
advanced by Ms Laing. As Simon Brown LJ went opamt out in his judgment in
Westminster, having decided as they were bound to do that Applicant was
destitute, the local authority had to go on to aderswhether her need for care and
attention arose solely because of her destitutiétainly it did not, for she was
chronically infirm, confined to a wheelchair andneed of regular hospital treatment.
Thus the mutually exclusive regime introduced B1€LB), which is replicated for
the purpose of certain other enactments in Ruleof3The Asylum Support
Regulations 2000, has a limited ambit, because RuéEthose Regulations which it
makes applicable is concerned only with the questibether a person is destitute,
not with the broader question whether his need¢doe and attention has arisen solely
because of his destitution. On the critical questhether in considering its duties in
relation to an infirm destitute person the locathauity can have regard to the
possibility of support from NASS, s.21(1B) shedslight. Lord Hoffmann’s reasons
for regarding the powers of the Secretary of Statder s.95 as in that respect residual
have nothing whatever to do with the regime progidg s.21(1B) (or indeed Rule 23
of The Asylum Support Regulations) for the limitpdrpose of consideration by a
local authority, or other prescribed body, wheth@erson is destitute.

That being the case, this court is, in my judgménynd to conclude that since the
powers under s.95 (and s.4) of the Immigration Asglum Act 1999 are residual,
and cannot be exercised if the asylum seeker {®dfasylum seeker) is entitled to
accommodation under some other provision, a loatiaaity is not entitled, when
considering whether a former relevant child’'s wedfarequires that he be
accommodated by it, to take into account the pdggilbf support from NASS. It
follows that in my judgment the judge erred on th@nt too. Whilst in no way
disparaging the efforts of junior counsel who appddelow, and who contributed to
the argument before this court, | would observe ¢maboth points we have received
more extensive assistance than did the judge.

| would therefore allow the appeal on both grouadsanced, answer the gquestions
posed in the manner | have indicated, and, as Hréiep were agreed is the

appropriate course, remit the claim to the Admraiste Court for it to determine the

Appellant’s age.

Lord Justice Leveson :

42.

| agree.
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Lord Justice Jacob :

43. lalso agree.



