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Lord Justice Maurice Kay :

1.

AP is an Ethiopian national. He came to this coumtith other members of his
family in 1992 when he was aged 14. On 6 Octol9&91he, his siblings and their
mother were granted indefinite leave to remain. 2Qecember 2006, when AP was
detained by the authorities while staying in Etleophe Secretary of State decided to
exclude him from the United Kingdom. It is clebat by then AP was suspected of
involvement in terrorism. On 27 December 2006 mved in this country. He was
refused leave to enter and detained under the Inatiog Act 1971. His indefinite
leave to remain was cancelled on the ground tleekelusion is “conducive to the
public good”. He appealed to the Special ImmigiratAppeal Commission (SIAC)
and was granted bail on stringent conditions. OnJanuary 2008 the Secretary of
State was granted permission to make a contror andespect of him. At the same
time she reinstated his indefinite leave to renaaid withdrew the decision to remove
and exclude him. That brought the SIAC proceediogm end. Since January 2008,
AP has been the subject of a control order. Tier®w no dispute about the need
for a control order. The present appeal is abtsuterms, to which I shall shortly
refer. To complete the procedural history: AP e=jed a modification of the original
terms; in April 2008, the Secretary of State madifthe terms without consent; and
on 23 May 2008, AP appealed against the modifinatioln due course, there was a
six day hearing in the Administrative Court beféeith J, who gave judgment on 12
August 2008. Although he confirmed the need faoatrol order, he allowed AP’s
appeal in relation to the modification. His opeamgment [2008] EWHC 2001
(Admin) contains a detailed account of the backgdoto the case which, in view of
the limited issues arising on appeal, it is unne@gsfor me to repeat.

The terms of the control order

2.

At first, the control order required AP to liveat address in north London. When in
this country, he had always lived in the Londonaaa®md that is where his family,

friends and associates live. He is subject to adié curfew and electronic tagging,
along with other restrictions on association andnmmnication. Since the

modification, he has been required to live at adress in a town about 150 miles
from London.

The judgment of Keith J

3.

Having considered the open and the closed matdéfeith J concluded that it is
necessary, in order to protect the public fromsk of terrorism, for AP to be the
subject of a control order. Indeed, he would hasme to the same conclusion on the
basis of the open material alone. AP does noteringe that conclusion.

Keith J then addressed the conditions attacheldetaantrol order. It is necessary for
me to set out at some length what he said, paatiguhbout the conditions which
impact on this appeal:

“86. The justification for relocating him outsilendon was to
make it more difficult for him to see his extremasisociates ...
Given that there has been a concentration of Istaaxitremists
in London, there is a need to remove AP from thidiem



87. This justification has to be balanced agaitis¢
incontestable hardship for AP in being isolatedrfiois mother
and his brother. His evidence is that while he was
Tottenham, they would visit him about twice a weahkd that
every week he would see his sister’'s three childuo he
would take to the park. His move has had a pralouampact
on how often he sees them. His mother has ndaedigiim at
all and his brother has visited him just twice. afis just as
upsetting for his mother as it is for him, becaaseresent she
needs AP around more than ever. That is compoubydbe
fact that he does not know anyone in the town wiherenow
lives, and sometimes speaks to no one in the cairdee day
other than short calls to his solicitors or to mether and his
brother.

88. It is true that the town where he now livesad that far
from London. The journey by rail takes about 13rsoand
trains travel every half hour or so. It is alseetthat there is no
limit on the length of time AP’s mother and brotlan spend
with him if they choose to visit him, and there .isno need for
them to seek prior Home Office approval. But thacfical
difficulties of visiting him are not inconsiderablbearing in
mind his mother now looks after his sister's thngaung
children. She cannot go to the town where AP nieeslon
those days when she has to take the children toollact them
from, school, and if she was to go to that towr wlould have
to take the children with her. It is said that sla@not go to
that town without AP’s brother, because she hassmndeft
London alone. The only day of the week he couldvhen the
children are not at school would be on Sundays.t tBese
practical difficulties are not insuperable. Thetfe that they
could visit APen famille on Sundays, as well as on other days
of the week outside the school terms, and theydctralvel at
off-peak times to get the advantage of lower fares.

89. Having said that, there is unquestionably Izt
significant hardship for AP in having to live inethown where
he now lives. It is difficult for him to feel padf the local
community. He claims that the local Muslim popidatcomes
for the most part from Bengal and Pakistan. Theyaaclose-
knit and closed culture. No one in the mosquevirelsomed
him into the community, or asked him how he finkls area or
even what his name is. The Imam shows no intenebtm,
though that may be the product of language diffeeen The
mosque has simply become a place to pray. It babetome
either the spiritual or the social focus of higlifHe has spotted
the occasional Ethiopian or Eritrean, but he hastned to
befriend them because he does not want to burdsn thith
his problems. He goes to the gym but people theechis tag
and naturally think that he is a criminal. Althdulge has tried



to explain what a control order is, that tends takenthings
worse. All in all, these experiences merely sdaoveeinforce
his sense of alienation.”

Keith J also referred to medical evidence, theress®f which was that, whilst AP
may be exhibiting the early signs of mental illnegbere is no such diagnosis at the
moment, although his circumstances render him vabie to mental health problems.

All this led Keith J to conclude:

“93. At the end of the day, the issue boils downpy to a
matter of judgment. Moving him out of London aktiger is
the most effective way of reducing the chances oh h
maintaining personal contact with those of his asges in
London who are or may be Islamist extremists. @jwdue, but
not undue, deference to the view of the Secret&r§tate on
the topic, my opinion is that, but for the viewaue reached on
the impact of Article 5 of the Convention, the ndedensure
that AP does not maintain personal contact witts¢hof his
associates in London who are or may be Islamistepxsts
would have made it necessary, in order to preverggirict his
involvement in terrorism-related activity, for hino be
removed from London altogether. Balancing thatdnaegainst
the undoubted hardship which AP experiences assualtref
having to live in the town where he now lives, tew | would
have reached is that the move was not a dispropaite
response to that need.”

Keith J then considered Article 5. He referredhe decision of the House of Lords
in Secretary of Sate for the Home Department v JJ [2008] 1 AC 385 and the
distillation of the principles as summarised byt J in Secretary of State for the
Home Department v AH [2008] EWHC 1018 (Admin). His application of the
principles resulted in these conclusions:

“95. Although the paradigm examples of deprivatdiberty
are detention in prison and house arrest, deponatf liberty
can take many other forms, and the court’s funcisoto look
at the package of measures as a whole ... [a] sdnsecial
isolation would be felt particularly acutely wheretcontrolled
person was required to live in an area unfamil@arhim in
which he had no family, friends or contacts. Ifvaas cut off
from his old haunts and acquaintances, his aliditjead any
kind of normal life during non-curfew hours as wadl curfew
ones would be affected ... | would characterise iadsrm of
internal exile ...

97. It is the combination of the equivalent of Bewarrest up to
the maximum period identified by Lord BrowxiZ 16 hours],
and the equivalent of internal exile which makessdPsocially
isolated during the relatively few hours in the dalyen he is
not under house arrest, coupled with his inabibitynake even



8.

social arrangements because pre-arranged meettigswWise
than with his mother and his brother) are prohditehich lead
me to conclude that the obligations imposed on failnon the
side of the line which involves the deprivationlibkerty rather
than the restriction of movement ... [Had] he reradinn
London, so that he could still be visited by histhes, his
brother and his sister’s three children, my viewuldohave
been different.”

Keith J then went on to consider Articles 8 and the ECHR but summarily rejected
AP’s reliance on them on the ground that the ieterice was on the grounds of
national security and, therefore, proportionate.

The appeal and the cross-appeal

9.

The Secretary of State now appeals against thenfinithat the control order, in its
modified form, is an unlawful deprivation of AP’dbérty. AP cross-appeals on the
ground that, if Keith J was right to find an unlalwéleprivation of liberty, he ought to
have acceded to a submission on behalf of AP thagddition to quashing the
condition of residence in the distant town, Keitlought to have gone further and
directed the Secretary of State to modify the ciioal so as to require AP to reside at
an address in London.

The legal landscape

10.

A control order is defined by section 1(1) of thre®ention of Terrorism Act 2005 as
“an order against an individual that imposes obiayeg on him for purposes
connected with protecting members of the publianfra risk of terrorism”. The
Secretary of State may make a control order againsindividual if he (a) has
reasonable grounds for suspecting that the indalidsl or has been involved in
terrorism related activity and (b) considers tlha$ necessary, for purposes connected
with protecting members of the public from a riskterrorism, to make a control
order imposing obligations on that individual: sest2(1). Once the Secretary of
State has decided that there are grounds to makenalerogating control order
against an individual, he must apply to the coartpgermission under section 3(1)(a).
In the present case, Silber J granted permissinsection 7(2)(d) the Secretary of
State may at any time make to the obligations iragoBy a control order any
modifications which he considers necessary for gsgp connected with preventing
or restricting involvement by the controlled person terrorism-related activity.
Where an obligation imposed by a non-derogatingrobmmrder has been modified
without the consent of the controlled person, hg gapeal to the court against the
modification: section 10(1). The function of theuct is described in section 10(5).
In determining whether the decision of the SecyetdrState was flawed, the court
must apply principles applicable on an applicafienjudicial review: section 10(6).
If the court determines that a decision of the &acy of State is flawed, its only
powers relevant to the circumstances of this appealthe power to quash one or
more obligations imposed by the order and the poisepgive directions to the
Secretary of State for the revocation of the orderfor the modification of the
obligations it imposes: section 10(7)(b)(c). Therigdiction is that of the
Administrative Court. No appeal lies to this coextept on a question of law: section
11(3).



11.

12.

13.

14.

At the heart of this appeal is the question whethermodification whereby AP was
relocated out of London contravened his rights udécle 5 of the ECHR. Article
5(1) provides:

“Everyone has the right to liberty and securitytioé person.
No-one shall be deprived of his liberty save in fokowing
cases and in accordance with a procedure presdmjokv ...”

The question in the present case is whether thigatidns imposed by the control
order amounted to a deprivation of liberty. Ifyhdid, they breached Article 5. They
fell outside the permitted exceptional categories.

In Guzzardi v Italy [1983] EHRR 333 the European Court of Human Righis:

“02. The Court recalls that in proclaiming the htgto
liberty’, paragraph 1 of Article 5 is contemplatitige
physical liberty of the person; its aim is to ermsthrat
no-one shall be dispossessed of this liberty in an
arbitrary fashion. ... The paragraph is not concerned
with mere restrictions on liberty of movement; such
restrictions are governed by Article 2 of Protokial 4
which has not been ratified by Italy [or the United
Kingdom]. In order to determine whether someone
has been ‘deprived of his liberty’ within the meami
of Article 5, the starting point must be his conere
situation and account must be taken of a wholeeang
of criteria such as the type, duration, effects and
manner of implementation of the measure in question

93. The difference between deprivation of and iEstn
upon liberty is nonetheless merely one of degree or
intensity, and not one of nature or substance.
Although the process of classification into onetirer
of these categories sometimes proves to be no easy
task in that some borderline cases are a mattpuref
opinion, the Court cannot avoid making the selectio
upon which the applicability or inapplicability of
Article 5 depends.”

These paragraphs have informed all the domestiwéties on deprivation of liberty
in the context of Article 5.

The leading domestic authority &cretary of Sate for the Home Department v JJ
and others [2007] UKHL 45, [2008] 1 AC 385. The case con@tmon-derogating
control orders in respect of six persons. Themrdéliged each controlled person at
all times to wear an electronic tagging device, rémnain within his specified
residence, a one-bedroom flat, except between ath0ind 4.00pm, and to permit
police searches of the premises at any time. orsito the premises were permitted
only where prior Home Office permission had beeregi During the six hours when
the controlled persons were permitted to leave tlesidences they were confined to
restricted urban areas, which deliberately did exdend, except in one case, to any



15.

16.

area where they had previously lived. Each aredagmed a mosque, healthcare
facilities, shops and entertainment and sportirgifi@s. Each controlled person was
prohibited from meeting anyone by prearrangemerthouit prior Home Office
approval. By a majority of three to two the How$d ords held that the judge at first
instance (Sullivan J), in taking as his startingnpthe detention imposed by the 18
hour curfew and considering the concrete situaiiorwhich the whole regime
imposed on the controlled persons had placed thahapplied the correct approach
and his conclusion that the order amounted to ain of the controlled persons’
liberty contrary to Article 5 was unimpeachable.

The majority in the House of Lords comprised Lorohgham, Baroness Hale and
Lord Brown. Lord Bingham referred (at paragraph 18 the common ground

between the parties that the prohibition in Arti&leon depriving a person of his
liberty has an autonomous meaning, “that is, itdn&ouncil of Europe-wide meaning
for purposes of the Convention, whatever it mighinight not be thought to mean in
any member state”. Having reviewed the Strasbaurtforities, he concluded that
there was no legal error in the reasoning of Sautliy or the Court of Appeal. Indeed
he would have come to the same conclusion. He(aamghragraph 24):

“The effect of the 18 hour curfew, coupled with thiective
exclusion of social visitors, meant that the coliecb persons
were in practice in solitary confinement for themdjithy period
every day for an indefinite duration, with veryletopportunity
for contact with the outside world, with means iffisient to

permit provision of significant facilities for seéntertainment
and with knowledge that their flats were liablel® entered
and searched at any time. The area open to themgdieir

six non-curfew hours was unobjectionable in sizebut they
were (save for GG) located in an unfamiliar areaemhthey
had no family, friends or contacts, and which wasdoubt
chosen for that reason. The requirement to olgaor Home
Office clearance for any social meeting outside fla¢ in

practice isolated the controlled persons duringrtbe-curfew
hours also. Their lives were wholly regulated hg tHome
Office, as a prisoner’s would be, although breacheie much
more severely punishable. The judge’s analogy dtention
in an open prison was apt, save that the contrgédons did
not enjoy the association with others and the a&cdes
entertainment facilities which a prisoner in an rogaison
would expect to enjoy.”

Baroness Hale gave a similar description of th&ioti®ns which operated during the
non-curfew hours, adding that “the areas to whibleyt were confined were

deliberately designed to cut them off from theid dlaunts and acquaintances” (at
paragraph 61). She, too, concluded (at paragr@phh@ét the judge had applied the
right test and had reached a conclusion on thes fatth which she agreed. She
added:

“It is necessary to focus on the actual lives theseple were
required by law to lead, how far they were confirtedone
place, how much they were cut off from society, hdasely



their lives were controlled. The judge was erdile conclude
that the concrete situation in which they foundnikelves did
deprive them of their liberty within the meaning Afticle 5

17. Itis noticeable that neither Lord Bingham nor Bass Hale was inclined to specify a
length of curfew which would fall on the other siofethe line.

18.  Lord Brown felt no such inhibition. He said (atrpgraph 105):

“I have reached the clear conclusion that 18 haufews are
simply too long to be consistent with the retentafrphysical
liberty. In my opinion they breach Article 5. maequally
clear, however, that 12 or 14 hour curfews ... evasistent
with physical liberty. Indeed, | would go furthand, rather
than leave the Secretary of State guessing asetgtécise
point at which control orders will be held vulneealo Article
5 challenges, state that for my part | would regéne
acceptable limit to be 16 hours, leaving the suspéth 8
hours (admittedly in various respects controlledgrty a day.
Such a regime, in my opinion, can and should pitgpee
characterised as one which restricts the suspébesty of
movement rather than actually deprives him of ligrty.
That, however, should be regarded as the absoloig. |
Permanent home confinement beyond 16 hours a daylamg
term basis necessarily to my mind involves the igefion of
physical liberty. And, although naturally | recasm that this
cannot be the touchstone for the distinction, hkhihat any
curfew regime exceeding 16 hours really ouglat to be
imposed unless the court can be satisfied of tepext’s actual
involvement in terrorism, the higher threshold téwett would
apply to the making of derogating control order.”

19.  After writing these passages, Lord Brown had sighthe draft opinions of his
colleagues. This led him to add (at paragraph:108)

“Despite the explicit reluctance of several of ydandships to
suggest the point at which curfews would, by virtfetheir
length, involve the deprivation of liberty, | remaiinrepentant
for doing so. | recognise of course, that ‘sitoas may be
many and various’ (Baroness Hale of Richmond, aagraph
63), that ‘the overall factoral matrix’ is importar{Lord
Carswell, at paragraph 84) and that the decisioethér or not
a particular non-derogating control order involeedeprivation
of liberty is one for the judge, appealable only éoror of law.
As mentioned, however, the other conditions anclionstances
of these six control orders (and, indeed, those eund
consideration in the related appeals) are all byosichilar and,
as Lord Bingham points out in paragraph 11 of ision in
Secretary of Sate for the Home Department v E ... what
principally must be focused on is the extent to olhthe



suspect is ‘actually confined’: ‘other restrictio(important as
they may be in some cases) are ancillary’ and ][caot of
themselves effect a deprivation of liberty if thee element of
confinement ...is insufficiently stringent.” Just so there is no
mistake about it, my view is that, taking accouhtanditions
and circumstances in all these various control romkeses,
provided ‘the core element of confinement’ doesexateed 16
hours a day, it is ‘insufficiently stringent’ asvaatter of law to
effect a deprivation of liberty. Beyond 16 houlmwever,
liberty is lost.”

20.  Secretary of Sate to the Home Department v E [2007] UKHL 47 [2008] 1 AC 499
concerned a control order with a 12 hour curfew atieér familiar restrictions. At
first instance Beatson J held that the totalitytloé restrictions amounted to a
deprivation of liberty but his decision was reverdy the Court of Appeal and's
appeal to the House of Lords failed. The full paesfrom the opinion of Lord
Bingham to which Lord Brown referred i is in these terms (at paragraph 11):

“... it must, | think, be inferred that the Court Appeal found
the judge to have erred in law in failing to foaus the extent
to which E was actually confined, here an overnighfew of
12 hours, a period accepted by the Strasbourg atigiso as
compared with the very much more stringent restmctn JJ.

The matters which particularly weighed with the gadwere
not irrelevant, but they could not of themselvesedf a
deprivation of liberty if the core element of cardment, to
which other restrictions (important as they mayibesome
cases) are ancillary, is insufficiently stringent.”

21. SinceJJ andE in the House of Lords, the specialist judges whal avith these cases
at first instance have approached their task onbdss that the authorities do not
mean that a 16 hour curfew is permissible in ewagtrol order case nor that a
control order with a curfew of less than 16 houmarmt amount to a deprivation of
liberty: see paragraph 25, below.

The grounds of appeal

22.  In his skeleton argument Mr Robin Tam QC summattiseghree original grounds of
appeal put forward by the Secretary of State devist

“(1) Keith J erred in law in concluding that théligations

imposed by the control order following the modifica

deprived AP of his liberty, because when considerihe

decision of the House of Lords in 1J ... , he wrongly failed
to take into account the common facts of the casesidered
by the House of Lords, and/or double-counted tlaufes of
social isolation and difficulty with making sociatrangements
that were relevant idJ and in AP’s case.



23.

(2) In any event, Keith J erred in law in so cowlohg because
a curfew of 16 hours is as a matter of law insidfitdy long to
amount to a deprivation of liberty.

(3) Further or in the alternative, Keith J erradaw in relying
on the inability of AP’s mother, sibling and neplsmeces to
visit him as the decisive factor in rendering tlomteol order
obligations a deprivation of liberty, as the quastwhether
there is a deprivation of liberty does not depemnd the
‘subjective’ or person specific impact of the measuon the
controlled person.”

To these original grounds of appeal, Mr Tam nowsaadurther argument based on
the recent decision of the House of Lords Awstin v Metropolitan Police
Commissioner [2009] UKHL 5, [2009] 2 WLR 372. The additionalipbis said to be
that, when considering whether a restriction am®tata deprivation of liberty, it is
relevant to have regard to the purpose for whiehréstriction was imposediustin
was not a control order case. However, Mr Tam stgbthat it enshrines a principle
which reinforces the second ground of appeal thata matter of law, a 16 hour
curfew is insufficient to amount to a deprivatiohliberty in the context of a control
order which has been imposed for the purposesaiégiing the community against
terrorism-related risks posed by the controllecdsper

Discussion

24,

It seems to me that the logical starting poinhiss $econd ground of appeal whereby it
is submitted that, as a matter of law, a 16 howusfew is “insufficiently stringent”
to amount to a deprivation of liberty. The subnasss principally founded on the
speech of Lord Brown idJ. However, in my judgment, neithdd read as a whole
nor any other authority supports the propositibat 8 16 hour curfew cannot amount
to a deprivation of liberty. The other membershef majority in the House of Lords
in JJ deliberately chose not to draw a line in that veay Lord Carswell in his
dissenting speech, while concluding that the 18rhmufew in that case did not
amount to a deprivation of liberty, neverthelesssidered that “a great deal depends
on the overall factual matrix of the case” (parphr84). Moreover, | am not sure
that Lord Brown was saying that in every case l@r&avill be permissible. He
described it as “the absolute limit” (paragraph)1&ad appeared to accept (paragraph
108) the view of Baroness Hale that “situations haynany and various” and that of
Lord Carswell that “the overall factual matrix”important. InSecretary of Sate for

the Home Department v AE [2008] EWHC 585 (Admin), Silber J concluded (at
paragraph 84) thakl does not mean that a 16 hour curfew is permisgibd&ery case
and when his judgment was considered by the Cdukppeal as one of the appeals
in Secretary of Sate for the Home Department v AF(No.3) and others [2008] EWCA
Civ 1148, [2009] 2 WLR 423 it was found to be fifeem legal error on this point
(paragraph 102). A similar approach was taken liyig J in Secretary of Sate for

the Home Department v AU [2009] EWHC 49 (Admin) when he held that the
particular circumstances produced by the restnstiavhich included a sixteen hour
curfew, “came as close as was possible to the @ointhich he must be adjudged to
have been deprived of liberty, but did not quitessrit” (paragraph 19). See also
Secretary of Sate for the Home Department v GG and NN [2009] EWHC 142
(Admin), at paragraph 53 per Collins J.



25.

26.

27.

28.

29.

| do not consider thafustin v Metropolitan Police Commission “reinforces” the
submission that a 16 hour curfew in a control oideas a matter of law, insufficient
to amount to a deprivation of libertyAustin was concerned with measures of crowd
control during a demonstration. The effect wag théarge number of people were
detained in Oxford Circus, for some hours. Lordpelaeferred to a pragmatic
approach to Article 5 which took full account oethircumstances, including the fact
that the measures were taken with a view to pusdiety. He added (at paragraph
34).

“So any steps that are taken must be resorted taadl faith
and must be proportionate to the situation whick imade the
measures necessary ... If these requirements arbonetver
it will be proper to conclude that measures of aowontrol

that are undertaken in the interests of the comiyumil not

infringe the Article 5 right of the individual merets of the
crowd whose freedom of movement is restricted leyrth

That is, of course, good sense as well as good However, in my view it does not
assist in the establishment of a bright line ruldaw that a 16 hour curfew in a
control order does not amount to a deprivationbumrty.

Once the submission that a 16 hour curfew in arobotder is not, in itself and as a
matter of law, “insufficiently stringent” to amournib a deprivation of liberty is
rejected, the position becomes more difficult. tHé length of the curfew is not
determinative in itself (at least where it is skorthan 18 hours, by reference Xb
and in the light of the authorities, none of whaduntenance an 18 hour curfew), the
test must embrace other aspects of the factualxnakhat is the lesson learnt on the
road fromGuzzardi to JJ. It is what explains the concern with social &mn, which
plainly came within the purview of Lord Bingham aBaroness Hale idJ and in
Secretary of Sate for the Home Department v E [2007] UKHL 47, [2008] 1 AC 499
(in which a 12 hour curfew was upheld). Howevéthaugh consideration of the
degree of social isolation is, on the authoriti@smatter of relevance, it must be
remembered that, as Baroness Hale salfi(et paragraph 25):

“The starting point in any consideration of deptiva of
liberty is the ‘core element’ of confinement.”

In E, the judge at first instance had held the cordrder to amount to a deprivation
of liberty. As | have related, Lord Bingham debed his legal error in these terms (at
paragraph 11):

“The matters which particularly weighed with thelge were
not irrelevant, but they could not of themselvesedf a
deprivation of liberty if the core element of cardment, to
which other restrictions (important as they mayibesome
cases) are ancillary, is insufficiently stringent.”

If I may be permitted to put it metaphorically: fibre purposes of Article 5, the other
restrictions (including the degree of social isola} are the tail; it is the core element
of confinement that is the dog.



30.

31.

32.

33.

In the present case, Keith J concluded in paragfapbf his judgment (set out at
paragraph 7, above) that it was “the combinatiointhe confinement and the degree
of social isolation or “internal exile”, coupled thi AP’s inability to make social
arrangements, which caused him to hold this pdaticeontrol order to be a
deprivation of liberty rather than simply a redioa of movement. The key to his
reasoning is clarified by the final sentence ofgaaph 97,

“... had he remained in London, so that he could séé and
be visited by his mother, his brother and his sstéhree
children, my view would have been different.”

The question now is whether, by treating the eftdatelocation on family visits as
the decisive factor, the judge fell into legal errtn my judgment, he did.

The reasons for my conclusion on this point arddWio First as a matter of fact, AP
could still see and be visited by those members of &msilfy, although there were
logistical and, no doubt, financial difficultied. base that on the judge’s finding (at
paragraph 88):

“The fact is that they could visit Aen famille on Sundays, as
well as other days of the week outside the schexohd, and

they could travel at off-peak times to get the atage of

lower fares.”

On that basis, the judge erred in law in treatisgdacisive something that was at
variance with his earlier finding of fact.

Secondly having concluded that the core element of confieret — the 16 hour
curfew — was otherwise compatible with Article Betjudge was wrong in law to
permit the issue of family visits to tip the balancHe had earlier concluded that
relocation away from London was otherwise necesaady proportionate “to ensure
that AP does not maintain personal contact withs¢hof his associates in London
who are or may be Islamist extremists” (paragraph 9t seems to me that then to
allow that to be trumped by what is really an Adi® rather than a core Article 5
consideration amounted to an error of law. Asapgens, the judge also considered
the case by reference to Article 8 in paragraplof@s judgment, where he came to
the unsurprising conclusion that the proven interiee with AP’s family and private
life was justified on grounds of national securitp. my judgment, he was wrong then
to allow the failed Article 8 case to prove deagsiin the Article 5 case in the
circumstances | have described.

For these reasons, | have concluded that the Gegret State’s appeal should be
allowed, essentially by reference to the third gebof appeal according to Mr Tam’s
enumeration. | consider that the first ground,chhincluded the reference to “double
counting” in the judge’s application df does not really arise. It rather assumes the
existence of a fixed maximum — Lord Brown’s 16 lou and factual identity
between the present case add Mr Tam’s submission is that the element of docia
isolation is already factored into the conclusiéthe House of Lords that 16 hours is
or is around the limit. However, not only am | (dsave explained) unpersuaded that
there is a binding quantified limit; it is also eeant that the element of social



isolation, to the extent that it may be relevamtather greater in the present case than
in theJJ cases, where the relocations were within or dogendon.

The cross-appeal

34.

If we are to allow the Secretary of State’s app@&l's cross-appeal does not arise.
Its concern was with the appropriate order at firstance on the assumption that the
judge correctly found the control order to be urildviby reason of a deprivation of
liberty. Keith J took the view that the appropgiatisposal was simply to quash the
order. He declined to accede to a submission balbef AP that he should direct the
Secretary of State to modify it so as to requiretdPeside at an address in London.
In my judgment, he was correct to do so, even thatlngs opens the door to the
prospect of further litigation in relation to amgtér order made by the Secretary of
State pursuant to section 2 and paragraph 8 db¢hedule. (Indeed, we are told that
the Secretary of State has made a later order avghorter curfew and that AP is
indeed challenging it.) This territory has beesited by this Court inJJ [2006]
EWCA Civ 1141, [2007] QB 446 (at paragraph 27) dnydthe House of Lords
(particularly per Lord Carswell at paragraph 8B)will generally be for the Secretary
of State, pursuant to statutory power and beingy‘weuch better placed” to perform
the exercise than the Court, to make a new ordeplace of one that has been
quashed. That may involve a judgment between getyaof possible alternative
packages, with various adjustments to personalpaoeah and spatial restrictions and
not simply a judicial rewrite at the behest of domtrolee.

Lord Justice Wall:

35.

36.

37.

| have had the advantage of reading in draft tdgments prepared by Carnwath and
Maurice Kay LJJ. For the reasons which the latteegy | would, like him, allow
the Secretary of State’s appeal and dismiss A®'sseappeal.

Whilst | would like to express my admiration for@aath LJ’'s analysis of the three
decisions of the House of Lords identified in paagd 2 of his judgment, | remain of
the view that Maurice Kay LJ has neatly encapsdldte judge’s error of law in
paragraph 32 of his. It is plainly proportionateHE@HR Article 8 terms for AP to be
placed some distance from London: indeed, the jugigdéound in the passages in
paragraphs 86 to 89 and 93 of his judgment, whiehcaed by Maurice Kay LJ, It
was, accordingly, in my judgment, impermissible ttoe judge to use ECHR Atrticle
8.1 (AP’s isolation from his mother and brothefjeetively to determine the issue of
liberty under ECHR Atrticle 5.

Having acknowledged that ECHR Article 8 had to leeided in the Secretary of
State’s favour, and having decided the ECHR Aetilpoint in AP’s favour, the only
reasons the judge gives at this point (paragrapbf 88 judgment) for his conclusion
are the following: -

98. Arts. 8 and 9 of the Convention — which pratemte's right to respect
for one's private and family life and to practiage® religion — are relevant
here as well. The obligations imposed on AP undoesbly interfere with
his private and family life and his ability to preat a mosque of his
choosing, the issue here being whether those dioligaare necessary in the
interests of national security. That is really ribedent from the issue which



38.

39.

40.

| have already decided in the Secretary of Sté®sur under section 1(3).
The difference between Art. 5 and Arts. 8 and tha the rights protected
by the latter may be interfered with on groundsational security, whereas
the right not to be deprived of one's liberty may Ine interfered with at all.

In my judgment, whilst this is, of course, trueddes not address what | perceive to
be the contradiction atthe heart of the judgmen

In reaching the conclusion that the Secretary ate®t appeal should be allowed, |
would like to make it clear that | do not resiladeed, it would not be open to me to
resile) from anything which this court (of whichvhs a member) said Becretary of
State for the Home Department v. E [2007] EWCA Civ 459. (one of the three cases
cited by Carnwath LJ and a decision upheld in tloaidé of Lords — see [2007]
UKHL 47, [2008] 1 AC 299ReE)). | note, in particular, that iRe E we rejected a
submission made on behalf of the Secretary ofeStadt issues which related to
ECHR Atrticle 8 should not be considered under EGkitle 5: -

58. We do not accept Mr. Tam's submission thatalee restrictions
engage other articles in the Convention, such tslea8, they should be
disregarded in an article 5 context. Evidence aalévo an article 8 claim,
even if a breach of that article is not establishedy be relevant on a
consideration of article 5. We regard ourselve®@sd, on this point, by
the finding of this court idJ, at paragraph 19:

We do not agree that [the Judge] should have disdegl these matters
merely because they could have been made the sulfjeomplaint
under other articles of the Convention. The difféi€onvention rights
overlap, it would be contrary to the approach @& 8trasbourg Court
to consider them in watertight compartments.

In any event, we respectfully agree with that psajan. When considering
the weight to be given to such matters in an artklcontext, it must,
however, be kept in mind that it is deprivationlibérty, and not some other
right, which is under consideration.

There is, in my judgment, a substantial differebeeveen taking ECHR Article 8.1
factors into account when discussing ECHR Articlerbthe one hand, and, on the
other, of treating them as determinative of, orMasirice Kay LJ puts it, as “tipping
the balance” in relation to an Article 5 determioat In my judgment, the judge has
done the latter, and it principally for this reasthvat | find myself in respectful
disagreement with him.

Although it may be more an issue of fact than wof, laalso have to say that, speaking
for myself, | agree with the judge when he saygaragraph 88 of his judgment (cited
by Maurice Kay LJ) that whilst the difficulties &fP’s mother and his brother visiting
him are “not inconsiderable”, the practical ditfites of them doing so are in no
sense insuperable. Cheap train and coach fareavarkable, even if AP’'s mother
cannot be taken to visit AP by car and despitedtleer family commitments. In my
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42.

judgment, therefore, this particular ECHR Arti@ldactor does not weigh heavily in
the balance.

| would also like to make it clear, however, thawould allow this appeal with
elements of both reluctance and surprise. Neithsranything to do with Maurice
Kay LJ’s reasoning, which, in my judgment, is cailiipg. Both sentiments derive
from my strong agreement with the judge (in thespge from paragraph 93 of this
judgment, cited by Maurice Kay LJ at paragraph éis) - and in the absence of
determinative guidance from the House of Lordshat the terms of control orders
are, at the end of the day, matters of judgmertetexercised by the specialist judges
of the Administrative Court. Nothing in my disagneent with the judge should be
read as diminishing the force of that propositiang | stress that it is only because |
detect an error of law in his approach that | feelconfidence to intervene.

| would, however, both for the reasons | have giaed those given by Maurice Kay
LJ allow the Secretary of State’s appeal. It fokow think, inevitably, that I would
also dismiss AP’s cross appeal.

Lord Justice Carnwath:

43.

44,

45,

46.

47.

| regret that | find myself in respectful disagresm with my colleagues on the
disposal of the Secretary of State’s appeal.

The guiding principles governing this case mustdud in three judgments of the
same constitution of the House of Lords, delivasedhe same day:

)] Secretary of Sate for the Home Department v JJ and others [2007] UKHL 45,
[2008] 1 AC 385;

i) Secretary of Sate for the Home Department v MB and AF [2007] UKHL 46,
[2008] 1 AC 440;

i) Secretary of Sate to the Home Department v E [2007] UKHL 47 [2008] 1 AC
499

They involved control orders containing “curfewsa’sting respectively 18, 14 and 12
hours, along with other restrictions. They werednabt selected for hearing together,
to enable the House to provide useful guidanceelsrence to a range of periods of
confinement.

For the purposes of the present appeal, | grayedulbpt Maurice Kay LJ's account of
the facts and much of his legal analysis. Howelvam unable with respect to agree
with his grounds for allowing the appeal, particlyeby reference to what he calls
“the core element of confinement” (para 27). Altgbuthat expression was taken
from the speech of Lord BinghamHtjit must be read in the context of the judgments
as a whole. So considered, in my view, it doesjustify impeaching the judge’s
reasoning in this case.

The first-delivered of the trilogydJ, is described by Maurice Kay LJ as the “leading
domestic authority” on the present issue underchetb, and he has referred in some
detail to the facts and the majority judgmentss lrue that the speechesdihcontain

the fullest discussion of the requirements of Aeti®, which is then used as the
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49.

starting-point for the discussion of this issu¢ha other two cases. The main focus of
the speeches in the other two cases is on diffeaspects of the control order
procedure. However, in view of the disparate view3dJ on the Article 5 issue, one
may reasonably look to the others for further &asie as to the practical application
of the principles.

As Maurice Kay LJ has said) involved control orders in respect of six persohie
has described the restrictions imposed, includimggairement to remain within the
specified residence, a one-bedroom flat, exceptdmat 10.00am and 4.00pm (that is,
confinement for 18 hours per day). By a majorityttoee to two the House of Lords
upheld the decision of the judge (Sullivan J) that order amounted to a deprivation
of the liberty of the controlled persons within ke 5.

The speeches in the House can be divided into tinmaes:

) Lord Bingham and Baroness Hale, following what tlhwgerstood to be the
approach of the European Court of Human Rightslirdst to lay down any
precise guidelines. Lord Bingham said:

“The Strasbourg court has realistically recogniget "The
difference between deprivation of and restrictiopom
liberty is nonetheless merely one of degree omsitg, and
not one of nature or substanc&ugzardi, para 93). There is
no bright line separating the two. The court ackieolyes
(ibid) the difficulty attending the process of classifion in
borderline cases, suggesting that in such casegettision is
one of pure opinion or what may, rather more aptlg,
called judgment.” (para 17)

Consistently with this guidance, they upheld thdggis view that, taking
account of all the circumstances, the Article 5elinad been crossed. As
Baroness Hale said:

“It is necessary to focus on the actual lives thpseple were
required by law to lead, how far they were confinecone place,
how much they were cut off from society, how clgstieir lives
were controlled. The judge was entitled to coneluthat the
concrete situation in which they found themselvielsdgprive them
of their liberty within the meaning of Article 5 ..(para 63)

i) Lord Brown agreed that the Article 5 line had bewnssed, but (in the
passages quoted by Maurice Kay LJ) offered moreifspeguidance. He
agreed that “the overall factual matrix” (Lord Gaedl’'s expression) was
important, and that the decision in any case wasfonthe judge, appealable
only for error of law. However, he considered thaljle an 18 hour curfew
was “simply too long” to be consistent with theergion of physical liberty, a
12 or 14 hour curfew would be so consistent; arad tthe acceptable limit”
was 16 hours. He remained “unrepentant” in maimgithat position having
seen the other speeches (para 108).



50.

51.

52.

i) Lords Hoffmann and Carswell (the minority ) regarded the 18 hour
curfew as consistent with Article 5, and found fhedge’s decision to the
contrary erroneous in law.

The critical distinction between the majority athe tminority lay in the identification
of the correct legal test, based on the Strasbpurgprudence. Notwithstanding the
statement inGuzzardi (quoted by Lord Bingham) about the difference bedng of
“degree or intensity” rather than “nature or subs&d, the minority were able to find
in the cases support for what was in effect a diffee inkind: that is, between
confinement, even for periods as long as 18 hoamd, detention “comparable to
imprisonment”.

Thus, Lord Hoffmann defined the test as being wérethe claimants’ situation was
“comparable with being in an open prison or a g@iscary unit”, or (adopting the

words of Sir Gerald Fitzmaurice's dissenting judgtmia Guzzardi) “confinement so

close as to amount to the same thing” (para 41)dtheluded:

“I find it impossible to say that a person in thesjion of LL is for

practical purposes in prison. To describe him ichsa way would
be an extravagant metaphor. A person who livesisnotvn flat,

has a telephone and whatever other conveniencesirhafford,

buys, prepares and cooks his own food, and is dreeany day
between 10 am and 4 pm to go at his own choice dltk the

streets, visit the shops, places of entertainnsgatrts facilities and
parks of a London borough, use public transporhghei with the
people and attend his place of worship, is notrisop or anything
that can be called an approximation to prison. Tnigefreedom of
movement, communication and association is greagbtricted
compared with an ordinary person. But that is hetdomparison
which the law requires to be made. The questioatiser whether
he can be compared with someone in prison and iopmion he
cannot.” (para 45)

He criticised the statement of Lord Phillips LCJ {fne Court of Appeal) that the judge
had to make -

“a value judgment as to whether, having regardthe type,
duration, effects and manner of implementation'tted control
orders they effected a deprivation of liberty.”

Lord Hoffmann observed:

“But that formulation offers no guidance as to whatuld count
as a deprivation of liberty. It simply says tha¢ fndge must take
everything into account and decide the questiothouit saying
what the question is.” (para 46)

In MB and AF the principal issue discussed in the speeches owedtethe
requirements of a fair procedure under Article GafTissue does not arise in the
present case. However, AF there was also an issue relating to the judgedirion
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54.

55.

that the confinement amounted to deprivation oéri within Article 5. The House
held unanimously that he had been wrong so to hold.

The headnote thB notes this part of the holding a¥)“applied” By implication one
would expect that to be a reference to the priesipllerived from themajority
speeches ilJ. However, on analysis the position is not so clddre issue was
treated relatively briefly in each of the speeche$ollows:

) Lord Bingham (para 11) said that the judge haddeire paying “close
attention” to the judgment of Beatson BEywhich had since been reversed by
the Court of Appeal (rightly, as the House was aboudnold). With the benefit
of the Court of Appeal judgment, he would “in atbpability” have held that
there was no deprivation of liberty. On that baka,d Bingham was “willing
to accept the view which | understand to be takgmmly noble and learned
friends” that article 5 was not breached.

i) Lord Hoffmann (para 47) agreed that the SecretaState’s appeal should be
allowed on this point, saying simply:

“For the reasons | gave ], | do not think that these
restrictions come anywhere near amounting to aikgprn
of liberty in the sense contemplated by the Corigatit

1)) Baroness Haldpara 56) agreed with Lord Bingham on this issuayirg
nothing to add.

Iv) Lord Carswell(para 78) referred to his own opinion d3, again without
reference to the fact that he had been in the nityndre agreed that the judge
had been wrong to hold that there had been a dejmivof liberty “for the
reasons which | set out in that opinion”.

V) Lord Brown (para 89) noted that the order subjectéd to 14 hours
confinement and commented:

“For the reasons given in my judgmentJifis case | do not
regard that as involving a sufficient degree of sbtal
confinement to constitute a deprivation of libeasyopposed
to a restriction of AF's freedom of movement.”

Although it is not easy to find a common majoritydad, one can detect a shift of
emphasis. In spite of their unwillingnessdihto subscribe to Lord Brown’s specific

guidelines, the speeches of Lord Bingham and Bahkale inVIB seem to represent

a nod in his direction, and indeed that of the migoNotwithstanding their emphasis
in JJ on the absence of “bright lines”, they were willitaggo along with the view that

14 hours confinement would not ordinarily be suéfit to trigger Article 5, and that

the judge was wrong in law so to treat it.

The reasoning in the third of the trilodyecretary of Sate to the Home Department v

E, is consistent with that interpretation. As Mauri€ay LJ has noted, the control
order involved a 12 hour curfew and other restiti Beatson J had held that taken
as a whole those restrictions amounted to a deivaf liberty under Article 5, but
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57.

58.

his decision was reversed by the Court of AppealdLBingham (with whom the
others agreed, for similar reasons to those giveMB) referred to the overnight
curfew of 12 hours as a period “accepted by thasBourg authorities”, and agreed
with the Court of Appeal’s view that the judge haded in -

“failing to focus on the extent to which E wasuaily confined as
compared with the very much more stringent resbicin JJ”.

The matters relied on by the judge were not irrate\but -

. they could not of themselves effect a deprimatof liberty if the
core element of confinement, to which other restms (important as
they may be in some cases) are ancillary, is irgefftly stringent.”
(para 11)

Taking the three cases together, a picture eme@efew periods of up to 12 or even
14 hours are (at least normally) too short to eagadicle 5, regardless of the effect
of the other restrictions; decisions that they doliable to be overturned as erroneous
in law. In other words, the three cases can be asesupporting lower and upper
thresholds of 14 and 18 hours respectively, witirey area between, within which
the judge must make a “value judgment” as descrdyeldord Bingham and Baroness
Hale inJJ. Although Lord Brown’s 16-hour test was not in teragopted by any of
his colleagues, it gains some inferential suppamnfits position as the mid-point of
the “grey area”.

If this is the right interpretation, then in my wieghere was no error of law in the
judge’s approach. This was not a case Ikein which the “core element of
confinement” was insufficient in principle to engaagrticle 5. It was within the grey
area, in which the value judgment was one for tlogg¢ alone. The critical passage of
the judgment is at paragraph 97:

“It is the combination of the equivalent of houseeat up to the

maximum period identified by Lord Brown [viz 16 hsl} and the

equivalent of internal exile which makes AP so albgiisolated during

the relatively few hours in the day when he is motler house arrest,
coupled with his inability to make even social agements because
pre-arranged meetings (otherwise than with his eradind his brother)

are prohibited, which lead me to conclude thatdablkgations imposed

on him fall on the side of the line which involvidee deprivation of

liberty rather than the restriction of movement ...

One may criticise the judge’'s emphasis on Lord Brewl6-hour test, as not
supported by the other speecheslinHowever, as | have explained, it gains more
support from a consideration of those speechdsamrcontext of the other cases in the
trilogy. Any error in this respect was not in myewi sufficient to undermine the
reasoning overall. The other factors referred tah®yjudge, including the practical
isolation even from his family, were relevant tovalue judgment of “the concrete
situation in which he found himself’, as descridlBdBaroness Hale in the passage
already quoted. Indeed it is exactly the kind thellof factor which she identified in
E (para 25)as likely to make the confinement “more severed, dbsence of which in
that case was relevant to her conclusion that l&rBovas not engaged.
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Like Maurice Kay and Wall LJJ, | was at first trdeith by the weight given to “Article
8 factors”, particularly in the light of the appatenconsistency with the conclusion
arrived at earlier in the judgment in respect dfidle 8 itself. However, in the light of
the majority speeches i it cannot be said that such factors are irrelevarthe
judgment under Article 5. Within the grey area, findge was entitled in law to take
them into account.

Finally, like Wall LJ, | would emphasise the imparte, wherever possible, of
respecting the decisions of the judges of the Adstritive Court who have to deal
directly with cases in this difficult and sensitimeea of the law. There is a parallel
with the “hands-off” approach advocated by at lesshe members of the House of
Lords in respect of decisions of specialist tridenacluding the Special Immigration
Appeals Commission (sd@B (Algeria) v Secretary of Sate for the Home Department
[2009] UKHL 10, paras 118, 219). Although of coutise judges who deal with these
cases are not a “tribunal” in that sense, soméahtalso sit on SIAC. They have in
any event developed special expertise and experienct generally shared by
members of the appellate courts. They are also nhetter placed to develop
consistent practice for dealing with orders of tkisd, and to provide continuing
supervision of their making, variation, and implenation.

For these reasons, | would dismiss the Secretar$tafe’s appeal. | would also
dismiss AP’s cross-appeal for the reasons givelayrice Kay LJ at paragraph 34.



