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Introduction

1. These applications for judicial review raise twemtral issues.
The first issue is whether the Government of Hologdg acting through
the Director of Immigration, has an obligation undestomary
international law not to expel a refugee to thefikers of any territory
where he would face persecution on account ofdus,rreligion,
nationality, membership of a particular social grau political opinion.
The second issue is whether — if such an obligatasts — the
Government of Hong Kong is obliged, as an integlament of that

obligation, to determine the true status of alligefe claimants.

2. Each of the six applicants asserts that he tvag ¢o Hong
Kong because he has a well-founded fear of pensecut his country of
nationality or former habitual residence, that petgion being based on
his ethnic origin, membership of a particular sbgraup or political
affiliation. Each applicant asserts that, if reed, there is a real risk he
will again be subject to persecution. In shorcheapplicant has sought
protection in Hong Kong on the basis that he ietugee’ as that word is
understood in the 1951 United Nations Conventiolatte) To The Status
of Refugees and its 1967 Protocol (‘the Refugeev€oition’).

3. The applicants are representative of an inangasimber of
persons who come to Hong Kong seeking to be resedras refugees.

At this time, | am told that there are close to0P,8uch claimants. This
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may not constitute a mass influx but for Hong Kang nevertheless a

significant number.

4. Hong Kong has never had the Refugee Conventitameed
toit. In consequence, there is no domestic latiesi requiring the
screening of persons who claim to be refugeesh®gtanting of asylum
to those whose claims are accepted. As to whydlss, in a paper
presented to the Legislative Council Panels on i8gand Welfare
Services in July 2006, the Government gave thevatlg explanation :

“Hong Kong is small in size and has a dense pojauat Our

unique situation, set against the backdrop of elative

economic prosperity in the region and our liberaavegime,

makes us vulnerable to possible abuses if the ffeefu

Convention] were to be extended to Hong Kong. s thave

a firm policy of not granting asylum and do not bany

obligation to admit individuals seeking refugedistaunder the
[Refugee Convention.]”

5. Refugee claimants, however, are not simply éepdb their

country of nationality or the country from whereyhhave come and left

to the hazards of fate. Aad hocarrangement has been reached with the

Hong Kong Sub-Office of the United Nations High Guissioner For
Refugees (‘the UNHCR’) in terms of which officersin the UNHCR
accept applications from persons in the positiothefsix applicants and
then, independently of the Hong Kong Governmenerdene whether

refugee status should be acknowledged.

6. In ordinary usage, the term ‘refugee’ is, ofrsay broad in
scope. It applies to any person who flees hisgptd@bode in order to
escape conditions that he believes to be intolerabl'oday,

‘humanitarian refugees’, as they are called; thagpersons fleeing civil
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wars, natural disasters or the generalised ana@lojten present in failed

states, make up the greatest number of the waedflgees.

7. Under the Refugee Convention, however, the texfugee’
Is specifically defined and to that extent has bee@ term of art.  Art.33
defines a refugee as a person who —

“... owing to well-founded fear of being persecutedréasons

of race, religion, nationality, membership of atfgalar social

group or political opinion, is outside the countfyhis

nationality and is unable or, owing to such feaymwilling to

avail himself of the protection of that country;wino, not

having a nationality and being outside the couafrlyis former

habitual residence [as a result of such eventsihable or,
owing to such fear, is unwilling to return to it.”

8. Pursuant to thad hocarrangement which | have described,
each of the applicants has made a claim to be nesd) as a refugee with
the UNHCR. Their claims have been investigatedhe OUNHCR,
however, has declined to accord refugee statusytothem. Each of
the applicants has appealed by way of an interhllCR appeal
procedure but those appeals too have been dismissed

9. In the light of these determinations by the UNRJGhe
Director of Immigration (‘the Director’) has soudithave each of the
applicants removed from Hong Kong, if necessarkhadheir country of
nationality or former habitual residence. In ttegard, as a statement of
general policy, in the paper presented to the latine Council Panels on
Security and Social Services in July 2006, theofelhg was said :

“The Immigration Department will continue to maimalose

liaison with the UNHCR Hong Kong Sub-office to ersu
persons whose claims for refugee status have basad] and
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who have no permission to remain here, leave Homgghn
accordance with our law.”

10. Although none of the applicants has been aecbrefugee
status by the UNHCR, if a pers@recognised as a refugee, it means it is
accepted that, if repatriated, that person wilbpen to a real risk of
persecution.  In such circumstances, it is theifiable practice of the
Director not to repatriate that person but to affoim temporary refuge

until the UNHCR —notthe Hong Kong Government — is able to settle that
person elsewhere in the world. | have describedatfactice of the
Director as ‘inevitable’ because, during the cowfthe hearing, it was
never suggested that the Director had in fact netia recognised refugee

to a country where there was a real risk he woalgdrsecuted.

11. This practice on the part of the Director misravhat has been
codified in the Refugee Convention. Art.33(1) k¢ IConvention
contains a prohibition againsfoulmentthat is, a prohibition against
expelling or returning a refugee to the frontieir$eoritories where his life
or freedom would be threatened. The article reads

“No contracting State shall expel or return (‘rd&) a refugee

in any manner whatsoever to the frontiers of terigs where his

life or freedom would be threatened on account®fice,

religion, nationality, membership of a particulacsl group or
political opinion.”

12. It is to be noted that art.33(1) forbids exjmurisor return, it
does not talk of the original act of permitting assion. As Kay
Hailbronner expresses it in his artiddgn-Refoulment and

‘Humanitarian’ Refugees : Customary Internationawvi or Wishful
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Thinking?(1986) 26 : 4, Virginia Journal of InternationaM,ag857,
at 861 :
“The plain language of the 1951 Refugee Convention
demonstrates a reluctance of states to enteranteaching
obligations to grant admission to, as opposed tereturn of,
refugees. Furthermore, those commenting on thé R&Sugee
Convention and the 1967 Refugee Protocol expresbeahef
that states were unprepared to include in the Guireany
article on admission, as opposed to non-returrefoigees.
The coverage afon-refoulementbased on these standards, is

limited to those who have already entered statédgy, either
lawfully or unlawfully.

13. On behalf of the six applicants, it is contehteat this
inevitable practice on the part of the Director stitntesde facto
recognition of the principle afon-refoulmenas it has matured into a rule

of customary international law.

14. The Director, however, does not acknowledgefanyal

legal obligation under any rule of internationat’/la On his behalf, it is
said that his practice is no more than the exexfiskee discretion given to
him to manage Hong Kong’s scheme of immigratiosgl@eme governed
by the provisions of the Immigration Ordinance, @4p. In the exercise
of that discretion, it is said, each case beingsittared in good faith on its
merits, if there are exceptional humanitarian onpassionate grounds, the

Director may allow a person to stay in Hong Kong.

15. On behalf of the applicants, however, it isighat, when
acting in respect of refugee claimants, the Dineistmot free of all legal
obligations under international law. It is acceltieat the Director is not
subject to any specific provisions of internatiotrahty law. Itis

contended, however, that he must act in accordarthenorms of
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customary international law as they apply to reésg@hich have been
incorporated into the common law and therefore theolaw of Hong
Kong. Indeed, in respect of refugees, it is shad the principle of
non-refoulmenhas matured into a peremptory norm of customary
international law — one that is absolute, perngtif no refusal — a norm
which is binding on all jurisdictions in the intatronal community,
whether or not they are party to the Refugee Camwgrand therefore
binding on Hong Kong.

16. On behalf of the applicants, it is further dhigt one of the
consequences of the Director being bound by thenpetory norm of
customary international law to observen-refoulments an obligation
imposed on him to first determine who is and whoasa refugee. Itis
contended that this is not an obligation which lbarsurrendered to the
UNHCR. While the Director may receive assistanbemvthat is needed,
it is for him, and nobody else, to determine whoriss not a refugee so

that he will know who must be protected froefioulment

17. Each of the applicants complains that the sangegorocess
conducted by the UNHCR is inadequate. They asisatrthere are often
difficulties with interpretation, that the intervis are not ample enough,
that claimants are not entitled to be legally repreed and that the
decisions, when made, lack sufficient reasoningerh&os the most
serious complaint is that UNHCR determinationsiamaune from judicial

scrutiny.

18. The UNHCR, while it accepts that its resouiaesoften

stretched has — understandably — declined to aritea debate as to the
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merits and shortcomings of its systems. In a piesase dated 11 July
2006, issued in respect of a matter unrelateddsetipresent applications,
the UNHCR said that itBrocedural Standardfr Refugee Status
Determinationare —

“guidelines issued by UNHCR Headquarters in Gerieréeld

offices. They function as a best practice tool hade been

adopted accordingly to accommodate the resouraksaracity

of the field offices. This is done in adherencéhi® principles
of refugee protection.”

19. The Director denies that he is aware that tRelOR
procedural standards are lacking in the mannegedle In an affirmation
dated 31 August 2007, Mr Choi Suet Yung, the AasisEecretary for
Security of the Security Bureau, has made thevoflg assertions :
“... The Government does not accept that the refugesssiment
process of [the UNHCR] Hong Kong Sub-office is unfa
unreasonable or opaque as alleged ... The UNHCRis th
international organization mandated to protectgeés. It
possess the relevant experience, knowledge andarieta
support refugee status determination work. It Wowdt be
necessary or justified for the HKSARG to duplictite efforts of

UNHCR in refugee status determination; such dut@fforts
would unlikely achieve a more accurate or fair hesu

20. However, it is asserted on behalf of the applis that —
whether the Director acts de factorecognition of the customary
international law norm prohibitingefoulmentof refugees or acts solely on
humanitarian grounds — his delegation of respohtgitto the UNHCR is

unlawful :

(i)  If the Director’s policy, as it is described, isstged to
ensure that refugees are nefbuled it is unlawful —
including being unlawful in the sense of belWwgdnesbury
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unreasonable — because the decision-making precees
under the control of the Hong Kong Governmens ihstead
under the control of an independent body, its deessbeing
(essentially) unreasoned and being immune froncjaldi
scrutiny. The Director, therefore, cannot knovany
particular case whether he is or is refoulinga refugee
because he does not know the basis of the UNHCRIidec
although he must be aware of shortcomings in its
decision-making process and therefore the reallpbgsthat
it is an unfair process.

(i) If, however, the Director’s policy is intended toadle him to
identify in any particular case exceptional humemstn
grounds which will influence the exercise of hisatetion,
the same objections apply. How can the Directofully
exercise his discretion when in any particular desedoes not
know the basis of the UNHCR decision although hstrbe
aware of shortcomings in the decision-making preees

21. It is further asserted that, under the Baswe had common
law, the failure of the Director to ensure that i@ng Kong Government
itself conducts the screening of refugee claimamtsmlawful because the
Director may not surrender his discretionary poweran independent
body such as the UNHCR which is immune from judis@utiny and in
that process allow Hong Kong, as a sovereign eratipe bound by the

decisions of that body.

22. The six applications, therefore, have one eéptirpose;
namely, to obtain declarations to the effect thatkiong Kong

Government, represented by the Director, is obligader both customary
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international law and common law to screen refudaenants and that

this obligation is not one which can be surrende¢oatie UNHCR.

The declaratory relief sought

23. Although there are slight differences in expi@s, | think it
may fairly be said that the declaratory relief daugy the six applicants is

to the following effect.

24. The first declaration sought is one that defiaérefugee’
under customary international law and states tmemuim protection that

must be afforded to such a person; namaby-refoulment

“It is declared that a person who is in Hong Kong avho has,
or had, a well-founded fear of persecution in &@lautside the
People’s Republic of China by reason of race, iahg
nationality, membership of a particular social grau political
opinion and is unable or, because of such feanvdlling to
avail himself of the protection of the country & hationality, or,
if he has no nationality, to return to the courdfis former
habitual residence, is a refugee and may not bellexior
returned (refouled) in any manner whatsoever tdringiers of
territories where his life or freedom would be #itexned on
account of his race, religion, nationality or memshép of a
particular social group or political opinion, prded there are no
reasonable grounds for believing him to be a dataydre
security of Hong Kong or, having been convicteé of
particularly serious crime, that he constitutebraat to the
community of Hong Kong.”

25. The second declaration sought is one thatsstiaéeexistence,

under customary international law of the principfenon-refoulment

“A declaration thanhon-refoulemenof persons claiming
protection from persecution in other countries giaciple of
customary international law that has attained thtus of

ius cogenga peremptory norm] and is a part of the comman la
in the HKSAR.”
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26. The third declaration sought goes to the dutidke
Director :
“A declaration that, in deciding whether to exeecismoval
powers under the Immigration Ordinance in respépeosons
who claim to be refugees and who are entitled mberefouled
the Director of Immigration must, in accordancehvitie highest
standards of fairness, carry out an independeminpqto their

status before making any decision to direct themaval to a
place where they fear persecution.”

27. The fourth declaration sought is an alternatvehe third

declaration. Itis to the following effect :
“A declaration that in deciding whether to exeraiemoval
powers under the Immigration Ordinance Cap.11®gpect of
persons who advance humanitarian grounds agamsiviad to
another place, the Director of Immigration mustaatordance
with the highest standards of fairness, carry aundependent
inquiry into the existence of humanitarian groubdfore

making any decision to direct their removal to acel where they
fear persecution.”

28. As | understand it, this alternate declaraisoto be
considered in the context of the challenge thagnatthe Director acts
only in the exercise of his discretion on humamatagrounds, it is
unlawful for him to surrender or delegate to theHUIR the essential
decision-making process which determines the maoineow he is to

exercise that discretion.

Determining only issues of Hong Kong domestic law.

29. At this stage, it is necessary to emphasideittthis court is
to grant declaratory relief, it will only do sotife Director is found to have

any obligation under Hong Kong domestic law. Fstaement of the
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principle, see, for exampldudicial Remedies in Public Lagy Clive
Lewis, Sweet & Maxwell, 8 Ed, para.7-040 :

“The courts will not ... grant relief in respect dflmations
arising under international treaties, since thesaat create
obligations enforceable in English law unless ipooated by
statute or unless it is necessary to interpretreredy in order to
adjudicate on a claim arising under domestic law. ...

30. While therefore much of this judgment is foalsa issues

arising in public international law, its determiiogits are restricted to those

legal obligations, if any, which | am satisfied beween received into our

domestic law.

The Convention Against Torture

31. While the Refugee Convention has not been detéto Hong
Kong, the Convention Against Torture And Other Crughuman Or
Degrading Treatment or Punishment (‘the Convenfigainst Torture’)
has been extended and therefore applies. The GooweAgainst

Torture also incorporates the rulermin-refoulment Art.(3) reads :

“No State Party shall expel, return (‘refouler’)extradite a
person to another State where there are substgriahds for
believing that he would be in danger of being sciigje to
torture.”

32. As to the meaning of ‘torture’, art.1(1) defineas —

“... any act by which severe pain or suffering, whetigrsical
or mental, is intentionally inflicted on a persam $uch purposes
as obtaining from him or a third person informatmra
confession, punishing him for an act he or a tpedson has
committed or is suspected of having committednomidating

or coercing him or a third person, or for any reasased on

G
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discrimination of any kind, when such pain or suffg is
inflicted by or at the instigation of or with thertsent or
acquiescence of a public official or other persciing in an
official capacity ...”

33. It will be seen that the concept of ‘perseaqutimder the
Refugee Convention — encompassing, as it doefsralk of hostile
ill-treatment and discrimination — is broader thla@ concept of ‘torture’
as it is defined in the Convention Against Tortur&Vithin the context of
the two Conventions, it may be said that all tartigsra form of persecution
but not all persecution constitutes torture. Adaagly, two different
determinations have to be made. As was said b thuet of Final
Appeal inSecretary for Security v. Prabaké004) 7 HKCFAR 187,
at 178 :

“... But more importantly, for the purposes of this egpit must

be noted that, having regard to their differentvsions, a

person who is outside the protection of the Refugeevention

may nevertheless be protected by the Conventiom&ga
Torture.”

34. If a person claims the protectionnain-refoulmentinder the
Convention Against Torture, as that Conventionlieen extended to
Hong Kong, the Government has adopted a policyobfieporting that
person to a country where his fear of being toduseconsidered to be
well-founded. That policy involves the Governmaself conducting a
screening exercise and doing so in accordancehigthstandards of
fairness. IrSecretary for Security v. Prabakat 204, the Court of Final
Appeal said that —
The determination of the potential deportee’sug claim
by the Secretary [of Security] in accordance whid policy is

plainly one of momentous importance to the indiaidu
concerned. To him, life and limb are in jeopardd &is



Hit

- 16 -

fundamental right not to be subjected to torture is
involved. Accordingly, high standards of fairnessst be
demanded in the making of such determination.

It is for the Secretary to make such a deternomati The
courts should not usurp that official’s respongipil But having
regard to the gravity of what is at stake, the towill on
judicial review subject the Secretary’s determimatio rigorous
examination and anxious scrutiny to ensure thatagaired high
standards of fairness have been met.”

35. As it is, recent experience has shown thaeatgnany
refugee claimants also make claims under the CdioveAgainst Torture.
Indeed, it appears that an almost invariable pradtas arisen of seeking
protection under the two Conventions in sequen&y. this | mean that
the great majority of claimants first make a clamthe UNHCR to be
recognised as a refugee and thereafter, if thiat then proceed to make a
claim direct to the Hong Kong Government under@loavention Against

Torture. In short, an invariable two-stage prodessarisen.

36. A consequence is that genuine claimants inblgrface the
spectre of two separate and uncertain investigatioszving to recount the
same history of misfortune under the scrutiny af thfferent investigative
bodies. To the trauma of an uncertain future deddhe wear-and-tear
of delay, a delay (at this time) that often amouatseveral years. False
claimants, however, are able to abuse the systgrgieng the delay
occasioned by two essentially independent invesbige.  If they are able
to obtain their freedom by way of release on re@grce, they can then
turn their hand to whatever holds out a profit dodso for an extended

period of time.
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37. But that being said, as | have said earlienust be
recognised that the matters to be determined laian dor refugee status
are different from those to be determined in anclatade under the
Convention Against Torture. One claim may fail lgtthe other

succeeds.

38. The six applicants, who assert that the Direetiod not the
UNHCR, is obliged to determine whether a persdn e recognised as a
refugee, assert also that, as the fundamental hugtas of a refugee
claimant are at stake, the Director must adheteegsame ‘high standards
of fairness’ in making this determination as hedimemaking a
determination under the Convention Against Torturka short, it is
submitted that the requirements laid dowPmbakarmust also apply in

the screening all refugee claimants by the Honggk@overnment.

The applicants

39. For present purposes, it is not necessaryttmeun detail the
history of each applicant’s claim. But some bhatkground should be
given, if only to have a broader understandindhef\tery real
complexities — geographical, social, political attholour claims to be
recognised as a refugee and the difficulties trepeesented in their

determination.

40. The i applicant, C, was born in the Democratic Reputlic

the Congo, known as Zaire. He is now in mid-30$ iaran ethnic Tutsi.
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According to the applicant, he was trained in Zasean army intelligence
officer. He admits that the unit to which he wasted — known as
DEMIAP — was engaged in human rights abuses. g sawever, that
he had no way of leaving the unit without endangehis own life or that
of his family. He therefore remained in the umitibabout 1998 when he
was himself arrested and detained. During hisntiete, he says, he was

tortured.

41. When he was released, the applicant says ¢hikeedhto
Rwanda where he applied for refugee status. Honvexreen he was
approached by members of the Rwandan militaryligezice to work for
them, he fled to Uganda. While in Uganda, he vides ®@ obtain a visa
for Korea and in February 2004 flew there via H&mng. According to
the applicant, when he attempted to claim asylukarea, he was put on
a plane and returned to Hong Kong. He arrived helate

February 2004.

42. The applicant’s claim for refugee status wgected in

March 2004. His appeal was dismissed a few ddgs laThe claim was
rejected under the provisions of art.1(F)(a) of@mavention on the basis
that he was a person with respect to whom there senous reasons for

considering that, when he had been with DEMIAP ar&, he had

committed crimes against humanity.

43. On the day that his appeal was dismissed byMNHCR, the
applicant made a claim under the Convention Agdiosture. That

claim, | understand, has not yet been finally deieed.
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44, The 2* applicant was born in Guinea. It is possible,that
when he arrived in Hong Kong, he may have beenmtlgears of age
and therefore a ‘child’ in Terms of the 1989 Corti@mon the Rights of
the Child. The Convention — subject to reservaitmorespect of

immigration matters — is extended to Hong Kong.

45, According to the™ applicant, his family was involved in
opposition politics in Guinea. In the result, father and other members
of his family were killed by Government militia. h& applicant says that
he went into hiding until, with the help of a friirhe was able to fly out of
Guinea. He asserts that he had no idea of thendgsh of the flight.

46. He remembers only that he stopped at varicaseplbefore
arriving in Hong Kong. He flew into Hong Kong iate December 2005
and was treated initially as a ‘stranded passengéxeing recorded that
his possessions had been lost or stelenouteto Hong Kong. While
attempts were made for him to fly out of Hong Kohg,remained ‘air

side’ at the airport.

47. In February 2005, the applicant was formaltgiviewed.

The record of interview makes no suggestion thatidiened refugee
status. According to the record of interview, h&lghat his parents were
alive and living in Guinea and he had no siblingkle spoke of himself as
a student. However, the applicant says that, apbke little English, he
was unable to make himself fully understood. Hd ba had always
attempted to claim refugee status. The applicayg that he had not lost

his papers and possessions before coming to Hong.KoThey had been
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in a backpack which he had with him when he arriaethe airport but the

backpack itself was lost or stolen.

48. The UNHCR investigated the applicant’s claimrigfugee
status but it was rejected within a matter of a tham so. The applicant
appealed. In late 2006, his appeal was dismissAd.yet, the applicant

has made no claim under the Convention Againstufert
KMF

49, The % applicant was born in 1982 in the Republic of Gmng
known as Congo-Brazzaville. He is in his mid-208.ccording to the
applicant, he and his family were the victims dfret unrest. He spent
time in detention. His family was killed and hesafarced into hiding in
remote forest areas controlled by armed gangs. gang, known as the
Cobras, had some sort of official support. Thediappt was pursued by
this gang. He had to flee the country. He cantdding Kong in
November 2004, flying via Ethiopia and Thailand.

50. A few days after his arrival in Hong Kong, tigglicant went
to the offices of the UNHCR to claim refugee statublis claim was
rejected. The applicant appealed but, in July 2606 appeal was
dismissed by the UNHCR. As yet, the applicantri@anade a claim

under the Torture Convention.

VK

51. The 4 applicant, VK, was born in Sri Lanka in 1964 asd i
now in his 40s. Heis a Tamil. According to tipplcant, in the 1980s
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he was recruited to assist the Liberation Tiger§adim Eelam in their
armed struggle. For a time, he collected fundsurope. In 1990, he
was recognised by France as a refugee and grasyeoa  The
applicant says that in 1993 he returned to Sri bafie family reasons’
and settled in a part of Sri Lanka away from the zame. He married

and had children.

52. However, he says he was arrested on a numioecasions,
the last being in 2000 when he was tortured. Tdfese he says that he
fled Sri Lanka, arriving in Hong Kong in Decemb@0B. A few days
after his arrival, he sought to be recognised @gugee by the UNHCR.
While his claim was under investigation, he wa®ablbring his family to

Hong Kong.

53. In or about March 2003, the applicant was mied by the
UNHCR that his claim had been dismissed under (&) of the
Convention on the basis that there was a reasbeli®ve that he had
committed a serious ‘non-political’ crime. The apant appealed this

decision but the appeal too was dismissed.

54. In March 2003, the applicant made a claim utigeiT orture
Convention. | understand that the determinatiotnaf claim is still
pending.

BF

55. The # applicant was also born in the Republic of the g@on

He is in his mid 30s. According to the applicdmd,followed an elder
brother into opposition politics. Among other t# he distributed
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literature. Like his brother, however, the applicsays that he came
under threat and was forced to flee. He saysititatlly he sought

refuge in the neighbouring state of the Democmapublic of Congo
(Zaire) where he made an application to the UNHEBé recognised as a
refugee. However, according to the applicant tii€eared that he may

be tracked down and, in the result, flew to Hongnéglan November 2003.

56. A few days after his arrival, he approachedotifiees of the
UNHCR where he claimed refugee status. His claams imvestigated but
rejected in December 2004. His appeal was rejantdthrch of the

following year.

57. The applicant made a claim under the Tortunev€ntion but
this was rejected in October 2006. He then apdehls appeal being
treated as a petition to the Chief Executive uraaed8(13) of the Basic

Law. That appeal, | understand, awaits deternonati

YAM

58. The & applicant was born in Togo in 1979 and is nowin h
late 20s. He says that he was the member of agablparty, one of his
functions being to act as a security guard. Adogytb the applicant,
after elections in 2005 there was widespread veden Togo. The
applicant says that soldiers of the Governmentdadihtm. His wife was
badly assaulted. The applicant says that he deke neighbouring state
of Benin where he was sheltered as a refugee artewie made a claim
to the UNHCR. However, itis his case that thegek camp was

attacked by locals before his claim could be preegs Personal papers
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were lost. The applicant says that he returnesflipiio Togo to obtain an

identity document and then fled Africa.

59. Having flown via Paris, he arrived in Hong Kang

October 2006 and contacted the UNHCR. His claimdéugee status
was rejected by the UNHCR at the end of Octobe620Mis appeal was
rejected in December of that same year. The apglicas made a claim

under the Torture Convention which, | understamehits determination.

The position of the UNHCR in respect of the preaeptications for
judicial review

60. Although it chose not to be represented ah#aing, the
senior member of the Hong Kong Sub-Office of theHINR did send a
letter to the applicants’ solicitors on 23 NovemB@07. As to the
conduct of the Hong Kong Government in respectao§pns who claimed
refugee status, the UNHCR representative was ofidve that :

“... In the absence of necessary refugee-related d¢igisland

procedures, the HKSAR’s cooperation with UNHCR has

demonstrated the respect for the principleai-refoulement

and to the protection of refugees and asylum-seekdfiong

Kong. Among other aspects, this cooperation inedaie facto

respect for UNHCR'’s refugee status determinatiactgss and

the withholding of deportation of persons who ander active

consideration by UNHCR. Persons who wish to seglkuan
with UNHCR are permitted access to UNHCR.”

61. As to the degree of co-operation between thelOR and the
Hong Kong Government in the process of determingfiggee status, the
letter said :

“Under current cooperation arrangements for refigjatis
determination, UNHCR provides the HKSAR with thesioa
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biographical information of each asylum-seeker \&pproaches
UNHCR. UNHCR also regularly communicates the staind
outcome of refugee status determination casesetblKSAR.
Other information — including the reasons for UNH@&isions,
interview records, and other details — is not sthavith the
HKSAR.”

Customary international law : looking to the undeng principles.

62. In the sixteenth century, in lt®mMmentaries on the Laws of
England Blackstone described public international lawe-chlled it the
‘law of nations’ — as a “system of rules, deducimenatural reason, and
established by universal consent” which ensured tibservance of justice
and good faith” between states. Blackstone heldtths law of nations

was part of the law of the land; that is, parthed common law.

63. The authors ddppenheim’s International Lag®@" Edition)
describe custom as ‘the oldest and the originaicgoof international law’.

64. The statute of the International Court of hestthe
instrument which endows that court with jurisdiatiim decide
international law disputes, gives to the court @malt.38.1) the power to
apply “international custom, as evidence of a galnanactice accepted as

law”.

65. Academic writers are agreed that a rule ofazuaty
international law has three fundamental elemeni&tst, the rule should
be of a norm-creating character, capable therefbferming the basis of a
general rule of law. Second, there must be aesettihd consistent
practice by states; not by all states, but by stgémerally. Third, the
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practice must be followed because it is acceptdabang legally

obligatory.

66. In his speech iR. (European Roma Rights) v. Prague
Immigration Officef2005] 2 AC 1, at 35, Lord Bingham was of the view
that the elements of customary international lawehaeen accurately and
succinctly summarised liite American Law Institute, Restatement of the
Law, Foreign Relations Laws of the United Statels(1®86), 102(2) and

(3) in the following terms :

“(2) Customary international law results from a gext and
consistent practice of states followed by them febsense of
legal obligation.

(3) International agreements create law for theestparties
thereto and may lead to the creation of custonrggrmational
law when such agreements are intended for adhelgnsiates
generally and are in fact widely accepted.”

67. This summary, said Lord Bingham, was valuably

supplemented by the following comment :

“c. Opinio juris. For a practice of states to become a rule of
customary international law it must appear thatstia¢es follow
the practice from a sense of legal obligatiopiifio juris sive
necessitatgsa practice that is generally followed but which
states feel legally free to disregard does notrdmurte to
customary law. A practice initially followed byasés as a
matter of courtesy or habit may become law whetesta
generally come to believe that they are under al lelgligation

to comply with it. It is often difficult to detenme when that
transformation into law has taken place. Expheiidence of a
sense of legal obligation (e.g., by official stagt) is not
necessaryppinio juris may be inferred from acts or omissions.”

68. Accordingly, a settled and consistent pracie®ng states, if

it is to develop into a rule of customary internaal law, must be
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accompanied by conduct on the part of states udinad) those which are
specially affected — acknowledging that the prachias acquired the force

of law.

69. It is, however, open to individual states tontract out’ of the
process. In his texBrinciples of Public International La@6" Edition),
at p.11, lan Brownlie said :

“Evidence of objection must be clear and thereabably a

presumption of acceptance which is to be rebuttétihatever

the theoretical underpinnings of the principlas itvell

recognized by international tribunals, and in thecpce of
states.”

70. In its 1950 judgment ithe Asylum Case (Columbia/Peru)
1 CJ Reports (1950) 266, at 277, the InternatiQualrt of Justice
recognised that a rule of customary internatioaal leven if proved,
would not be binding on a state which had, by ewieeof its actions,
repudiated it :

“But even if it could be supposed that such a custaisted

between certain Latin-American States only, it daubt be

invoked against Peru which, far from having byaitistude

adhered to it, has, on the contrary, repudiatbg refraining

from ratifying the Montevideo Conventions of 1938la
1939 ...”

71. On behalf of the Director, it is argued thangdong has
never recognised any form of legal obligation tbexé to a norm of
international custom concerning ttefoulmentof refugees. In this
regard, it is said, Hong Kong is no different fromny other —indeed the
majority — of jurisdictions in Asia. This persistenon-recognition is

evidentinter alia from the fact that the Refugee Convention hasmneve
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been extended to Hong Kong, from other reservaiiowosir laws and from

numerous statements made by the Hong Kong Govetnmen

72. But that being said, the fact that the Refugeevention has
never been extended to Hong Kong, while a relefaator, is not decisive.
| say that because a rule of customary internatiamamaintains its
independent existence even though that rule hasipaor even exactly

been codified in a treaty.

73. A rule of customary international law may exsfore a
treaty has been created or may emerge from thestefatreaty. In
Nicaragua v. United States of Amerigase Concerning Military And
Paramilitary Activities In And Against NicaragubCJ Reports (1986) p.14,
para.175, the International Court of Justice regthe argument that it
should refrain from applying rules of customaryemmtational law because
they had been ‘subsumed’ or ‘supervened’ by thdéseternational treaty
law. It concluded :

“... even if a treaty norm and a customary norm reletathe

present dispute were to have exactly the same mipiiés would

not be a reason for the Court to take the viewtti@bperation

of the treaty process must necessarily deprivetiseomary
norm of its separate applicability.”

74. Of particular relevance to the reservation iggpio Hong
Kong in respect of the Refugee Convention, theratgonal Court of
Justice went on to say :
“Nor can [a] multilateral treaty reservation beeirgreted as
meaning that, once applicable to a given disptiteould

exclude the application of any rule of customatginational
law the content of which was the same as, or anaw{p, that
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of the treaty-law rule which had caused the resemao
become effective.”

75. In addition, what must be recognised is thate of
customary international law may acquire such aiapstatus that it
becomes what is called a peremptory norm, ondsleisolute and cannot
be denied. Of importance in the present caseeisltnost universally
recognised principle that, while a state has teedom to ‘contract out’ of
a rule of customary international law, no suchda exists in respect of
rules which have acquired the status of peremptorgns. Traditional

concepts of sovereign consent do not apply to pgt@mynorms.

76. On behalf of the six applicants, it is contehd@st, that there
Is a rule of customary international law prohilgtitherefoulmentof
refugees and, second, that the rule has now achiieestatus of a
peremptory norm. The prohibition, it is said, @na substantive norm

of jus cogens

77. The concept qlis cogensvas first formally embodied in the
text of the Vienna Convention on the Law of Trestert.53 of which
concerns treaties conflicting with a peremptorymaf general

international law :

“A treaty is void if, at the time of its conclusioih conflicts with
a peremptory norm of general international law. r the
purposes of the present Convention, a peremptarm 0d
general international law is a norm accepted andgrized by
the international community of States as a whola asrm from
which no derogation is permitted and which can loelifred
only by a subsequent norm of general internatiavalhaving
the same character.”
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78. Much of the impetus for the recognitionjus cogensrose
out of the state-sponsored atrocities of the Se¥dadd War. In plain
terms,jus cogenseeks to be a supreme law, one which, recognising
fundamental human rights, denies the unlimited @fithe state. Jus
cogengecognises that some deeds are so wrong, so abhdhat no

legitimate legal order could fail to proscribe them

Incorporation of customary international law intahg Kong’s domestic
law.

79. As | have said earlier, Blackstone, in@G@mmentaries on the
Laws of Englandrecognised over 200 years ago that customary
international law is part of the common law. Bothis a rule of
customary international law received into domelstie? Upon what

basis may judges in Hong Kong act upon it?

80. InTrendtex Trading Corporation v. Central Bank of &lig
[1977] 1 QB 529, at 553, Lord Denning MR came t® ¢bnclusion, now
accepted, that international law came into thedd®&ngland by way of
what is called the ‘doctrine of incorporation’, tlmctrine holding that the
rules of international law are incorporated intgksh law automatically
and are considered to be part of English law uritesg are in conflict with

an Act of Parliament.

81. An important consequence of the doctrine wasessed by

Lord Denning in the following terms :

“Seeing that the rules of international law havaraged — and do
change — and that the courts have given effed¢tea@hanges
without any Act of Parliament, it follows to my ntinnexorably
that the rules of international law, as existimgnirtime to time,
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do form part of our English law. It follows, toihnat a decision
of this court — as to what was the ruling of intgranal law 50
or 60 years ago — is not binding on this court yoda
International law knows no rule of stare decisiff.this court
today is satisfied that the rule of internatiorsal/lon a subject
has changed from what it was 50 or 60 years aganitgive
effect to that change — and apply the change irEogfish law —
without waiting for the House of Lords to do it.”

82. The doctrine of incorporation, however, dodshawledge
that a rule of customary international law cannspldce a domestic law.
If it is in conflict with domestic law then it withot be received into our

law.

83. The basic test appears to be one of consistahayrule of
customary international law is consistent with detieelaw, it will be
incorporated. If it is inconsistent, it will not.In this respect, the Privy
Council, in its judgment iChung Chi Cheung v. R1939] AC 160, at 168,
said :

“There is no external power that imposes its rulgsn our own

code of substantive law or procedure. The Couwkaawledge

the existence of a body of rules which nations picamongst

themselves. On any judicial issue they seek tertaia what

the relevant rule is, and, having found it, thell tseat it as

incorporated into the domestic lasg far as it is not inconsistent

with rules enacted by statutes or finally declabgdtheir
tribunals” [my emphasis]

84. However, when fundamental human rights aresuoe, the
test, it appears, is more stringent. Rnv. Secretary of State for the Home
Department, ex parte PhansopK&a®76] 1 QB 606, at 626, the test was
considered in the following terms :

“It may, of course, happen under our law that thsidrights to
justice undeferred and to respect for family andate life have
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to yield to the express requirements of a statuBut in my
judgment it is the duty of the courts, so longhes/tdo not defy
or disregard clear unequivocal provision, to canmsstatutes in a
manner which promotes, not endangers, those rigltsoblems
of ambiguity or omission, if they arise under taeduage of an
Act, should be resolved so as to give effect t@tdhe very least
SO as not to derogate from the rights ...”

Previous Hong Kong jurisprudence

85. This is not the first time that it has beeruadybefore our
courts that the customary international law priteipf non-refoulmenhas
been incorporated into Hong Kong’s domestic lawhe Tssue arose some
18 years ago when it was considered by our Coulppkal inMadam

Lee Bun and Another v. Director of Immigratid®90] 2 HKLR 466.

86. The appellants had come into Hong Kong illggatm the
Mainland. When arrested, they claimed that thed/fledd the Mainland
for fear of political persecution and, if returnegere at risk of such
persecution. In short, they claimed to be refugedlse manner defined
in the Refugee Convention. The Director, howeigsyed orders for
their removal. The validity of those orders wasugtessfully
challenged at first instance by way of an applaafor judicial review.
On appeal, it was submitted that the Director, eetmming to his
decision to issue the removal orders, had beendtmgive the appellants
an opportunity to be heard and to rebut asseradusrse to them. The
right to be heard, it was submitted, was giverntdppellants by either
the Refugee Convention or customary internaticeal | The submission

was rejected.
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87. In respect of the Refugee Convention itself X&irek

Cons VP, giving the judgment of the Court, said :

“ In our view the Convention does not assist theeflpnt. It
is common ground that although the United Kingdams tatified
the Convention and that it has been extended tg/nfamot
most, of Her Majesty’s other dominions, it has beén extended
to Hong Kong. ‘Treaties and declarations do nabbee part
of our law until they are made law by Parliamepér Lord
Denning, M.RR. v. Chief Immigration Officer, ex parte Bibi
[1976] 1 WLR 979 at 984H. R. v. Secretary of State, ex parte
Kirkwood[1984] 2 All ER 390 is further authority that the
Secretary of State, when exercising statutory pswesmot
obliged to have regard to a convention which hasroome
part of domestic law; fortiori then, with regard to Hong Kong,
where the Crown is not even party to the Converition

88. In respect of customary international law, aaderstand it,
the court proceeded, on the basis that, assumatdthtere was a rule of
international customary law prohibiting thefoulmentof refugees, as
certain authors proposed, that rule had not bemrporated into Hong

Kong’'s domestic law :

“  The argument for customary international law @eds on
the assumption that such law is part and parcle@€ommon
law: seeTrendtex Trading Corporation v. Central Bank of
Nigeria[1977] 1 QB 529. Our attention is then drawnhe t
learned writings of Professors Plender and Goodsilhin
respectivelyinternational Migration Law(revised 2° ed.) and
The Refugee in International Lawhere it is suggested, for the
reasons the authors there set out, that the plncfp
non-refoulement, - that is not to return a persothé country
whence he came if his life or freedom would thezdhyeatened
on account of race, religion, nationality, membgrsii a
particular social group or political opinion — Haecome
nowadays part of international customary law. Betobserve
that Professor Plender notes, at p. 433, thatrimessiates,
including the United Kingdom, it is not open tataghnt in
domestic courts to rely upon the principle in theef of
inconsistent domestic legislation. This is congdrby
Professor Brownlie, in hiBrinciples of Public International Law
3ed. at p.45.”
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As to whether the rule agaimefoulment assuming it to be

such, had been received into Hong Kong law, therGdlAppeal took

account of three factors :

90.

()

(i)

(iii)

That the Refugee Convention itself, although radifby the
United Kingdom, had not been extended to Hong Kong.

That in 1981, the Legislature had enacted, as32aof the
Immigration Ordinance, specific provisions with aegj to
Vietnamese refugees — great numbers of whom hae tom
Hong Kong, presenting a humanitarian crisis — butd other
class of persons claiming refugee status.

That, while, the International Covenant on CivitdPolitical
Rights had been extended to Hong Kong — art.13githe
right to an alien lawfully within a territory to lexpelled from
it only in pursuance of a decision reached in at&oce with
law — the extension of the Covenant to Hong Kondj lheen
subject to the following rider :

“The Government of the United Kingdom reservesritlet not
apply Article 13 in Hong Kong in so far as it corda right of
review of a decision to deport an alien and a righie
represented for this purpose before the competghoaty.”

In light of these three factors, said the Ceurt

“... we can only conclude that the legislative autlyaritHong
Kong intends that, apart from Vietnamese refugidese
claiming political persecution shall not be accardaey special
rights and that the general discretion given toRirector shall
remain unfettered by rules. It is well establiskieat the
principles of natural justice may be used by cotatsupplement
legislation: see Lord Reid Miseman v. Bornemak®71 AC 297
at 308, but we do not think the principles can beduto
contradict the clear intention of the legislature.”
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91. In summary, it seems to me, that, while therColuAppeal
was prepared to acknowledge certain academic apthet the prohibition
againstrefoulmentof refugees had matured into a rule of customary
international law, theatio of its judgment was that no such rule had been
incorporated into Hong Kong law, the ‘legislativétlzority’ having
repudiated any such rule.

92. During the course of submissions, it appeavdzbtargued
that the judgment had proceeded on mistaken basesas thereforper
incuriam | do not accept that. | am satisfied that tidgment, in so
far as it spoke to the state of both internati@mal domestic law in 1990,

Is binding on me.

Is there a rule of customary international law pitmting refoulment of
refugees?

93. As | have said earlier, the Court of Appedlimdam Lee Bun
and Anothedid not engage itself in an enquiry into whethenat there
was a rule of customary international law prohiigtiefoulment It did
no more than acknowledge certain academic writiodbat effect as part

of the pathway to theatio of its judgment.

94. In this regard, it is to be remembered thailernthe
importance of academic opinions have long beenpaeden issues of
international law, common law courts have recoghibat such opinions
alone, while they may point to the true state efldw, cannot make the
law. As Cockburn CJ said R. v. Keyn(1876) 2 Ex D 63, 202 :

... even if entire unanimity had existed in respefcthe
important particulars to which | have referredplace of so
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much discrepancy of opinion, the question woullll rgtmain,
how far the law as stated by the publicist hadiveckthe assent
of the civilized nations of the world. For writesa
international law, however valuable their laboumsyrbe in
elucidating and ascertaining the principles andswaif law,
cannot make the law. To be binding, the law maseh
received the assent of the nations who are to badby it.

This assent may be express, as by treaty or theoad&dged
concurrence of governments, or may be implied festablished
usage ...”

95. In the circumstances, it seems to me thatwbadsues of
whether there is a rule of customary internatidenal againstefoulmentof
refugees and, if so, whether that rule has becopsremptory norm,

remain open.

96. In an article, entitled\on-Refoulment Revisgalublished in
2003 in the European Journal of Migration and L¥wl,5, page 23, Nils
Coleman, commences by writing :
“The issue of the international legal status ofghaciple of
non-refoulemenkas been debated since the 1960s. The

majority doctrinary opinion is that the principlasover time
acquired the status of customary international lavi.

97. As it is, the author concludes that while the@ple of

non-refoulmentmay have acquired the status of a rule of custpmar

international law in some regions of the worldhaligh not in Asia —
“... itis arguable that the nature of the principle of

non-refoulemends universal customary international has never
been definitely established. ...”

98. In short, it may be said that, certainly amangdemic writers,

there has not been — and is not now — a univeosalensus on the issue.
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99. Prof. Roda Mushkat, until recently at the H&mng

University, is recognised by Nils Coleman as a pragnt for the existence

of the principle ohon-refoulments a rule of customary international law :

one of the majority. In her workDhe Country, Two International Legal
Personalities: the Case of Hong Kor{glong Kong University Press),
Prof. Mushkat, concludes that the principlenoh-refoulmentontained in
the Refugee Convention has received such universagnition “in
international legal instruments, numerous declanatin different
international fora, successive resolutions of tike@General Assembly
resolutions and the Executive Committee of the URI&s well as in the
laws and practices of states” that it has matunemla “norm of customary
international law binding on all members of theemftational community”,

whether or not they are, or have been, partiesadrefugee Convention.

100. Following from this, on behalf of the applitant is
contended, to employ the words of th@n Remo Declaration on the
Principle of Non-Refoulmenthat the rule may now be regarded as ‘the

cornerstone of international refugee law’.

101. TheSan Remo Declaratiowvas made on the occasion of the
fiftieth anniversary of the Refugee Convention. aridse out of a ‘round
table’ meeting of members of the Internationalitogt of Humanitarian
Law, the UNHCR and a panel of experts on intermafitaw. In part, the
Declaration reads :
The principle ofnon-refoulementf refugees can be

regarded as embodied in customary internationablathe basis

of the general practice of States supported byoagbpinio

juris.  The telling point is that, in the last half-cernt no State

has expelled or returned a refugee to the frontieescountry
where his life or freedom would be in danger — ocoant of his
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race, religion, nationality, membership of a paitae social
group or political opinion — using the argumentt ttefoulement
is permissible under contemporary international laWhenever
refoulemenbccurred, it did so on the grounds that the person
concerned was not a refugee (as the term is psogefined) or
that a legitimate exception applied.”

102. During the course of the hearing, concerngwased by
Mr Anderson Chow SC, leading counsel for the Doedhat the principle
of non-refoulmenhad not yet become sufficiently precise to trandc
general aspiration or understanding and to begbdte law as it exists
(thelex latg) of all states. Th&an Remo Declaratiginowever, meets
that concern in the following terms :
That is not to say that every specific legal rcaition of the

principle ofnon-refoulementf refugees is generally agreed

upon today in the context of customary internatidema. The

nature of customary international law (as distingin treaty law)

is such that not every ‘i’ can be dotted and n@rgvt’ can be

crossed. But while there are doubts affecting édirtk issues,

the essence of the principle is beyond dispute.is @ésence is

encapsulated in the words of Article 33(1) of t®&1 Refugee

Convention, which can be regarded at present efeztion of
general international law.”

103. Of particular authority, in my view, is an pojn completed
in 2001 by Sir Elihu Lauterpacht QC and Daniel Bstlem QC (both
noted scholars in the field of international lawjiteed : The Scope and
Content of the Principle of Non-Refoulmenihe authors of the opinion
conclude thatrfion-refoulmenmust be regarded as a principle of
customary international law”. Reduced to its eBab) they say that the
content of the principle may be expressed as falow

“1. No person seeking asylum may be rejected, metliror

expelled in any manner whatever where this would el

him or her to remain in or to return to a territavigere he or
she may face a threat of persecution or to lifgspal
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integrity, or liberty. Save as provided in pargdra, this
principle allows of no limitation or exception.

2. Overriding reasons of national security or pubafety will
permit a State to derogate from the principle esged in
paragraph 1 in circumstances in which the threas amt
eguate to and would not be regarded as being anwaifh a
danger of torture or cruel, inhuman or degradiegtiment or
punishment and would not come within the scopetioéio
non-derogable customary principles of human righihe
application of these exceptions is conditional witts
compliance with due process of law and the requergrthat
all reasonable steps must first be taken to sebere
admission of the individual concerned to a safedthi
country.”

104. In the same year; that is, in 2001, a ‘rowafdet of some
35 international law experts, meeting at the Langeht Research Centre
for International Law at the University of Cambr&lgoncluded that
non-refoulments a principle of customary international law. Téerts

went on to express the broad concensus that —

“Refugee law is a dynamic body of law, informedtbg broad
object and purpose of the 1951 Refugee Conventidnta 1967
Protocol, as well as by developments in relatedsaoé
international law, such as human rights law aneéridtional
humanitarian law.”

105. In his speech iR. (European Roma Rights) v. Prague
Immigration Officer supra para.26, Lord Bingham came to a more

cautious conclusion when he observed that :

There would appear to be general acceptanceeof th
principle that a person who leaves the state ohai®nality and
applies to the authorities of another state fotuasywhether at
the frontier of the second state or from withirshipuld not be
rejected or returned to the first state withoutrappate inquiry
into the persecution of which he claims to haveei-founded
fear. ...”
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But, as | have indicated earlier, the premngibpinion is not

universally accepted. There exists a body of avadepinion to the

effect that — at this time — there is insufficientdence to justify the

assertion that the duty to avorfoulmentof refugees has evolved beyond

the scope of the Refugee Convention.

107.

Kay Hailbronner, in an article entitlbsbn-Refoulment and

‘Humanitarian’ Refugees : Customary Internationawvi or Wishful Legal

Thinking(1986) 26:4 Virginia Journal of International La/8 speaks of

the principle ohon-refoulmenas only “universal customary law in the

making”, having matured into customary law onlyhe regions of

Western Europe, the American Continent and Africaut-not in Asia :

108.

“Commentators have taken the view that the priecgdl
non-refoulemeninust be considered today as a rule of customary
international law. Whether this view finds suféiot support in

a virtually extensive and uniform state practicecaspanied by

the necessamgpinio jurisis doubtful. Although the

1951 Refugee Convention has been ratified by & lamgnber of
countries, almost all states of Eastern Europeg,/sid the Near
East have consistentigfusedto ratify refugee agreements
containingnon-refoulementlauses. The drafting history of the
United Nations Declaration on Territorial Asyluns, &ell as the
statements made during the 1977 Conference ortdreati

Asylum, show a reluctance to enter into legallyding

obligations to admit a large number of refugeeserethe basis
of a temporary stay. On the other hand, states haver

claimed a general right to return refugees to amttgwhere they
may face severe persecution on account of radgiom| or

political opinion. For this reason, the principlie
non-refoulementas been described as universal customary law
in the making, and regional customary law in Westeurope,

the American Continent, and Africa.”

Nils Coleman too gives weight to the same yieamely, that,

at best, the principle afon-refoulmenhas evolved into a rule of regional

customary international law. He takes issue wWithrule being inferred
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on the basis that it has been accepted by a magirépecially affected
states worldwide. That, he says, goes againgabrec of customary law
which arises out of “consensus in an internati@eahmunity where states
participate as equals in forming customary law”.e islalso concerned at
the “contradictory situation of declaring the piple of non-refoulement
universal customary international law while sevenain refugee areas

have a history of negative practice and still dbaahere to the principle”.

1009. In this regard it is to be noted that, asedtr&ary 2007, the
UNHCR reported that the following states in Asia m&@t acceded to the
Refugee Convention (19 in all, 20 if the TerritafyHong Kong is
included) :

“Bangladesh, Bhutan, Brunei Darussalam, India, hedia,
Democratic republic of Korea, Lao People’s Demacrat
Republic, Malaysia, Maldives, Mongolia, Myanmar,dsdé
Pakistan, Singapore, Sri Lanka, Taiwan, Thailarehekistan,
Vietnam ...”

110. In his textThe Rights of Refugees Under International Law
Cambridge University Press, 2005, James Hathaway364, while
acknowledging the many official pronouncementshef Yy NHCR and

other international bodies and gatherings of espestof the view that —

“... even theopinio juris component of the test for customary
status is not clearly satisfied, as most statéssiaf and the Near
East have routinely refused to be formally bounduoid
refoulement The Chief Justice of India, for example, has
affirmed that while courts in his country ‘havepgted in’ on
occasion to prevent refugee deportations, ‘mosinatiese are
ad hocorders. And aad hocorder certainly does not advance
the law. It does not form part of the law, anddttainly does
not make the area clear.

Most fundamentally; however, it is absolutely urable to
suggest that there is anything approaching neatetsal respect
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among states for the principle mbn-refoulement To the
contrary, as the recounting of state practice@b#yginning of
this chapter makes depressingly cleafioulementstill remains
part of the reality for significant numbers of rgées, in most
parts of the world. Indeed, the United Nations @ossion on
Human Rights has formally expressed its ‘distras#he
‘widespread violation of the principle abn-refoulemenand of
the rights of refugees’. The effort to disguisis flact by
reference to the institutional positions and pagiof UNHCR
mistakenly assumes that the work of internatiogahaies can
per segive rise to international law binding on states.”

Hathaway continues with a note of cautiorh®dffect that

“... areal risk that wishful legal thinking about $wpe of the
duty of non-refoulementay send the signal that customary law
as a whole is essentially rhetorical, with a resuldilution of
emphasis on the real value of those norms whidlyreave
been accepted as binding by a substantial majofityates.
There is no doubt that many refugees will beneditrf at least
one of the various treaty-based duties@h-refoulementt may
also be the case that the increasing propensgiatés to
embracenon-refoulementdf some kind in their domestic laws
may at some point give rise to at least a lowestrmon
denominator claim based on a new general principlaw.”

The author concludes with a direct statenmett+

“... itis simply disingenuous to assert that themgresently a
universal duty ohon-refoulementhat is substantively in line
with the provisions of Art. 33 and which is owedalbrefugees,
by all states.”

| have taken note of the dissenting voiceshavie reminded

myself of the dangers of legal wishful thinkingonsidering it right that it

should be so and therefore making it so. On baldmawever, it seems

to me that today it must be recognised that thecppie ofnon-refoulment

as it applies to refugees has grown beyond thareebf the Refugee
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Convention and has matured into a universal noroustomary

international law.

114. | recognise that a good many states haveagetlad to the
Refugee Convention itself and, by their actionsehaeen unambiguous in
their repudiation of the norm as it has evolvedustomary international
law. But that being said, the International Cadrustice, the primary
judicial body of the United Nations, has emphasibad universal
adherence is not required for a rule of customatgrnational law to come
into being. INNicaragua v. United States of Amerig@ase Concerning
Military And Paramilitary Activities In And Againsticaragug ICJ
Reports (1986) p.14, para.186, the Court puttihefollowing terms :

“The Court does not consider that, for a rule teb®blished as

customary, the corresponding practice must be solately

rigorous conformity with the rule. In order to deg the

existence of customary rules, the Court deemdficgnt that

the conduct of States should, in general, be ctamgigvith such

rules, and that instances of State conduct inctamgisvith a

given rule should generally have been treated esches of that
rule, not as indications of the recognition of avrrele”

115. In my judgment, doing the best | can in amavbere there
are strongly conflicting opinions, it seems to e balance, that today
states generally do adhere to the norm and dotsof eecognition that it
creates an obligation in law. Most states thasaeeially affected with

refugee-related problems recognise the bindingetfethe norm.

116. In coming to my finding, | have also takeroiatcount the
present recognition by states generally that fureddatl humanitarian
considerations have themselves evolved into a hitanem law, that law

linking and, to a greater or lesser degree, binthegconduct of states.
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Has the rule against refoulment acquired the status peremptory norm?

117. On behalf of the applicants, considerablanek is placed on
a pronouncement of the UNHCR Executive Committedema 1996 that
the “principle ofnon-refoulments not subject to derogation” : that it has
therefore acquired the status of a nornquefcogens The full text of the
Executive Committee conclusion is as follows :

“Distressed at the widespread violations of theg@pgle of

non-refoulemenand of the rights of refugees, in some cases

resulting in loss of refugee lives, and serioustyutbed at

reports indicating that large numbers of refugess a

asylum-seekers have beefiouledand expelled in highly

dangerous situations; recalls that the principle of
non-refoulemenis not subject to derogation.”

118. | note, however, that the conclusion was nigdie
Executive Committee (consisting then of only 51 rhers) against the

backdrop of “widespread violations of the principfenon-refoulmerit

1109. In an article published in 2001 in the Intéoreal Journal of
Refugee Law, Vol.13, number 4, entitl€éde Jus Cogens Nature of
Non-Refoulmentlean Allain writes that the rule agairsftoulmenthas

acquired the status of a peremptory norm.

120. He commences, however, from a basis far nentaio than
that of many other academic writers. It is clé@r says, that the norm
prohibitingrefoulments part of customary international law, the only

uncertainty being whether the norm has achievedttites ofus cogens

121. In approaching the question, the author spebite need to

consider the current practice of states but, omemaying, his underlying
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rationale appears to be why it is so important thetprinciple of
non-refoulmenshould have its enhanced status; the desiredesiudt r

therefore colouring present reality.

122. In this regard, it is to be noted that Nild&Daan, in his article,

Non-Refoulment Revisgoage 46, said the following :

Occasional claims have been made that the pilmaip
non-refoulemenhas even attained the statususf cogengsee
for example, Allain, J., ‘Th@us cogensature of
non-refoulemer) which seem to be based on primarily
teleological argumentation. Although it would undtedly be
of beneficial effect to the overall internationabgection of
refugees, the existence of a peremptory normoatrefoulement
cannot be considered realistic. ...”

123. What is telling, in my view, is that the omini—The Scope
and Content of the Principle of Non-Refoulmembmpleted in 2001 by

Sir Elihu Lauterpacht and Daniel Bethlehem makeassertion that the

rule againstefoulmenthas attained the status of a peremptory norm. , Nor

to my understanding, did the subsequent ‘rouncetaéeting of some

35 international law experts.

124. In his articleAdjudicating Jus Cogend994) 13 Wisconsin
International Law Journal, Christopher Ford, at pa8d the following of

the rule :

As the Vienna Convention illustrates, despiteuiteertain
doctrinal originsjus cogenss an important concept in
international law. Peremptory law embodies in nmode
international jurisprudence the idea that statesiacbsimply do
whateverthey wish. The content of peremptory law changes
over time, in step with the ‘conscience of therinétional
community.” But at any given moment, normgus cogens
are — in theory — the supreme commandments ohatienal
legal order.”

-
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125. If the doctrinal origins géis cogensre uncertain it appears

to me that its substantive content is equally dpetebate.

126. The prohibition against genocide — genocidedoa denial of
the right of existence of entire human groups —d&es accepted with

minimum controversy as a peremptory norm.

127. In England certainly, the prohibition agaisygstematic
torture has also been accepted as a peremptory n@ee, for example,
Jones v. The Ministry of the Interior, Al-MamlakiaA%abiya [2005] 2
WLR 808,per Mance LJ, para.31:

“... Itis common ground, as | have indicated, thatesystic

torture would, if established, constitute a higteinational crime
contrary tgus cogens—-or peremptory international law. ...”

128. The prohibition against slavery too appeatsaice been
recognised as a peremptory norm with little cordrey.

129. But, as Christopher Ford has expressed gy adndidates for
peremptory norm status have been propounded Istguand publicists
alike with “varying degrees of acceptance.” Praabsorms, he said,
have included “the prohibition of racial discrimiiwan, the illegality of
mass murder or imprisonment, freedom of the shagprohibition of
piracy, the protection of basic human rights, thehpbition upon
non-genocidal crimes against humanity” and ‘tloa-refoulemenof

refugees”.

130. In this last respect, the ‘Cartagena Declamatn Refugees’
adopted in 1984 by the Colloquium on the Intermeldrotection of
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Refugees in Central America, Mexico and Panamaadettithat the
principle ofnon-refoulmentvas a rule ojus cogens Paragraph 5 of the

Declaration reads :

“To reiterate the importance and meaning of theqypie of
non-refoulementincluding the prohibition of rejection at the
frontier) as a corner-stone of the internationakection of
refugees. This principle is imperative in regardefugees and
in the present state of international law shoul@dlenowledged
and observed as a rulejas cogens

131. However, as Goodwin-Gill and McAdam, the awthaf The
Refugee In International Lavdxford University Press,3Ed., page 38,
say of this declaration :

“  The refugee crisis in Central America during f880s led

in due course to one of the most encompassing apipes to the
refugee question. ... But [the Cartagena Declaragom¢rged
not from within a regional organization, but outasfad hoc
group of experts and representatives from goverisrign
Central America, meeting together in a colloquitmCblombia.
It is not a formally binding treaty, but represeeatglorsement by
the States concerned of appropriate and applictdieards of
protection and assistance. Moreover, it recomménaishe
definition of a refugee to be used in the regiaiude, in
addition to the elements of the 1951 ConventiontaedProtocol,
persons who have fled their country, because lives, safety or
freedom have been threatened by generalized vie|éaeign
aggression, internal conflicts, massive violatibmaman rights
or other circumstances seriously disturbing publtater. ...”

132. The Declaration, therefore, having arisenoduat particular
crisis in one part of the world, seeks to elevhagertile againstefoulment
not as it applies to refugees who fear perseciuitithrey arerefouledbut to
refugees of all kinds, to those | have describedhamanitarian refugees’.

That, in my view, is not simply the elevation ofexisting norm, it is the
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expansion of that norm into one that is new, a noffar greater scope

than the Refugee Convention itself.

133. In recognition of its humanitarian ideal, &yrbe said that the
principle ofnon-refoulmenshould today be incapable of derogation or
repudiation. But that, to my understanding, isthetbasis upon which a
norm ofjus cogenss formed. One must look to the practice of State

generally and why it is that they adhere to thetiza.

134. Torture has been recognised as being so it dinat
refoulments not subject to exception. Even a person whoavas
principal torturer himself, while he may be broughjustice by other
means, may not brefouledif it places him at risk of the very torture he
once practised. Refugee law, however, is subjeekteptions. Issues,

for example, going to the mass influx of refugeeseprofound problems.

135. While, on balance, | am drawn to the conclusiat the rule
againstefoulments a rule of customary international law, | thihgoes
too far to hold — at this time — that the rule haquired the status of a
peremptory norm. Put another way, the ideal doé¢sccord with
present reality and, if the ideal is to prevaimiy bring the norm itself

into disrepute.

136. The issue that next falls for consideratiowhther the rule
againstefoulment- being a norm of customary international law it a

peremptory norm — has been received into Hong Kodgmestic law.
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137. On behalf of the Director, it is argued thre tule, by

consistent conduct, has most clearly been reputliate

Has Hong Kong repudiated the rule against refoultfen

138. In its judgment iIMadam Lee Bun and Anothaiven in
1990, the Court of Appeal did not conclude that ¢i&iong domestic law
was merely inconsistent with the customary inteoma law rule against
refoulment The finding of the court was more specific. sdtd :

“... we can only conclude that the legislative autlyaritHong

Kong intends that, apart from Vietnamese refuggese

claiming political persecution shall not be accarday special

rights and that the general discretion given toRirector shall
remain unfettered by rules.”

139. More than that, when considering principlesattral justice,
the court went on to say that such principles cowtdbe used “to

contradict the clear intention of the legislature”.

140. On my reading, put plainly, the Court of Aplpssme to a
determination that Hong Kong; that is, its Governtrand Legislature,
had a firm and purposive policy that persons clagwolitical

persecution — refugees — should not be accorded@awal rights.

141. Equally, | think, it may be inferred from tjuelgment that
humanitarian or compassionate issues were to btldfe discretion of

the Director in his management of Hong Kong’s sch@mmmigration.
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142. | am bound to say that, if the Court of Apdead made no
such judgment and if the matter had come beforasran entirely new

issue, | would have had little difficulty in cominig the same conclusion.

143. In its judgment iMadam Lee Bun and Anothehe Court of
Appeal took into account the reservation which a@gslied when the
International Covenant on Civil and Political Rightas extended to Hong
Kong : see para.89 (iii) of this judgment. Theasd, however, been

other reservations of a similar kind.

144, The 1989 Convention on the Rights of the Chad been
extended to Hong Kong. Art.22(1) of the Conventieads :

States Parties shall take appropriate measuresdore that
a child who is seeking refugee status or who isictamed a
refugee in accordance with applicable internati@malomestic
law and procedures shall, whether unaccompanied or
accompanied by his or her parents or by any oteesomn,
receive appropriate protection and humanitariars&see in the
enjoyment of applicable rights set forth in thesenmat
Convention and in other international human rigirts
humanitarian instruments to which the said States$arties.”

145. The Convention, however, remains subjectéddhowing

reservation :

“The Government of the People’s Republic of Chieserves,
for the Hong Kong Special Administrative Regiorg tight to
apply such legislation, in so far as it relatethmentry into, stay
in and departure from the Hong Kong Special Adntiats/e
Region of those who do not have the right undefdiws of the
Hong Kong Special Administrative Region to ented aemain

in the Hong Kong Administrative Region, and to #uoguisition
and possession of residentship as it may deem sagesom
time to time.”
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146. The legislation that is applied is the Immigma Ordinance.
That statute, however, does not contain any sppaaision regarding
refugee claimants in general or persons under X8akhim the same
status. Accordingly, both adult and child clainsate subject to the
general provisions of the Ordinance, including Bmns which go to

removal and deportation.

147. As | have indicated earlier, the applicant, Akay have been
under the age of 18 when he came to Hong Kong. , &uithave said, in
respect of immigration matters, the ConventionlenRights of the Child
has not been incorporated into Hong Kong's domémitic  In this regard,
in an earlier judgment €han To Foon v. Director of Immigration
[2001] 3 HKLRD 109, at 121 — | said :

“In my judgment, the voice of those responsibledotering into

international instruments could not be clearer. e Manifest

instruction to the Director is that, in applying ttpKong’s

immigration laws, he is not bound by the provisiohshe
ICCPR or the CRC.”

148. Mr Philip Dykes SC, leading counsel for thelagants
submitted that the real issue is that Hong Kongnwh®nacted laws to
specifically exclude incorporation of the customkay principle of
refoulment What matters, he says, is whether Hong Konghawing
legislated to accommodate the rule, has in fadtlegd against it and
created a law that specially and specifically emg@@an immigration
official to refoul refugees and refugee claimants on account of $ketins.
Such a law, he says, would be within the competehdee legislature.
But Hong Kong has not enacted such a law. Noitlstated that it will

use existing immigration powers tefoul refugees and refugee claimants.
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That is consistent, says Mr Dykes, with the prifeipat statutory powers
are to be used in a manner that conforms withnatesnal law and, as
such, the existing statutory powers should be coedtin such a way as to

accommodate incorporation of the rule.

149. | am unable to accept those submissions. inQutirough
the ‘Gordian Knot’, the answer, it seems to m@lan. When all
matters are taken in context — the refusal to actethe Refugee
Convention, the refusal to enlarge the terms otittmaigration Ordinance,
the making of specific reservations concerning ignation and the
often-stated policy against asylum — Hong Kongfssal to pass
legislation incorporating the rule is equivalenptssing legislation for the
purpose of excluding it. Nor, in my view, for reas to which | shall
turn shortly, can it be said that the Director emgplhis relevant statutory
powers in a manner that amounts to acceptanceatite of customary
international law. The Director may exercise hosvprs with basic
humanitarian values in mind but that is a differamd distinct basis from

the one Mr Dykes proposes.

150. Has the Government’s manifest policy changeckesl 9907
Nothing has been put before me to suggest anychaige. To my

understanding, it remains equally clear and equinity.

151. On behalf of the Director, it is said that Hh@ng Kong
Government, because of the unique circumstancegapipdy to it, has been
forced to operate a restrictive policy of immigoatiand, as an integral part
of that policy, has consistently refused to be labloy any rule or principle

of international law concerningon-refoulmenof refugees. In an
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affirmation dated 28 February 2007, Mr Chu King M#e Principal

Assistant Secretary (Security) of the Security Burbas stated the

position of the Government in the following terms :
“The Government has a firm policy of not grantiraylam.
Hong Kong is small in size and has a high and dpopelation.
Our unique situation, set against the backdropuofrelative
economic prosperity in the region and our liberaavegime,
makes us vulnerable to possible abuses. The Gmestrboth
before and after the handover has consistentlgtezgjethe notion
that Hong Kong is subject to the principle of redag
non-refoulement as a rule of customary internatiava That
rejection lay behind not extending the UK'’s obligas under the
Refugee Convention to Hong Kong before the handaret the
later decision not to extend the People’s Repudilichina’s
obligations under the Refugee Convention to the ARS

Both before and after 1997, the Government hasistensly
acted on the basis that it is under no such duty.”

152. That statement mirrors a number of publicestants made

by the Hong Kong Government over the past 12 years.

153. In a debate in the Legislative Council in feioy 1996, the
Secretary for Security stated the Government mosthat, “with the
exception of illegal entrants of Vietnamese orighgre is no other official
policy or legislation in Hong Kong law governingetbBcreening of
refugees”. The Secretary went on to say that & avgeneral policy, as
regards illegal entrants not of Vietnamese oritpriyepatriate them to
their country of origin unless there are excepti¢rnenanitarian or
compassionate grounds on which the Director of ignation may

exercise his discretionary power to allow themt&y sn Hong Kong”.

154, As | have said earlier, the humanitarian sfpsesented by the

mass influx of Viethnamese boat people in the lasg&ars or so of the
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twentieth century was the only occasion brougmhyoattention when
Hong Kong put legislative measures into place atgwor a form of
asylum and for a process of screening of refugaenaints. Those

measures, for all practical purposes, fell awayda8.

155. When legislation was passed in respect o¥ibmamese

boat people, it presented an opportunity, if tiexe been any desire to
take it, to widen the provisions to include refugéemants of all kinds.
But the legislation remained precise and restrieted, as it transpired,

temporary.

156. | have said earlier that there has been niagehm policy.
By way of illustration, in January 1999, in answera question asked by a
Legislative Councillor concerning requests for pcdil asylum, the

Government gave the following written response :

“Apart from being a port of first asylum for Vietmese boat
people, the Government has never had any poligyaofting
political asylum to any person, before or aftertthedover. As
from 9 January 1998, the port of first asylum pphar
Vietnamese boat people has been abolished.

With regard to requests for permission to remaiHamg Kong
on exceptional humanitarian or compassionate grausslin the
past, the Director of Immigration may, in accordamath the
Immigration Ordinance, exercise discretion to atifga person
to remain in Hong Kong.

Since we do not have a policy of granting politiaaylum, no
particular procedure has been formulated for tloegssing of
such applications.”
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157. In a paper prepared in April 2006 concerniedfave
assistance for asylum seekers, the Governmenttsaidllowing to the

Legislative Council :

“We have a firm policy of not granting asylum amaribt have
an obligation to admit individuals seeking refugéstus under
the Refugee Convention. Claims for refugee statush are
lodged in Hong Kong are dealt with by the UNHCR.urO
understanding is that those who are determinee tefngees by
the UNHCR will be provided with subsistence allowarand
resettled elsewhere by the UNHCR.”

158. By way of a collateral observation, it shobédsaid that our
courts have long recognised that the Hong Kong @Gowent has been
unable to liberalise its immigration regime to theéent of many other
jurisdictions. InNgo Thi Minh Huong (An Infant) v. The Director of
Immigration(2000-01) 9 HKPLR 186, at 192, Yeung J, as he W
echoed numerous other judgments when he said :
Hong Kong, being what it is: a modern cosmopalitiy

with a large population in a small area and a stethdf living

much higher than many if its neighbouring countriest to

mention its motherland with over one billion pegpls

attraction to illegal immigrants cannot be undenested.

Unless it is allowed to maintain and enforce acstmmigration

policy, the continued stability and prosperity awdn the very
survival of Hong Kong may well be at stake.”

1509. Yeung J’s pronouncement was made in a judgaismiissing
an application for judicial review made on behdlademale child, some
11 years of age, who, being of Viethamese natityndlad sought
recognition as a refugee. In that respect, Yeuwssd:

“Immigrants from Vietnam had burdened Hong Kongduer

20 years by reason of ‘policy of the port of fiastylum’ until

January 1998 with the addition of s 13AA to the liguration
Ordinance (Cap 115). Now illegal immigrants frometiam



Hit

- K5 -

are to be treated just like any other illegal imrargs. There is
in my view no obligation whatsoever on the parthaf director
to consider the applicant’s claim for refugee Hahe it an
express one or otherwise.”

160. Has there nevertheless, by means of a comsestercise of
the Director’s discretion not to repatriate persgranted refugee status by
the UNHCR, been createdda factorecognition of the customary

international law rule againstfoulmentand an adherence to that rule?

161. It is the Director’s position that, although linas in fact never
returned a recognised refugee to a country where tivas a real risk he
would be persecuted, this has never amountediéofactorecognition by
him of any binding rule of customary internatiotead prohibiting the
refoulmentof refugees. To the contrary, it is said on bebldhe
Director that the Hong Kong Government has publasig consistently

refused to be bound by any such rule.

162. The Director’s position may be summarisecbtsws :

(i)  The norm of customary international law, if it heck,
prohibiting refoulmentof refugees arises out of a basic
humanitarian principle. That basic humanitariangple is
to the effect that, absent compelling reasons wilser a
member of the community of civilised nations doesexpel
a person to a place where that person is in reajateof being
persecuted.

(i)  The Director, in the exercise of his administratgcretion,
considering each case according to its own circancss,
will take into account exceptional humanitarian or
compassionate grounds. Such grounds will invayiabl
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encompass a situation in which the Director hasaedo
believe that, if an illegal entrant is repatriated,will face
persecution.

(i)  The fact, however, that the Director in good faithy take
into account the same ethical values that forngtreesis of
the customary international rule agairefoulmentdoes not
mean that the Director has espoused that rulereititiengly
or unwittingly.

(iv) Put another way, acting in good faith by takingiatcount
basic humanitarian considerations cannot itseld beurce of
legal obligation when none would otherwise exste the
judgment of the International Court of Justicénire Border
and Transborder Armed Actions (Nicaragua v. Hongjira
[1988] 1 CJ Rep 69, 105, para.94.

163. In my judgment, there is force in these cames. The
distinction drawn, while perhaps fine on one viesanevertheless a true
distinction. There is simply no evidence thatEheector has fashioned
the exercise of his discretion so as to gledfactorecognition to any rule
of customary international law prohibitimgfoulmentof refugees. To the
contrary, it appears to me that the Hong Kong Gawent has
purposefully distanced itself from the processettdmining who is a
refugee and thereafter where best that refugeebmaettled in the world
in order specifically to avoid compromising its fims that it has no

policy of granting political asylum.

164. More than that, | believe it would be jurispeatially unwise
to hold that, because the Director’s exercise sfrmition, based solely on
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respect for humanitarian principles has — to thi® d- provided the same
result as the rule againgfoulmentn customary international law, it must
be taken as an indirect acceptance of, and adleetenthat rule. As
Yeung J expressedNhtgo Thi Minh Huong (An Infant v. The Director of
Immigration page 195

“It would indeed be a sad day for Hong Kong if ttwurt is to

encourage the Executive in its administrative scsmply do

what it is barely required and necessary undelathdess the

Government be subject to criticism for the verysmraof having
acted generously and sympathetically ...”

165. | have at all times taken into account theltanm for political
asylum is recognised as a basic human right. #4t)lof the Universal
Declaration of Human Rights, adopted in 1948 byGleaeral Assembly
of the United Nations, declares — as a proclamatfathical values, rather
than legal norms — that :

“Everyone has the right to seek and to enjoy ireptdountries
asylum from persecution.”

166. But such rights must yield to the expressirequents of
domestic laws and, as | have said earlier, | amfet that such laws,

both by what they say and what they omit to sagate no ambiguity.

167. In summary, | am satisfied that the rule aftomary
international law prohibitingefoulmentof refugees has not been

incorporated into Hong Kong domestic law.

168. If, however, | am wrong in that regard, iflswicrule has been

incorporated into our domestic law, it is necessargive some
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consideration to the issue that lies at the hdahese applications for
judicial review; namely, whether the Director idigbd, by reason of the
rule, to ensure that the Hong Kong Governnitsedf determines all claims

for refugee status.

Is the Hong Kong Government under a legal obligatm screen all
refugee claimants?

1609. Mr Anderson Chow, for the respondents, suleahithat, even
if this court found that a rule of customary intional law prohibiting
refoulmentof refugees had been received into the domestiofaddong
Kong, it would be ‘a quantum leap’ to contend ttiegt rule imposed a duty

on the Government to itself conduct an assessniaiitr@fugee claims.

170. What is plain, | believe, is that the customaw rule against
refoulmentdoes not encompass any specific procedural regaire
concerning the manner in which refugee status letdetermined.
Indeed, the Refugee Convention itself lays dowspexific procedural
requirements. That being the case, it is diffitoilsee how it can be said
that the rule of customary international law whings evolved out of the
Refugee Convention has had incorporated into itsblf the consistent

and general practice of states — some set procedure

171. For the fact is that there is no consistedtganeral
procedural practice adhered to by states. Praatif®er greatly. This
perhaps explains why for many years the annual GaeAssembly
resolution on the UNHCR has called for asylum seet@®have access to
‘fair and efficient procedures’ for the assessnwdriheir status. It may
also explain why in 1977 the Executive Committe¢hef UNHCR



Hit

- 59 -

expressed the hope that all parties to the RefGgesention would adopt
such procedures and would also entertain UNHCRggaation in those
procedures. In avery general sense, basic progesguirements were
recommended by the Committee. But, as the autifofee Refugee In
International Law page 533, observe :

“... The UNHCR Executive Committee recommendations affe

very basic agenda, comprising guidance to appkcdiné

provision of competent interpreters, a reasonaitrle to ‘appeal

for formal reconsideration’ of a negative decisi@ither to the

same or a different authority, whether adminisgeatr judicial,

according to the prevailing system’. They arelioting, but

indicate a practically necessary minimum if refugyaee to be

identified and accorded protection in accordandé wi
international obligations.”

172. In summary, neither the Refugee Conventiortmsrule of
customary international law prohibitimgfoulmentprescribe set
procedures. It may be inferred, of course, thah srocedures should be
fair and efficient but | am unable to read thasasehow giving rise to a
binding rule that it must be national authoritidsiehh ensure fairness and
efficiency rather than the UNHCR.

173. On behalf of the applicants it is argued thatmandate of the
UNHCR was never intended to encompass respongifolitdetermining
refugee status. | have no difficulty in acceptihgt under the Refugee
Convention determination of refugee status is prigna responsibility of
national authorities and not the UNHCR. But theihg said, whatever
the intentions of those who drafted the constitubbthe UNHCR, over
the years the UNHCR has taken on a broad rangdesf n forwarding

the process by which, at the national level, the status of refugee

claimants is determined. This ranges from takindudl responsibility
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for the decision-making process to merely givingieel to domestic

authorities.

174. A material observation, in my view, is that agen all states
which have acceded to the Refugee Convention haaterl mechanisms
for the screening of refugee claimants. In theltefour states, including
the Peoples’ Republic of China (which sits on thhedtitive Committee)
leave the screening process to the UNHCR. The titinee are

Afghanistan, Cambodia and Turkmenistan.

175. As to the role of the UNHCR, the author§ bé Refugee In

International Lawmake the following observations :

“Participation by UNHCR in the determination ofugke status
derives sensibly from its supervisory role and fritwe
obligations of States parties to cooperate withQffece, and it
allows UNHCR to monitor closely matters of statnd af the
entry and removal of asylum seekers. The procedure
themselves will differ, necessarily, in the lightSiates’ own
administrative and judicial framework; so too wiie nature and
degree of involvement of UNHCR. The fundamentsiiés
however, remains the same—identifying those whailsho
benefit from recognition of their refugee statusj @nsuring, so
far as is practical, consistent and generous irg&pons of
essentially international criteria.

In a few countries, UNHCR participates directlythe
decision-making process; in others, the local effitay attend
hearings in an observer capacity, while in yet (slilee exact
role may be determineatl hog for example, by intervening at
appellate level, or by submittiregnicus curiaéoriefs.
Generally, UNHCR'’s procedural responsibilities niay
summarized as contributing to the effective idécdiion of
refugees in need of protection. This may enta)l:offering an
assessment of the applicant’s credibility in tightiof the claim
and of conditions known to exist in his or her coyof
origin. ...”
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176. The UNHCR itself, in a letter dated 18 May 2@@epared for
certain earlier court proceedings in Hong Kongd $lae following :

“In the absence of other protection mechanisms, ORH

institutes refugee status determination (‘RSD’)deylum

seekers by virtue of its mandate. UNHCR RSD propesiare

usually to be found in locations where the Stater@ acceded

to relevant international law, has no national gefl protection

mechanisms, institutes such procedures selectioehas

rudimentary refugee status determination and relate
procedures.”

177. A consideration of the matters | have justveased makes it
plain that parties to the Refugee Convention ateuno treaty obligation
to adopt specific procedures in determining refuggaus. There may be
recommendations issued by the Executive Commitigéeals sensible as
they may be in seeking a fair and efficient scnegmrocedure, they are
not binding. In light of that, | fail to see hotwian be said that, under the
rule of customary international law prohibitingfoulment a rule which

has its roots in the Refugee Convention, therevertheless mandated a

set of binding procedures.

178. As the UNHCR has itself acknowledged, therg b&a
occasions when national authorities are unwillingrable to make
refugee status determinations and in such instahedsirest and most
efficient procedure may be for the UNHCR itselta&e on the
responsibility. It is to be remembered that i isesponsibility which, as
an international organisation, the UNHCR is patady well equipped to

discharge.



Hit

- 62 -

Is the Director, in considering whether to exerdms® discretion on
humanitarian or compassionate, obliged first toesar refugee claimants?

179. At the outset, what must be underscored tsHbag Kong

has no asylum policy. An illegal entrant, whetherclaims refugee
status or not, while he may make submissions imgation of his
circumstances, has no right to a hearing subjgatdoedural rules of
fairness. If anillegal entrant is given permissio remain in Hong Kong
it is because the Director has exercised an adiratise discretion. The
Legislature has given to the Director the exclusisseretionary power,
one that is not subject to specific statutory retstms, to decide whether a
person illegally in Hong Kong may remain and, if & how long and

under what conditions.

180. As Litton JA, as he then was, observeR.in. Director of
Immigration ex parte Chan Heung M{1993] 3 HKPLR 533, at 547 :

“It must always be borne in mind that it is for theector and
not for the courts to administer the scheme of igration
control under the Ordinance.”

181. The Director’s discretionary power is broads Litton JA

said in the judgment to which | have just referred

“An application to review the decision of the Ditec... is
unlikely to be successful unless it can demongirtdtat there
has been a misuse by the Director of his powehnatr‘his
decision is so outrageous in its defiance of lagiof accepted
moral standards that no sensible person who hdddpps
mind to the question to be decided could have edrat it.”

182. If the Director fails to exercise his disapetry powers in

furtherance of the Immigration Ordinance then hs aatside of his
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powers. But the Ordinance makes no provision,tauakige or procedural,

concerning refugee claimants generally.

183. Equally, the Director must exercise his disgnary powers

in the public interest; that is , the public inref Hong Kong. It seems
to me that, in an open, democratic society sudHamgy Kong, unless there
are pressing reasons to the contrary, the Directmt therefore take into
account, in the exercise of his discretion, hunaai@h or compassionate
factors that apply to any individual person, orugr@f persons, who fall

under his jurisdiction.

184. But it is for the Director to best determirehto obtain
relevant information so that he can exercise hasrdtion and for him to

determine what weight, if any, to give to that imhation.

185. Equally, it must be the case that the Direlst® the authority,
in the exercise of his discretionary power, to seeltstance in order to
identify whether humanitarian or compassionateucnstances do or do
not exist. The determination of which person, dich body of persons,
can best render that assistance is an integrabptré exercise of his

discretionary power.

186. Equally, it must be the case that the Diredtdre is faced
with an on-going problem, has the authority to d@ve policy as to the

approach which he will adopt in the generality a$es.

187. Mr Dykes, however, makes the point that thedor cannot

simply surrender his discretionary powers. Unberdtatute they are
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exclusively his. Mr Dykes pitches his submissibtha highest level.
There is no provision in the Basic Law, he saysmiting a body
independent of Hong Kong to make decisions bindimgdiong Kong.
The UNHCR may assist in determining who is to mognized as a
refugee but it may not receive delegation of timtire responsibility, one
which is — in all reality — binding on the Directand therefore on Hong

Kong as a sovereign entity.

188. In my judgment, however, it is not tenablsuggest that the
Director has delegated his discretionary powethédJNHCR to the
extent that the determinations of the UNHCR coniogrnecognition of
refugee status are binding on the Director anaugn him, on the Hong
Kong Government. There is no evidence that thedbar has fettered his
discretion in such manner. There is certainly vidence that the
Director has committed himself to be bound by @ilife determinations
made by the UNHCR. The fact that the Director $&en fit up to this
date to abide by determinations made by the UNHO#Rievidence that

he has bound himself to abide by all future deteatons.

1809. But he may not rely on UNHCR determination$sits

Mr Dykes, when the UNHCR itself is immune from jaidi scrutiny by
our courts. Immunity from judicial scrutiny meahgt the UNHCR may
make determinations that offend the most basiasesfefairness or are

irrational and yet not be held accountable.

190. If Mr Dykes is correct in his submission, iams that the
Director may not lawfully seek the assistance of iaternational body

that is not subject to the supervisory jurisdictadrthe Hong Kong courts
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in respect of any matter that concerns the execadibeés discretionary
powers : the International Red Cross, internatitad@aur organizations

and such bodies. That, in my view, would leadrt@bsurdity.

191. In any event, the UNHCR is not unaccountableis
accountable to the Director himself. If in anytmardar case, the Director
has reason to believe that he should not act upl@teamination made by
the UNHCR, whether favourable or unfavourable tbeamant, he does

not have to act uponit. He can ask that the detation be reconsidered,

he can ignore it. He has many options open to him.

192. Is it then unreasonable, as a matter of pdiccyely in the
generality of cases on the findings of the UNHCRewkhose findings are
not supported by a full statement of reasons? hefirector was
exercising a judicial or quasi-judicial discretittrere may be some

strength in the contention. But he is not.

193. Earlier in this judgment, | have referred $sextions made on
behalf of the Director that the UNHCR is considet@te the international
organisation possessing “the relevant experientayledge and network”
to make refugee status determinations. The Direstaware of the
experience of the UNHCR in these matters, he igawat it works
according to tested procedures, he is aware thasiknowledge of
‘country conditions’. More than that, the Execet@ommittee of the
UNHCR has asked states to entertain UNHCR participan procedures
for determining refugee status. | can find no & contending that the
Director has acted irrationally in relying on thedings of the UNHCR

simply because those findings are not supportetkebgiled reasons.
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A summary of my findings

194.

The determinations made in this judgment n&y b

summarised as follows :

()

(ii)

(iii)

(iv)

(v)

My orders

195.

That there is a universal rule of customary inteomal law
which prohibits theefoulmentof refugees.

That the rule, however, has not attained the staHtas
peremptory norm; that is, a norm from which no detmn
by any state or jurisdiction is permitted.

That, by consistent and long-standing objectiomdHkong
has refused to accede to the rule and the ruleglz@intrary
to Hong Kong’s laws, has not been incorporated isto
domestic law.

That, as the rule has no application in domestic the Hong
Kong Government is under no obligation pursuanhéorule
to conduct a screening of all refugee claimants.

That, in determining whether to exercise his stajut
discretion on humanitarian or compassionate grounds
respect of a person who claims thatefbuled he faces a real
risk of persecution, the Director is not obligechtmself
determine first whether that person faces suchefdmgt may
allow that determination to be made by the UNHC&vted
that the Director does not, in so doing, fetterdiseretion.

In light of these findings, the various foraigelief sought by

the six applicants are refused.
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196. In respect of costs, | see no reason why sbsisld not
follow the event and be awarded to the responderftbere will be an

ordernisi to that effect. There will also be an order fgdl aid taxation.

(M.J. Hartmann)
Judge of the Court of First Instance,
High Court

Mr Philip Dykes, SC and Mr Hectar Pun,
instructed by Messrs Barnes & Daly, assigned bedor of Legal Aid,
for Applicants in all cases

Mr Anderson Chow, SC and Ms Grace Chow,
instructed by Department of Justice, for Respotedenall cases



