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1.

Introduction

In this case the Claimant, to whom | shall referA.E., seeks judicial review in relation to
what he contends is his unlawful detention by tkeéeDdant Secretary of State for the Home
Office (SSHD). In short, the position is as folkwl) in October 2008 the Claimant, having
been convicted of various offences, including tweaches of a Sexual Offences Prevention
Order (SOPO) imposed on an earlier occasion, wateseed to a term of 30 months'
imprisonment in total; (2) He was due to be reldaBem the custodial element of his
sentence on 9 October 2009; (3) From that time otsviae has continued to be held in prison
by the Defendant under administrative detentiomdpey his removal to Libya pursuant to a
deportation order made against him by the Defenddhlthough the Claimant appealed the
decision to deport him to the AIT, that appeal wigsmissed in September 2010 and his
appeal rights have since become exhausted; (5)DEfiendant is currently engaged in the
process of seeking to obtain an Emergency TraveduBent (ETD) for the Claimant's
removal to Libya; (7) If and when the ETD is obtadl, there will be no remaining obstacle to
his removal.

The Claimant complains that his continued detaenis unlawful and also contends that his
continuing detention in prison instead of in an limration Removal Centre ('IRC') is in itself

unlawful. He seeks an order for his release, radtierely an order quashing the decision not
to release him and a reconsideration of that dagislternatively an order for his transfer to
an IRC, alternatively an order quashing the denoisiot to transfer him to an IRC and a
reconsideration of that decision, further or alénrely damages for his wrongful detention

alternatively wrongful detention in prison rathlkean an IRC.

The Claimant made his application for judiciaview on 7 July 2010. He also made an
application for interim relief seeking his releds®m detention, alternatively his transfer from
prison to an IRC. The application for interim eélivas refused by HHJ Waksman QC both
on paper and at a renewed oral hearing. On 31 #KuWR@10 HHJ Waksman QC refused
permission to bring judicial review proceedingstb@ basis that:

(1) The challenge to continued detention was baienthil since at worst the Defendant
was responsible for a modest delay in the AIT abpeacess, and even if there was
some delay in arranging for an ETD that would beveighed by the very clear risk of
further offending and absconding.

(2) The challenge to detention in prison was alsond to fail because the decision not to
transfer was in accordance with the Defendant®yot the Enforcements Instructions
Guidance (EIG) section 55.10 which had not beetleaiged as irrational.

He also directed that if an application to renews weade it should be heard on a rolled up
basis with a time estimate of 1 day.

On 8 September 2010 the Claimant renewed thécappn on what were described as
amended and reformulated grounds. It appears fraragraphs 90 onwards of the renewed
application that the Claimant is challenging thieisal to transfer him to an IRC on a number
of alternative bases, including arguments thatt{¢)Defendant failed to provide any or any
good reasons, contrary to the EIG; (2) the Defendaied to consider the Claimant's

individual circumstances or to conduct any riskeasments; (3) the decision not to transfer



was irrational; (4) if the policy is that the Clamt's sexual offences convictions alone
preclude transfer, then the policy is irrational

On 5 November 2010 there was an order by coragotrrning the hearing of the application
to 16 December 2010 and making provision for théebaant to (1) provide disclosure of
documents ‘concerning the application of any policyespect of detention of serious sex
offenders in relation to the Claimant (includingyaisk assessments)’, (2) file evidence. The
Defendant did so, and | heard the application om&6ember 2010. Submissions lasted the
full day allowed, so that | reserved judgment. cBirthe question as to whether or not
permission should be granted was not dealt with piliminary issue at the outset, and since
| have heard full argument on the substance ofcthen, | consider that the appropriate
course is to grant permission and to proceed td idethis judgment with the substantive
claim on its merits.

| should mention that this case was - at theigstjof the parties - listed to be heard at the
same time as another case with a different clairhanthe same defendant, because the issues
were similar in both, and because the same sakcaad counsel were involved. However,
because the time estimate for each was 1 day,rbytloday in total had been allocated for
both cases, and because the facts of each casealifferent, it was clear that both could not
be dealt with in the single day allowed. Accordyngsince this case was one of urgency
involving continuing detention whereas the otheswat, it was agreed at the outset that |
should adjourn the hearing of that case and déelyswith the present case, which is what |
did.

The Claimant's case, as summarised in opersras, follows:

(1) His continued detention is unlawful, by applica of what are commonly referred to as
the Hardial Singh principles. One patrticular factdied upon as part of his case in this
regard is what he contends is his wrongful deteniroprison rather than in an IRC
pursuant to what he contends is an unlawful seaigty. Alternatively:

(2) Even if his continued detention as such isurdawful, he contends that his continued
detention in prison rather than in an IRC, pursuarthe alleged unlawful secret policy,
is wrongful.

It is convenient to begin by referring to thgigative background, the relevant case law and
the applicable policies in force in the period withich this case is concerned, before turning
to the facts, considering the arguments and exipigessy conclusions.

The leqislative background

9.

10.

11.

There is no controversy in this case as to #levant legislative background which can,
therefore, be stated relatively shortly.

The power to make a deportation order on coivi@arises under ss.3 and 5 Immigration Act
1971. The power to detain pending removal or deparon a person against whom a
deportation order is in force is conferred by paaph 2(3) of Schedule 3 to the 1971 Act.

Since the Claimant had been sentenced to aokeimprisonment in excess of 12 months, it is
common ground that the Defendant was obliged us@(5) UK Borders Act 2007 to make



a deportation order against him unless one of Keepions in s.33 applied, including the

case where removal would breach his Conventiontgigh33(2). Accordingly, under s.36,

the Defendant was required to exercise his powedeaténtion under paragraph 2(3) of
Schedule 3 against the Claimant unless, in theristances, he thought it inappropriate to do
So.

The limit on the length of lawful detention — the Hardial Singh principles

12.

13.

14.

15.

16.

17.

It is also not controversial that there areitBnon the lawfulness of continued deportation,
under principles stated in the case of R (Hardia$jly) v Governor of Durham Prisdth984]

1 WLR 704, and followed ever since. The princspleere summarised by Dyson LJ in R (I
(Afghanistan)) v SSH2002] EWCA Civ 888 as follows:

46. [T]he following four principles emerge:

() The Secretary of State must intend to deduetgerson and can only use the power to
detain for that purpose;

(i) The deportee may only be detained for a peribat is reasonable in all the
circumstances;

(i) If, before the expiry of the reasonable ek it becomes apparent that the Secretary of
State will not be able to effect deportation withirat reasonable period, he should not
seek to exercise the power of detention;

(iv) The Secretary of State should act with reabdm diligence and expedition to effect
removal.

On a number of subsequent occasions the Coukpeal has revisited the Hardial Singh
guidelines and subjected them to further consigmramost recently in the case of R (MH) v
SSHDJ[2010] EWCA Civ 1112.

It is common ground that there are a numbeelef/ant circumstances to be considered when
deciding whether the length of detention is reabtzna

It is clear from the authorities that the burde on the Defendant to satisfy the court on the
balance of probabilities that the Claimant is bgngperly detained pending removal, so that
the court must make up its own mind on this issatbar than limit itself to conducting a
public law review of the Defendant's decision totooue to detain.

The prospects of securing the detainee's relnvaittain a reasonable time is of course an
issue of fundamental importance. It is howevearchkeom the authorities that there is no
requirement that the removal be 'imminent’, not thaspecified date for removal can be
identified. Further, there is no set time limitybad which detention will automatically

become unreasonable; everything depends on the &dcthe individual case. Equally,

however, the longer the period of detention theeramxiously the court will scrutinise the
reasons put forward as justifying the continuectgbn.

The authorities show that the risk of abscogdimot detained is a relevant consideration.
Mr Karnik referred me to the judgment of Dyson hJ i(Afghanistan)where he said that the
risk of absconding is not a 'trump card’ which ajsvaustifies continued detention, no matter
the circumstances. Ms Anderson accepted this bserged that nonetheless it may be a
factor which carries considerable weight. For eglemn R(A) v Secretary of State for the




18.

19.

20.

Home Departmenf2007] EWCA Civ 804, Toulson LJ and Keene LJ &ttt considerable
significance to the risk of absconding.

The authorities also show that the risk of fferming if not detained is a relevant
consideration. Mr Karnik submitted that since themary purpose of administrative
detention is to effect deportation, although tls& 0f re-offending is a relevant consideration
it is nonetheless a secondary consideration. Ipuzigment this is a matter of semantics; the
risk of re-offending is clearly a relevant consaten, but the weight to be attached to it in an
individual case depends on the circumstances. AsANberson submitted, it is not merely
the risk of re-offending which is relevant but tileely type of offending. As Simon Brown
LJ said in_|I (Afghanistan)'if one could predict with a high degree of cetia that upon
release the detainee would commit murder or maythairto my mind would justify allowing
the Secretary of State a substantially longer pgeob time within which to arrange the
detainee's removal abroad'.

In considering the risk of absconding and thle of re-offending, the court is entitled to have
regard to, but should not defer to, the reasonsrghy an Immigration Judge ('IJ") in dealing
with any application by the detainee for bail. B&s been observed in the cases, IJs are
naturally extremely experienced in this area afsh, aften have the advantage of hearing the
detainee give evidence before them. Mr Karnik heweeferred me to paragraph 50 of the
decision of Burnett J in R (lbrahim & another) vHES [2010] EWHC 764 (Admin) in
support of his submission that the court shouldb®obver-influenced by the fact that — as in
this case — the detainee had, and had exercisaghtato make repeated bail applications
whilst in administrative detention, all unsuccessfuiHe submitted that the 1J hearing the
individual bail application is making an interimaigon pending the determination of the
appeal to the AIT, whereas the court at this stadeing asked to conduct a fundamentally
different enquiry, and cannot abdicate its respmlitsi to decide on the overall lawfulness of
continued detention to the 1J. | agree with thibreission, and have regard to the records of
the bail applications and the reasons given farsaf but do not regard them as in any way
determinative of the issues | have to decide.

The authorities demonstrate that the detainemisluct in relation to his removal is also
relevant. A court can, in an appropriate caseg tato account that the detainee could have
returned to his home country voluntarily but hassgn not to do so, both as a relevant factor
in its own right and also as a consideration reléva the risk of absconding. However the
Court of Appeal has cautioned that this cannot ®eduas a justification for, in effect, an
indefinite period of detention of someone who, gmod reason or bad, it is not willing to
repatriate voluntarily. A court can also in an lagpiate case take into account that the
detainee has failed to co-operate with his remavlgther by physically refusing to submit to
forced removal or by mounting unsuccessful legahllehges against removal. Again
however this cannot justify an indefinite periodd#tention. Nonetheless in the case of R
(WL (Congo) & Others) v SSH[2010] EWCA Civ 111 the Court of Appeal held (pguaph
102) that it was relevant to the assessment ofl@bality of continued detention that the
period of detention had been increased by the pguss@applications for asylum or leave to
remain, appeals and judicial review proceedingstigqularly if his applications and appeals
are obviously unmeritorious'. They continued:




21.

22.

'In our judgment, as a matter of principle, a ENBnnot complain of the prolongation of his
detention if it is caused by his own conduct'.

It is clear from_WL (Congo)therefore, that this is a relevant factor, eveté applicant has

acted perfectly reasonably in pursuing these clamithough the weight to be given will
depend on all of the relevant circumstances ofpgasdicular case, including whether the
claims were pursued reasonably or unreasonably.

Ms Anderson submitted that the prospects ofox@mwithin a reasonable time, the risk of
absconding, the risk of re-offending and the dets conduct in relation to his removal are
the only decisive factors. Mr Karnik disagreesyirsg that other relevant factors would
include for example the effect of the continuededébn upon the detainee and the conditions
of detention. In that respect he relied upon paaty 48 of the judgment of Dyson LJ in |
(Afghanistan) and he also referred me to the decision of thellE@G Massoud v Maltaa
decision delivered on 27 July 2010. He submitteat the latter case made clear that the
exception to the right under Article 5.1 ECHR notlie deprived of liberty applicable to
foreign nationals (5.1(f - detention in the immigpa context) only applied so long as the
deportation proceedings being taken were beingeprded with 'due diligence': paragraph 60.
He submitted that Article 5 operated to preventraividual from being detained arbitrarily,
that in this context detention justified under on#l law could still be arbitrary, and that to
avoid being arbitrary it must be carried out in gdaith, be closely connected to the ground
of detention relied upon, the place and conditiohdetention should be appropriate, and the
length of detention should not exceed that readgnadmuired for the purpose pursued:
paragraph 62. He relied on the reference to tlecépand conditions' of detention as
justifying his submission that when considering kbgality of continued detention, the fact
that it was in prison as opposed to an IRC waseaaat consideration.

| accept his submission that that the Courttrhase regard to all relevant circumstances
when considering the Hardial Singiinciple as well as the Article 5 obligation amal that
context, may in an appropriate case have regaitetplace and conditions of detention.

The law relating to undisclosed policies

23.

This point was recently considered by the Coti\ppeal in_ WL (Conga)ln the section of
the judgment of the Court given by Stanley Burntah entitled 'Unpublished policies’
(paragraphs 70-79) it was held that:

(& It was not unlawful simply to have an unpubdghnternal policy to guide officials.

(b) Whilst there was a requirement that the relelam be both accessible and precise, that
requirement was satisfied (in the context of deteptby Para 2 of Schedule 3 to the
Immigration Act 1971 and the Hardial Singh guidesn

(c) It was unlawful to operate an unpublished polioc a manner inconsistent with a
published policy, contrary to a legitimate expeotathat the published policy would be
applied.

The effect of non-compliance with policy

24,

This point has recently been considered byQbart of Appeal in_ R (SK (Zimbabwe)) v
SSHD[2008] EWCA Civ 1204, where it was concluded thiach of the obligation imposed

Foreign National Prisoner



25.

26.

27.

by the Detention Centre Rules 2001 and the Op@&stimforcement Manual (as to which see
below) to undertake regular reviews of detentiord govide written reasons for the
continued detention would not in itself render comed detention unlawful, because it is an
application of the Hardial Singprinciples which determines the legality of dei@mt The
point was also considered in WL (Congwlhere it was concluded that the application of an
unlawful unpublished policy did not in itself remd#getention unlawful, but only where the
unlawful policy was applied to the detained peraod was a material cause of the detention
(paragraph 89).

Finally, and most recently, the point was cdesed in_R (Anam) v SSH[2010] EWCA Civ
1140. In that case Black LJ considered the eademisions in some detail and held (at
paragraph 52) that it had been determined authiweta by the earlier Court of Appeal
authorities that when deciding whether or not aspe'’s detention is unlawful a causation
analysis is required, and further (at paragraph th@) the legality of detention is to be
determined according to Hardial Singhnciples.

Whilst the decisions in both SK (Zimbabvas)d WL (Congo)are the subject of appeals to
the Supreme Court, whose judgment is awaited, tdesisions are of course binding on me
as matters currently stand.

Black LJ went on to consider whether the caoisatnalysis required the court (a) to consider
whether or not the detainee would inevitably hagerbdetained notwithstanding the error, or
(b) to conduct its own analysis of whether the et should have been detained had the
policy been correctly complied with, having regadal all relevant circumstances. She
considered (paragraph 77) that the latter appresshthe correct one. Longmore LJ agreed
with this, although he also considered that onap@r analysis of SKhere was no need to
apply a causation analysis in any event, becaupeoper application of Hardial Singh
principles decides the issue by itself. Mauricey Ka was of the view, given the pending
appeal to the Supreme Court, that it was unnecessalecide the point since, on the facts of
that case, on either analysis the outcome woulée baen the same.

Home Office policy

28.

29.

The history of the published policy of the Hortéfice in relation to the continued
administrative detention of time served FNPs isaifled in the introductory section of the
judgment of the Court of Appeal in_WL (Congo)n addition to the policy contained in
various White Papers, the Home Office also issuethileéd operational guidance to its
employees engaged in this process, originally knas/ihe Operations Enforcement Manual
(OEM) and then from 19 June 2008 in the Enforcenhesttuctions and Guidance (EIG). As
described on the current UKBA website:

‘This manual contains guidance and information dfficers dealing with enforcement
immigration matters within the United Kingdom.

We have sought to present this manual in a forrtalsl@ for public disclosure but there is a
small amount of material that cannot be disclosathbse it may damage the effectiveness of
the immigration control.'

As also described in the WL (Cong@se, in April 2006 the SSHD introduced and appdie
unpublished policy which the Administrative Coudbsequently held was unlawful, so that
the practice ceased in September 2008.



30.

31.

In this case the Claimant contends that sulesgqto September 2008 the Defendant
introduced and applied to him an unpublished palatgiting to categories of FNP who would
never be considered for transfer to IRCs, andttiiatwas unlawful. | consider at this point
the published policies and the evidence as to tipeibiished policy.

In addition to the documents which have beesdyred, | have been assisted also by 2

witness statements produced on behalf of the Dafgndomprising:

() A witness statement made on 29 November 201Bbly Evans, being the Deputy
Director, Head of Operations, Detention Servicesmality & Detention Group,
which is a part of the UK Border Agency (UKBA“Although not explained in the
statement, | assume that the Criminality & Detemti@oup is connected or related to
the department of UKBA known as the Criminal Casdwirectorate ('CCD"), which
is referred to in the EIG as having responsibfittydealing with FNP cases.

(i) A witness statement made on 3 December 2010Bkynice Ouseley, being an
Immigration Officer in the Detainee Escorting andpBlation Management Unit
(DEPMU). DEPMU is the UKBA department responsilité managing those in
administrative detention.

Chapter 55 of the Enforcement I nstructions and Guidance (EIG)

32.

33.

As | have said, this came into effect in Jub@& replacing the OEM. It has been the subject
of a number of revisions since then, and is noapjiears in version 10.1. As appears from
the judgment in WL (Congg)it was altered in September 2008 in relation MPE, and
altered again following the judgment at first imgta in WL (Conga) The most recent
alteration took effect on 26 October 2010. | hbgen provided with the versions in existence
as at 2 March 2010 and as at 26 October 2010.adtrot been said that there were any
material alterations between October 2009 (when @Gt&imant was first subjected to
administrative detention) and 2 March 2010, so thatcase has proceeded on the premise
that it is the pre-26 October 2010 version in frefitme which was in force when the
Claimant was first detained under administrative/eis.

Before turning to #55.10.1, headed 'Criterradietention in prison’, which is in many ways at
the heart of this case, | should also refer tootexiother parts relevant to FNPs, and in so
doing | repeat with gratitude the summary of cartalevant sections by Black LJ in the

Anam case:

'24. Chapter 55.1.1 sets out the general presumptidavour of temporary admission or
release rather than detention.

25. Chapter 55.1.2 says that cases concerninggforetional prisoners are subject to the
general policy in 55.1.1 and that the starting poirsuch cases “remains that the person
should be released on temporary admission or eeleakess the circumstances of the
case require the use of detention”. However, 55gb@s on to say that the nature of
these cases means that special attention mustithéoptineir individual circumstances
and provides that in any case in which the critearaconsidering deportation action are
met (as they are here)

“the risk of re-offending and the particular risk absconding should be weighed
against the presumption in favour of temporary adron or temporary release. Due to
the clear imperative to protect the public fromrharom a person whose criminal

record is sufficiently serious as to satisfy thealtation criteria, and/or because of the



likely consequence of such a criminal record f@& #ssessment of the risk that such a
person will abscond, in many cases this is likelyrésult in the conclusion that the
person should be detained, provided detentiomi$,cantinues to be, lawful. However,
any such conclusion can be reached only if theypnpsion of temporary admission or
release is displaced after an assessment of tlietoeetain in the light of the risk of re-
offending and/or the risk of absconding.”

26. The Guidance returns elsewhere in Chapter 3betassue of CCD cases, for example
in 55.1.3 it is said that:
“[s]ubstantial weight must be given to the risk fafther offending or harm to the
public indicated by the subject’s criminality. Bothe likelihood of the person re-
offending and the seriousness of the harm if thesque does re-offend must be
considered. Where the offence which has triggesgbdation is included in the list at
55.3.2.1, the weight which should be given to tisk of further offending or harm to
the public is particularly substantial when balahegainst other factors in favour of
release. In cases involving these serious offenttesefore, a decision to release is
likely to be the proper conclusion only when thetdas in favour of release are
particularly compelling. In practice, release i&ely to be appropriate only in
exceptional cases because of the seriousnesslehyisexual, drug-related and similar
offences. Where a serious offender has dependeidresh in the UK, careful
consideration must be given not only to the need$ €hildren may have for contact
with the deportee but also to the risk that releagght represent to the family and the
public.”
No list to speak of can be found at 55.3.2.1 batdhs a list elsewhere in the Guidance
entitled “Crimes where release from immigrationeséion or at the end of custody
would be unlikely” and there can be little doubattlit is to this list that 55.1.3 refers.
The list includes robbefy

27. Chapter 55.3A concerns the decision to detal@CD cases. It includes the following
passage related to “more serious offences” whiglears to concern those offences on
the list to which | have just referred:

“More serious offences

A conviction for one of the more serious offencestrongly indicative of the greatest
risk of harm to the public and a high risk of absiog. As a result, the high risk of
public harm carries particularly substantial weighhen assessing if continuing
detention is reasonably necessary and proportiosatein practice, it is likely that a
conclusion that such a person should be releasettiwaly be reached where there are
exceptional circumstances which clearly outweigh tisk of public harm and which
mean detention is not appropriate. Caseworkers balahce against the increased risk,
including the particular risk to the public fromeéfending and the risk of absconding
in the individual case, the types of factors notynabnsidered in non-FNP detention
cases, for example, if the detainee is mentally afl if there is a possibly
disproportionate impact on any dependent child urtde age of 18 from continued
detention. Caseworkers are reminded that what itotlest a “reasonable period” for
these purposes may last longer than in non-cringaags, or in less serious criminal
cases, particularly given the need to protect tgip from serious criminals due for
deportation.”

2 And, relevantly to this case, certain sexualmafées together with 'all those who are currentlylenSex Offenders
Register, either for the present crime or any pnevicrime'



34.

35.

28. Similar themes are re-worked elsewhere in G, with 55.3.1 setting out a list of
the factors influencing a decision to detain, abB2 providing further guidance on
deciding whether to detain someone in a CCD casgjding the following passage:

“In cases involving these serious offences, theegfa decision to release is likely to be
the proper conclusion only when the factors in tavof release are particularly
compelling because of the significant risk of hatonthe public posed by those
convicted of violent, sexual, drug-related and o#ezious offences. In practice, release
is likely to be appropriate only in exceptional es$

Provision is made in #55.6 for approved formsé used when following the procedures
provided for by the EIG. In relation to CCD casesh as the present: (1) IS91RA Part A
CCD is the form used by CCD for recording the assest of the risk posed whilst a person
is in detention; (2) IS91RA Part B is the form udey DEPMU for assessing risk and

deciding on the appropriate detention location;I(3) 1913 is the form recording the reasons
for detention, which must be served on the detapezdon.

Returning to 55.10.1, in its current versioprivides as follows:

‘Immigration detainees should only be held in prigstablishments when they present risk
factors that indicate they pose a serious riskéostability of immigration removal centres or
to the safety of others being held there.

Detainees moving from the prison estate into thé #state will undergo an individual risk
assessment. The existence of any of the followsigfactors indicates that a detainee should
be held in prison accommodation rather than an W€ the list is not exhaustive and
DEPMU staff should also satisfy themselves thabotier risks exist which would make it
inappropriate for the detainee to be moved to an C:IR
National Security — where there is specific vabfe intelligence that a person is a member of
a terrorist group or has been engaged in/planm@mngrist activities;

Criminality — those detainees who have been waablin serious offences involving the
importation and/or supply of Class A drugs, comeditserious offences involving violence,
or committed serious sexual offences requiring stegiion on the sex offenders’ register,
those who are subject to MAPPA levels 2 and 3 anttlere is a threat to members of the
public if the detainee remains within the UKBA dsta

Behaviour during custody - where an immigratiatathee’s behaviour whilst in either an
IRC or prison custody makes them unsuitable for HRE estate e.g. numerous proven
adjudications for violence or incitement to commsetrious disorder which could undermine
the stability of the IRC estates;

Security — where the detainee has escaped fr@orppolice, immigration custody, escort or
planned or assisted others to do so;

Control — engagement in, planning or assistinfteis to engage in/plan serious disorder,
arson, violence or damage;

Health Grounds - where a time-served FNP is guadeg specialist in-patient medical care
that is not available in the IRC estate. This magiude mothers who have given birth
recently and who need to continue to benefit frowmn ¢are of the prison’s mother and baby
unit. The detainee will be transferred to the IREtate when medically fit to do so.

If DEPMU decide that the detainee is not appropriat accommodation in an IRC they will
refer them to the Population Management Unit (PMUthe National Offender Management
Service (NOMS) who will consider their allocatiamnd prison.



36.

37.

Where it is agreed with the DEPMU SEO that a persanmally considered unsuitable may,
exceptionally, be detained in a dedicated immigratremoval centre, full details must
initially be detailed on the IS91RA part A and estkon the 'risk factors' section of form
IS91 served on the detaining agent (see 55.6)ekample, individuals subject to MAPPA 2
or 3 may be temporarily moved into the IRC estatedositioning prior to removal or to
facilitate a documentation visit from overseasadiis.

All cases who have completed a prison sentencebeiissessed by DEPMU on an individual
basis as to whether they should remain in prisdmedransferred to an Immigration Removal
Centre. Any individual may request a transfer franson to an Immigration Removal Centre
and, if rejected by DEPMU, will be given reasons r fothis decision.

More generally, in the interests of maintaininguwséyg and control in the UKBA detention
estate as a whole, a cap is placed on the totabauof time served FNPs who may be held in
the estate at any one time. Where this cap is eshdime served FNPs will continue to be
held in prison accommodation, even though there beayree spaces within the estate and
even though the individuals concerned may not tlebéras meet the criteria to be held in
prison accommodation. Subject to the numerical tapsfer to an IRC should be considered
and effected at the earliest practicable opporunimless the individual concerned meets the
criteria to be held in prison accommodation.

In all cases, prompt and evidenced consideratiost i@ given to the transfer of time served
FNPs to the UKBA detention estate, and transfeosilshbe effected as soon as reasonably
practicable. Reasons for deciding not to transfiemdividual must be recorded, as must the
reasons for any delay in effecting transfers.'

The version in existence before 26 October 28i®identical terms, save that:

(1) The first paragraph does not include the refegeo ‘the safety of others’;

(2) The 'criminality’ risk factor contained thelfmving additional sentence in brackets:
'However in all such cases consideration shouldiben to the specifics of the offence
and behaviour whilst in custody'.

In both cases, therefore, there is a requirérfmena specific risk assessment, and reasons
must be given for refusing a transfer to an IR®@ne is requested. In both cases, where
someone who has committed a serious sexual offemgeiring registration on the Sex
Offenders Register (SOR) the risk assessment @ylito result in a conclusion that they
should not be transferred to an IRC save in exopgticircumstances.

PSO 4630

38.

On 4 February 2008 Prison Service Order (P$3)4ssue 287 was brought into effect. This

contained a section numbered 5 headed 'Allocatioincategorisation of those detained under
the Immigration Acts'. It does not appear to hbgen revised since February 2008, at least
as relevant to this case, and provides as follows:

'5.1 Population Management Section liaises with themigration Service population
managers (DEPMU) to determine the most approptitation for the detainee to be
held after expiry of a custodial sentence, shooichédiate removal not be possible. A
protocol is in place between NOMS and BIA whichssetit the criteria for allocation.
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In general terms, Immigration Detainees will onlprmally be held in prison
accommodation in the following circumstances:
National Security — where there is specific (ved)i information that a person is a
member of a terrorist group or has been engageatrorist activities.
Criminality — those detainees who have been inwlvethe importation of Class A
drugs, committed serious offences involving viokenar committed a serious sexual
offence requiring registration on the sex offendexgister.
Security — where the detainee has escaped prisonnoigration custody, or planned
or assisted others to do so.
Control — engagement in serious disorder, arsaslence or damage, or planning or
assisting others to so engage.

The above criteria are an initial guide to indictite suitability of detainees for the IRC estalte.

must be recognised that the behaviour of ex-FNP detainees will be the key factor as some who
would be excluded by the above criteria may be sufficiently well behaved to merit transfer.

It must be assumed that regardless of the guidelarey ex-prisoner who had been

deemed suitable as a Cat. D will be acceptablthiotRC estate.

When a detainee meets the above criteria they dhoalreferred to PMS who will

consider their allocation to a prison.

Immigration detainees who fall into one or moretled following groups will remain in

prison custody:
Importation of class A drugs
An offender subject to Notification RequirementeX®ffender Registration)
Life and Public Protection sentenced (under the 20@3) prisoners
Those identified as presenting a risk or potentisk to children as set out in
“Safeguarding Children” policy
Offenders who need to be managed at MAPPA levalsd23
Offenders identified on OASYS as high or very higgk of harm
Those subject to protection from harassment praesdunder PSO 4400 chapter 2.

5.2 DEPMU handles both management of the populdtédd in the Immigration Removal

5.3

Centres, and the detainee escorting contracts.

DEPMU will require a risk assessment to endhkm to consider an immigration

detainee for transfer from a prison to a Removastf@. The prison may therefore on
occasions be asked to complete form IS91RA (sugbiethe Border and Immigration

Agency) in order to allow DEPMU to risk assess shbject’s suitability for a transfer.

The form requests information concerning the sulgdoehaviour in prison, and all

relevant information, including adjudications, shibbe disclosed.’

It is relevant to observe, therefore, that unB80O 4630 there are stated to be certain
categories of detainee who will remain in prisogarelless of their individual circumstances,

and with no possibility of transfer even in exceptl circumstances, contrary to the position
as established in the EIG. Among those categofiggisoner are offenders subject to SOR
notification requirements, into which category @laimant falls.

DSO 12/2007

40.

In September 2008 Detention Service Order IZ72ame into effect. It dealt with transfers
of FNPs subject to Multi Agency Public Protectiomrangements (‘MAPPA') from prisons to
IRCs. It required UK Border Agency ('UKBA") stadfi risk assess FNPs on a monthly basis



to establish their suitability for transfer into HC, with the risk assessment to be based on
the behaviour of the individual detainee.

May 2009 SLA

41.

From 1 May 2009 a Service Level Agreement (SLi#gtween National Offender
Management Service (NOMS) and UKBA set out in AgperD the criteria for this risk
assessment. Although so far as | am aware nobkspad document, it was in substantially
the same terms as #55.10 EIG, although it alsoagwed a further specific direction in
paragraph 10 that these criteria were only andinguide’, that the 'key factor' would be 'the
behaviour of immigration detainees’, and that dos&r inspection' detainees initially
appearing unacceptable might present an accepiakléor transfer. Mr Karnik emphasises
this as recognising the need for individual consitien.

The DEPMU Notice dated 28 April 2010 and subsequent events

42.

43.

44,

45.

46.

The documents disclosed by the Defendant anBwdns' withess statement reveal that on 28
April 2010 Mr Evans issued a Notice, instructingtttvith immediate effect no MAPPA cases
should be moved into any IRC. It appears thatirtiyeetus for this was a letter from NOMS
to DEPMU dated 1 April 2010 expressing concern thetuitable detainees were being held
in IRCs and released without proper notice to @&@iddn with the relevant authorities.

| should note at this stage that there aremfit categories of MAPPA cases; level 1, which
applies to low or medium risk individuals, includesses, such as the Claimant in this case,
who are automatically included as a result of bgiared on the SOR. Levels 2 and 3

applies to higher risk cases.

Mr Evans states that this Notice was intendelalve only temporary effect until a meeting,
arranged for 6 May 2010 could take place. He ghg$ at the meeting inconsistencies
between PSO 4630 and the SLA were discussed nglvecognised that the former was more
restrictive in that it provided for certain cateigsrof FNP who would not be transferred to an
IRC regardless of their personal circumstancess dtear from the minutes of that meeting
that there was considerable discussion about wbathgories of detainee should not be
transferred to IRCs regardless of their personauaistances. In particular, the category of
MAPPA 1 sex offender cases was raised as an issderther discussion. In that context Mr

Karnik has observed that one argument raised at#eting, according to the minutes, was
that it could be said to be inconsistent to say thea risk from MAPPA 1 sex offenders was

So great that they could not be transferred to IR@sn, but for their being in administrative

detention, they would already have been lawfullgased into the community. The meeting
concluded with the parties agreeing that furthecua$sions and action were required.

Subsequent to the meeting, the policy was edvisy Mr Evans issuing a further Notice
64/2010 dated 16 August 2010, under which the ttjon on transfer of MAPPA cases into
IRCs was lifted in part, but continued to applyM#PPA level 1 registered sex offender
cases (of which, as | have said, the Claimant wes as well as MAPPA 2 and 3 cases.
Again, Mr Evans states that this Notice was ontgnided to have temporary effect, pending
agreement on the new arrangements.

The Defendant has also disclosed a chain ofl @oaespondence between DEPMU and
NOMS following a further meeting held on 8 Septem®@10, from which it appears that it
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was agreed that whilst certain categories of oféenmhcluding child sex offenders, would be
barred from transfers to IRCs, other sex offendeduding MAPPA 1 cases, would be risk
assessed by the prison probation offender manatpch DEPMU would use as part of their
risk assessment process in deciding whether tnansfe suitable. It appears to be suggested
that pending the drafting and implementation ok&vi?SO and SLA the existing PSO would
be used as guidance. In one of the emails Ms \Wsgga NOMS representative, used the
phrase 'blanket ban' in relation to the remainxgusled categories.

In his witness statement, however, Mr Evans $hat there is no blanket ban, because 'there
will always be the potential for an exceptional ea® be transferred to an IRC
notwithstanding convictions for such serious offsbut they are expected to be self-evident
(eg where the circumstances of the conviction ®ddate mean the general risk assessment
process will yield a low risk of harm to the publiclf this is intended to be a reference to the
EIG, then it is consistent with the versions inceboth before and after 26 October 2010. If
however it is intended to be a reference to the ,RB€N it is clearly incorrect, because the
PSO does indeed in my judgment contain a 'blan&et &n certain categories of detainee, as
indeed Mr Evans recognises in his witness statement

The relevant facts

1)

48.

49.

50.

The Claimant's background and offending history

The Claimant was born in Tunisia on 26 Decenil®&0 but moved with his family to Libya
as a child so that he has Libyan nationality. Heved in the UK from Libya on 8 March
1978, with a view to studying. He was given leawventer. He has remained in the UK, save
for some short absences, thereafter. He marri@é@8% and had 2 children, now aged 23 and
17 respectively. He was divorced in 2000, butreasained in close contact with his ex-wife
and children since. Although his immigration higtés long and somewhat convoluted, in
summary:

(1) From 1978 to 1991 the Claimant appears to leen in the UK legitimately. In May
1990 exceptional leave to remain was given follgven appeal launched by the
Claimant against a refusal of leave to remain..

(2) From 1991 to 2006 the Claimant was in the Ukhvgermission as the spouse of a UK
citizen.

(3) In 2006 following his further criminal conviom of June 2005 (as to which see below)
a decision to deport was made but subsequentlgurstied in the face of an appeal.

Mr Karnik accepted, as indeed he had to, tmatGlaimant has a long history of offending
whilst in the UK. He has very large number of dotiens. Beginning in 1982 he has
amassed convictions on 26 separate occasions fotah of 64 offences. Most of the
convictions are for offences of dishonesty, witle tther offences mostly driving-related.
There is also one conviction dating from Novemt@®6Lfor failing to surrender to custody,
for which he was fined £30.

The Claimant has however been sentenced ooa3ions for serious sexual offences. Thus:
(1) In December 2002 he received a sentence of @dhs' imprisonment concurrent for

one offence of indecent assault on a female un@l@ndl one offence of indecent assault
on a female aged 16 or over. He was placed o68@t for 10 years.
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(2) In June 2005 he received a sentence of 30 moimiprisonment for it appears two
offences of causing or inciting a female child unt& to engage in sexual activity. The
sentencing judge clearly regarded it as a cauggamiming, and said that he had no
doubt that the Claimant, who he categorised a®riyttselfish and self centred’,
remained a danger to young girls. He was requivesign the SOR for life and made
the subject of a SOPO of indefinite duration, whichongst other things prevented him
from communicating with or being in the companyaaly child under 17 years or from
staying anywhere at which such a person lived, saumth cases for members of his
family.

(3) In October 2008 he was sentenced for a numbearatters including two breaches of
his SOPO, for which he received a total senteridenprisonment of 30 months, of
which 12 months related to the breaches of the SOR® clear that there were two
separate convictions on two separate occasionsebefm separate Crown Courts for
two separate breaches of the SOPO. It appearghédirst breach arose from the
Claimant driving a motor vehicle which he had notifred to the police, and the second
arose from the Claimant being in the company oirlaaged 14 years. The sentencing
judge on this occasion also expressed himself figatighat the Claimant was a
significant risk to young girls between 13 and 1@l #ghat he was 'devious, calculating
and manipulative'.

The Claimant's administrative detention

As already indicated, the Claimant was due ridease on licence on 9 October 2009.
Accordingly it was necessary for a decision todleeh whether grounds existed to detain him
administratively from that point pending his depdidn.

It is not in dispute that the Claimant met tnigeria for automatic deportation, given the

circumstances of his conviction and the lengthisfdrison sentence. On 2 November 2009
the Defendant sent to the Claimant a Deportatiode©together with a letter written by a

CCD officer giving reasons, extending over 7 pagesy the Defendant had decided that
deportation was appropriate.

On 30 September 2009 an officer of CCD Mr Sauthconducted a risk assessment in form
IS91RA Part A CCD and, having identified the pastindicators of risk in the case of the
Claimant as being 'a history or a threat' of 'vick and 'abuse of women / children’,
submitted that form to DEPMU with a request foresh¢ion space for him. In the minute
dated 30 September 2009 of the decision to detailCtaimant it was accepted that his risk of
absconding was not high, although it should bedtitat this was in the context that at that
time no previous attempts to deport him had beesyad. It was however concluded that
his risk of re-offending was 'exceptionally higtfiat he was a risk to the public, in particular
to young girls, and that his criminal history arevdl of risk to the public justified his
detention.

It is clear that in completing this minute tagthor had regard to a probation service report
provided in September 2009. Although that is nefiole me, it is referred to in the AIT
decision as assessing the Claimant's risk of setawum as 'high’, and it is also referred to in
the letter of 2 November 2009 as including theestesnt:

'Using the Walker Model of progressive dangeroasneassess that [AE] is a person with
entrenched beliefs and attitudes and is led by tteeseek out opportunities to act on them.
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His history of offending behaviour indicates a pattof grooming young females with the
intention of engaging or forcing them into sexuzbka

Furthermore, the probation service producedlsequent report produced in March 2010

which is before me. It records that:

(1) An OASys assessment completed on 4 Februar§ a884essed the risk of serious harm
level to females under the age of 18 as 'high'

(2) The author made the same reference to the @hdisnhistory indicating a pattern of
grooming young females, referred to his previowsynonstrated willingness to breach
conditions imposed on him, and assessed his ris&-offending as 'imminent whilst in
the community regardless of conditions imposedeasids demonstrated in the past a
willingness to breach them'.

Although | have not been referred to the cop@neous documentation, it is clear that on
the completion of the custodial element of his seo¢ the Claimant was subjected to
administrative detention, with the decision beingde to detain him in prison as opposed to
an IRC. On 16 October 2009 the Claimant refusedtian to Libya voluntarily.

On 6 November 2009 the first 28 day reviewh& Claimant's detention was completed by
CCD, in which continued detention was authorisedhenbasis that the risk of re-offending
and absconding outweighed the presumption of rele&sirther monthly reviews conducted
thereafter have authorised continued detentiomersame basis.

On 12 November 2009 the Claimant's solicitorstevto DEPMU requesting his transfer to an
IRC. They referred to paragraph 55.10 EIG, but enad reference to any circumstances
which were asserted to constitute exceptional pistances justifying his transfer
notwithstanding his status as someone who had ctiedhserious sexual offences requiring
registration on the sex offenders’ register. T&s not responded to until 27 January 2010,
when the CCD responded saying that 'DEPMU had densi the request, but that due to the
nature of your client's criminal history they bekehim to be unsuitable for location at an
IRC".

In the meantime, on 15 December 2009 an apigicanade by the Claimant to an |J for balil
was refused. This was the first of 10 bail appieses made in the period December 2009 to
July 2010. The reasons for refusing bail wereahatys the same, although on a number of
occasions the 1J has referred to the risk of rerafing and/or the risk of absconding; see for
example the cogently expressed reasons of thedJefhised bail on 22 July 2010.

On 27 May 2010 the Claimant's solicitors repeahe request for a transfer. The letter
referred to the delay in progressing the AIT appezdring and said that as a result the
Claimant had become 'increasingly anxious and deptE, although no evidence was
enclosed to support this assertion. It said that prospects of the Claimant making a
successful bail application are 'extremely low'hu3 no exceptional circumstances were
identified as such, it is apparent from the letteat the new factors identified were (a) the
delay in the AIT appeal; (2) the consequent eftecthe Claimant; (3) the likelihood that he

would remain in detention pending the conclusiornhef AIT appeal. The letter in response
from CCD dated 1 June 2010 did not specificallyrads those points; it simply stated that
'DEPMU have considered your client's request flocaion to a removal centre but that due
to the nature of his criminal convictions (sex affes) he is not considered suitable for the
removal centre'.
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In her witness statement Ms Ouseley states shatreviewed the Claimant's case on 14
December 209, 6 January 2010, 23 January 2010ui202010 and 5 October 2010, and
continued to risk assess him as unsuitable fosteario an IRC. If that is accurate, then it
would appear that the decision referred to in dttef dated 1 June 2010 was either taken by
someone else (and not evidenced in any documedtped to this court) or alternatively that
it refers back to the risk assessment as long a@3 danuary 2010.

The most recent assessment on Form IS91RABRadted 20 October 2010 and signed by
Ms Ouseley, allocates the Claimant to prison ongtleeinds of his sex offending convictions,
and SOPO, concluding that 'in accordance with ucstvns from UKBA and NOMS, sex
offenders who have committed offences against reisbould not be placed in any IRC".

Ms Ouseley accepts in her witness statementthieaClaimant has not been reviewed on a
monthly basis 'due to information quality issueswaen NOMS and UKBA', but says that
this has not had any effect on his position.

The AIT proceedings

The Defendant made a deportation order agdiastlaimant pursuant to s.32 UKBA 2007 as
a foreign criminal by notice dated 2 November 2009.

By Notice of Appeal received by the Tribunal dh November 2009 the Claimant exercised
his right of appeal and also appealed the Defefslgeftisal to grant him asylum.

It appears that the full hearing was firselistor 14 December 2009 but was adjourned due to
the Claimant's own request for an independent €xpeorf. On 12 February 2010 the 1J
made a direction for full disclosure of the Clairtigdiles, which were not disclosed until 17
March 2010. There was then a further adjournmehtlstvthe Claimant's solicitors
considered the files, and a further adjournmentibge the Defendant was not ready. The
final hearing was then re-listed for 22 June 204, regrettably could not proceed because
the 1J assigned to hear the case had previouslyg peasecuting counsel in one of the
Claimant's previous criminal prosecutions. Theringafinally proceeded on 26 August 2010
and the determination of the First Tier Tribunakvwaomulgated on 9 September 2010. In a
careful and lengthy decision comprising 169 panalgsahe AIT dismissed the appeal. On 11
October 2010 a Judge of the First Tier Tribunalsetl permission to appeal and it is
common ground that thereafter the Claimant's appigits became exhausted on 30
November 2010 when the Upper Tribunal refused pssiom to appeal.

The current position

It is common ground that since the Claimantri@salid passport, in order to be removed to
Libya an Emergency Travel Document (ETD) would hagebe obtained with the co-
operation of the Libyan Embassy. That procedunmeois in progress. It appears that there
has been some delay because the Claimant was imgwil visit the Libyan Embassy to be
interviewed, so an appointment had to be cancelletl a prison visit arranged. However
there was no suggestion at the hearing of any netisbelieve that there will be a difficulty

See the Claimant's solicitors' letter dated 2y R1ai10



or particular delay in relation to obtaining an ETMr Karnik realistically accepted that if
and when an ETD is obtained there would be no neimgiobstacles to removal. Equally, Ms
Anderson realistically accepted that if it transpithat there was some fundamental problem
with securing an ETD, then might put a differentngdexion on the case, and that in such
event he would of course be entitled to bring aHrehallenge. At this stage, however, she
submitted that there was no evidence that thisth@asase.

The Claimant's case in relation to unlawful detenn

1)

68.

69.

70.

71.

Delay

For the Claimant Mr Karnik complained that thefendant had been guilty of unreasonable
delays, particularly in relation to the progresshaf appeal to the AIT. He submitted that this
rendered the continued detention of the Claimam¢éasonable on Hardial Singh principles.
Ms Anderson disputed that the Defendant had beelty gaf unreasonable delays. She
submitted that it is not appropriate to subjectdappeal process case to a minute examination
and, second, that in any event the criticisms dsplaced. She further submitted that even if
the Defendant had been guilty of delays that didafigtself render the Claimant's continued
detention unlawful.

It is clear in my judgment that the Defendantinder an obligation is to act with reasonable
or due diligence. In my judgment that applies aslmo her conduct of the appeal to the AIT
as to anything else; if it could be said that trefdddant was deliberately stringing out the
appeal procedure, or even that the appeal procedaseunreasonably protracted because of
the Defendant's culpable acts or omissions, thatidvbe a material factor. Nonetheless, it
must be borne in mind firstly that the Defendanégioot have sole control over the progress
of the appeal and secondly that the Defendantigailwn is not a strict one, but an obligation
to act with reasonable or due diligence. Accorlyinghilst | consider that it is necessary to
form a view as to whether or not the Defendantdwsd reasonably diligently in relation to
the whole period of detention, including the peroting which the AIT proceedings were
underway, | do accept that it is not appropriateubject the case to minute examination with
a view to identifying minor delays.

So far as the details are concerned, Mr Kaighgktified what he categorised as an initial
failure of forward planning in this case, in thai steps were being taken either to make
arrangements for deportation whilst the Claimans wsi#l serving his sentence in prison or to
consider whether or not one of the exceptions toraatic deportation applied. Ms Anderson
submitted that there can be no proper criticismhaf Defendant in these respects. She
submits that there could not sensibly be imposedbdigation to take steps in advance of the
time for deportation because it might be, for exenghat the Claimant would have decided
to leave voluntarily. She also submitted thatBleéendant was entitled to wait to see what, if
any, challenge the Claimant might make. | agréth whe Defendant's submissions. It
cannot be right or proper in my judgment to impssme form of positive obligatioan the
Defendant to take steps in advance of the date wierobligation to leave arises and in
advance of any asylum claim being made.

Mr Karnik criticised the Defendant's delay noyiding disclosure for the AIT case, which he
submitted was the cause of significant delay. Hemré&is Anderson submitted that there was
no basis for substantial criticism, pointing ouattlthe AIT itself had imposed no sanction
against the Defendant in this regard. She alsergbd that the Defendant can scarcely be
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blamed for delay caused in complying with the Clmt's own request for a significant
amount of disclosure especially, as transpired,nmbhenade no difference to the eventual
result. Again | agree with Ms Anderson that thé&lemce in this case does not suggest that
the Defendant failed to act with reasonable dilggem its conduct of the AIT proceedings,
and in any event that any delay due to the delgyawiding disclosure did not increase the
overall length of the AIT proceedings by more thmmonth or so. It is true that the
proceedings were also delayed by the Defendanb&iog ready to proceed, but again that
delayed matters by no more than 2 months, andyreaant the reason for that has not been
explored so that it cannot be concluded, for examgiat the Defendant was guilty of
deliberate stalling tactics or flagrant inactivityrthe final delay due to the recusal of the 1J
assigned to hear the case in June cannot in mynedgpossibly be laid at the Defendant's
door.

Overall, | accept Ms Anderson's argument that Defendant cannot be criticised for the
delay from the date when the Claimant ought to heftehe UK voluntarily down to the date

when his asylum claim was finally determined agaims. It is not a question, | accept, of
making a finding that the Claimant is to be crdexn for pursuing a spurious asylum claim,
indeed there is no submission to that effect ia taise. It is simply a recognition of the fact
that where, as here, someone subject to automegiortation avails himself of his right to

challenge that by raising an asylum defence, thatgss then has to be followed to its
conclusion before steps can be taken to effect vairend, all other things being equal, the
Defendant can hardly be found guilty of unreasomatdlay in the period of time in which

that legal challenge is proceeding.

Insofar as it is asserted, | am satisfied thete is no basis for criticism of the Defendant in
the period from the conclusion of the AIT procegdinto date. | also agree with Ms
Anderson that at this stage it cannot be saidttieae is no reasonable prospect of securing
the Claimant's removal to Libya within a reasondinheframe.

Risk of absconding

Mr Karnik submitted that the evidence showexdjraleed CCD had previously accepted in
September 2009, that the Claimant did not presdngfa risk of absconding. He observed
that since the Claimant was the subject of a SGIPQ nhon-compliance would be the subject
of criminal proceedings regardless of any othercsan. He submitted that the previous
offence of failing to surrender was one previougmde in the context of the Claimant having
been required to attend court on any number ofgicna in connection with his previous
offending, so that it carried little if any weight.

Ms Anderson submitted that here there was laiskaof absconding, given that the Claimant
had in the past failed to comply with immigratiaw, committed one offence of failing to
surrender, and committed a whole host of othernofe demonstrating his disregard for
authority and willingness to breach conditions isgab on him. She also pointed out that he
appeared to have no settled home life and, having lost his appeal to the AIT and faced
with the prospect of deportation, might well disappif released from detention pending
removal.

In my judgment there is clearly a risk of almatiog which the Defendant was and is entitled
to take into account and which is if anything highew than it was at the outset. However |
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accept that the risk of absconding, whilst not iggge, is not a very high risk factor on the
facts of this case.

Risk of re-offending

Mr Karnik submitted that in this case what leghpened was that the risk of re-offending
had, wrongfully, been elevated into the primary pmse of continued detention and,
wrongfully, had been treated as a ‘trump cardifyusy continued detention. He suggested
that the offending history did not show an incregsievel of serious sexual offending and
that the most recent conviction for breaches ofS364°0O did not in itself involve allegations
of sexual offending. He referred me to a psycluaeport prepared on the Claimant at his
solicitors request in connection with the AIT predags by a Dr Saleem dated 27 January
2010. De Saleem concluded that he was likely taraa similar offences if not adequately
supervised and supported in the community, but wibquate supervision and support the
likelihood of these offences occurring was not high

As to the previous sexual offending history, Kisderson observed that the information
available to the probation service, on which théeDdant was entitled to rely, indicated that
there was a history of grooming, and that the breamf the SOPO involved not simply a
failure of notification but also the Claimant inag a 14 year old girl back to his flat with her
friends and alcohol. Although she noted that th&n@ant had apparently challenged the
conclusions in the probation reports, nonethelbssssibmitted that it was information upon
which the Defendant was entitled to rely.

| am satisfied that the previous sexual offegdiistory of the Claimant, when read with the
available information as to the continued risk pbbg the Claimant to young females, fully
justifies a conclusion that he continues to poséh risk of serious harm to young females,
including a risk based on his history of groominglsvulnerable persons. | am satisfied that
the opinion of Dr Saleem cannot when set agairestother information before me justify a
conclusion that a release into the community withesvision and support would reduce that
risk to an acceptable level. In my judgment ththauof the March 2010 probation report
was fully justified in assessing his risk of reesftling as ‘imminent whilst in the community
regardless of conditions imposed as he has denatedtm the past a willingness to breach
them'.

Other relevant circumstances

| have regard to the fact that the Claimantb®en detained in prison although, for reasons
which | state in the following section of this judgnt, | am satisfied that the decision to

detain in prison rather than transfer to an IRGris which cannot be challenged. Although

the Claimant has now been detained administratificglya period of over 14 months as at the

date of the hearing, | do not consider that orfélaés of this case that is an unreasonably long
period.

Conclusions in relation to challenge to detentio

Accordingly, applying the Hardial Singh prinleip to the facts of this case, | am satisfied that
the continued detention of the Claimant is lawfulam satisfied therefore that there is no

basis for the complaints made in this regard aatl tthie Claimant is not entitled to the relief

which he seeks. Accordingly this limb of the claimist be dismissed.



Challenge to refusal to transfer from prison to anlRC
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As | indicated at the beginning of this judgmevir Karnik advances a number of challenges
under this head, so that in substance he: (a)estgdk the Defendant's refusal to transfer the
Claimant to an IRC on the basis of the applicattbran unlawful unpublished policy; (b)
complains that if that policy is, as he submitsttthe sexual offences convictions alone
preclude transfer, then the policy is contrary be fpublished policy and irrational; (c)
complains that the Defendant failed to consider@t@mant's individual circumstances, to
conduct any risk assessments or regular monthipwavas required, and failed to provide
any or any good reasons; (d) challenges the refissdfansfer even if pursuant to the
published policy on the basis that the decisicelfiis irrational or Wednesbury unreasonable.

Ms Anderson accepts, in my judgment corredtiat a decision about whether or not to
transfer to an IRC is one which is in principle @#ible to judicial review on public law

grounds. She does however submit that it is amatipeal decision made by persons with
expertise in this area, and that the court shoatdoe too ready to overturn the judgment of
such persons. | am not convinced by this argumeatcept of course that where a qualified
professional conducts a risk assessment basedemifisg criteria and applying their own

professional expertise a court should be slow tmrs& guess that conclusion. However it
does not seem to me that this is what the releR&RMU officers are doing in this case.

They are considering the evidence of risk whichawailable to them, and making an
assessment based on that evidence. It does rmotteeme an exercise of professional skill
and judgment or, for that matter, an operationalsien. | do however accept that, unlike the
position where one is applying the Hardial Singimgples, the only basis on which the court
could interfere would be on established judicialie®&s grounds, so that the court is not
permitted to substitute its own decision for thiath@ Defendant.

As to the substantive challenge Ms Andersonmstsbthat: (a) there was no unlawful
unpublished policy; (b) if there was it was not lggagh to the Claimant; (c) even if it was he
would not have been transferred under the publigf@ty anyway, which was perfectly
rational and properly applied in the Claimant'segdsl) the Defendant's failure to conduct
monthly reviews does not render the decision unlagiven that there have been regular
lawful reviews over the period in question; (e) tieeision not to transfer is unimpeachable.

What policy has been applied by the Defendant irelation to the Claimant's detention?

It is apparent that there is a real differehe@veen the policy as it appears in the various
documents to which | have referred. Thus if onesaters the policy as contained within the
EIG, and also the SLA, then it is clear in my judgrnthat there is no blanket ban on the
transfer to IRCs of FNPs, such as the Claimant, whee convicted of child sex offences,
and who were placed on the SOR. Thus in the vexsiche EIG in force as at the date when
the Claimant became detained under immigrationrogrthe guidance directed the officer to
focus on the specifics of the offence and the FWBraviour whilst in custody. Whilst it is
true that this was removed from the revised versibba exceptional circumstances category
still remains.

By contrast, it is clear that PSO 4630 maketedr that a FNP such as the Claimant who is
subject to sex offender registration notificatieguirements will not be transferred from
prison to an IRC, regardless of any exceptionaucirstances, and this is also the effect of the
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two DEPMU Notices issued on 28 April 2010 and 1&@Ast 2010. It is also clear from the
evidence in my judgment that in relation to the IMEP Notices this was a policy change
which (a) was not publicly disclosed; (b) was insistent with and potentially less favourable
to MAPPA sex offender cases than was the publishelty, in that it permitted no
consideration of the individual circumstances, eveexceptional circumstances.

In my judgment there is no evidence or basiafsubmission that in general and over the full
period of the Claimant's detention the Defendastfblowed the policy contained in the PSO
as opposed to the EIG and SLA. Although it couddalbgued that the policy being applied
following the September 2010 meeting is the PS@; dmes not on the evidence before me
appear to be the case. | reach these conclusemasibe:

(1) Inrelation to the difference between the Ea &LA on the one hand and the PSO on
the other, the PSO itself refers to the criteria ddocation as being set out in the
protocol in place between NOMS and UKBA. FurtherepdJKBA officers would be
expected to work to the guidance applicable to théra EIG guidance, rather than
guidance applicable to prison officers. The pragatibn of the OEC, and then the EIG
in its place, and the amendment to the EIG in QGatd010 would all have been
pointless if in fact all UKBA officers had been astill are instructed to work to the
PSO.

(2) Mr Evans says in terms in his witness statentlat the exceptional circumstances
category still applies and it is clear from hisneiss statement that he is fully aware of
the fact that this appears in the EIG but not RISO.

(3) The e-mail sent by Mr Evans following the Sepber meeting refers to the PSO as
being used in the short term 'as guidance'. Thas dot, in my judgment, dictate a
conclusion that the exceptional circumstances cayeig not being applied.

(4) It appears from a fair reading of the witnesgesnent of Ms Ouseley, although perhaps
not as clearly as it might do, that she has beekingto the EIG guidance, which she
sets out in her witness statement.

It is clear that the initial decision to detaire Claimant in prison was taken before the 28
April 2010 policy came into effect. There is ncsizain my judgment for suggesting that the
Defendant did not approach the question of whetheiClaimant should be transferred to an
IRC or remain in prison on anything other than tiagt set out in the EIG, thus including a
consideration of whether there were exceptionatuanstances. Although there is no
evidence in the documents with which | have be@viged or in the witness evidence that
the question of exceptional circumstances was Bpaity addressed in the initial decision,
Ms Anderson submits, correctly in my judgment, tequally there is no basis for believing
that the appropriate policy was not followed. lartcular she observed, correctly in my
judgment, that one would expect exceptional cirdamses either to be self-evident from the
information provided to the DEPMU officer or to bsserted by the detainee. In this case
there is no suggestion by Mr Karnik that at anyetioefore 28 April 2010 the Claimant or his
solicitors had asserted that there were excepticnaimstances. Nor in his submissions has
he identified anything which could be regardedwashs For the reasons which | give later, |
am satisfied that there were no such exceptiomaligistances, nor indeed any factors which
would mean that the refusal to transfer to an IR i any way irrational.

Mr Karnik submitted that the first decisiontégtafter the introduction of the 28 April 2010
Notice, namely that dated 1 June 2010, was obwadistated by the undisclosed policy. It
will be recalled that this was a response to thain@nt's solicitors' letter of 27 May 2010,
where although no exceptional circumstances weeatifiled as such, there was specific
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reference to (a) the delay in the AIT appeal; (@) tonsequent effect on the Claimant; (3) the
likelihood that he would remain in detention pemgdihe conclusion of the AIT appeal. It
will also be recalled that the response simplyestahat 'DEPMU have considered your
client's request for relocation to a removal cebiné that due to the nature of his criminal
convictions (sex offences) he is not considerethblg for the removal centre'. Mr Karnik
also relied on the the subsequent and most reesessment, dated 20 October 2010 and
signed by Ms Ouseley, which allocates the Claintanprison on the grounds of his sex
offending convictions and the SOPO in force agdannst, concluding that 'in accordance with
instructions from UKBA and NOMS, sex offenders whave committed offences against
minors should not be placed in any IRC'.

| am troubled by the fact that the letter afuhe 2010 does not respond to the specific points
put forward by the Claimant's solicitors and theg aissessment of 20 October 2010 makes no
reference to those points either or more genetaltize question of the Claimant's individual
circumstances and whether or not there are exeghtarcumstances. However, on balance |
am nonetheless satisfied that there is still n@@rdoasis for concluding that the Defendant
approached the continuing detention of the Clainmaprrison on the basis that there was no
discretion even in exceptional cases to considearsfer to an IRC. In particular | accept Ms

Anderson's submissions that:

() The courts should not criticise the Defendamt ot drafting letters or promulgating
forms which require the relevant officer to go tngb a lengthy tick list, including a
box confirming that the officer has considered Wiketexceptional circumstances
apply.

(i) In the absence of any self-evident exceptiarialumstances or assertion of such by the
Claimant, there is no basis for requiring the letbe form specifically to consider
whether they exist.

Again, however, even if that is wrong, for tieasons which | give later, | am satisfied that
there were and still are no exceptional circumstamor other factors which would mean that
the refusal to transfer to an IRC was or is in aay irrational.

The challenge to the published policy
In WL (Congo}he Court of Appeal held, at paragraph 48(2),. that

‘Although a policy involving a presumption of detien is not in itself necessarily unlawful, a
policy which effectively operates as a blanket @pls unlawful'.

It is common ground between the parties thatditons in prison, at least in closed
conditions such as those where the Claimant remanesfar more restrictive than those in
IRCs. The Claimant relies on this as supportirsgsiiiomission that the decision to detain him
in prison is unreasonable and unlawful. The Dedemdelies on this as supporting his
submission that it is justified to adopt a gen@licy of refusing, save in exceptional cases,
to transfer those who have committed serious seaffahces requiring registration on the
SOR to IRCs. In particular, the Defendant reliaestlee evidence of Mr Evans to the effect
that IRCs are designed to allow detainees as miegddm as possible whilst preventing
absconding, so that detainees are able to use enplbdnes and access the internet, there is
complete freedom of movement and association, &itbrs — including the families of other
detainees - are both encouraged and when visibhdjmited to specified visiting areas. Mr
Evans contends that to transfer a convicted cleiddagfender such as the Claimant to an IRC
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would pose unacceptable risks to children visitthg IRC, and would present a risk of
‘grooming’ via mobile phone and/or internet. Thefdddant's case is that the IRC regime is
intended to be very different from the prison reginvhich makes it completely unsuitable
for serious sex offenders such as the Claimant saesceptional circumstances, which do
not apply here, and that if IRCs were used to heeseus sex offenders such as the Claimant
that would subvert the regime established in thedR

Mr Karnik submitted that it is wrong to congidieCs as a bloc, when — as is common ground
— there are male only IRCs. He submits that thlesrposed by persons such as the Claimant
could be controlled within male only IRCs. Ms Anslen accepted that there are indeed male
only IRCs, but submitted that even in these femaale child visitors are allowed, and there is
no restriction on mobile phone / internet usagbusishe submitted that there is no evidence
that the Claimant could be transferred to an IR@mtthe conditions are such that the risk
posed by the Claimant could be controlled. AltHowdr Karnik submitted that there are
male only IRCs where the conditions in which femeatel child visitors are controlled, so that
the risk of inappropriate contact could be conéallhe was unable to point to any evidence to
support this contention and it would, in my judgtean counter to the ethos behind IRCs as
described by Mr Evans if that were to be impleméntdn any event, as Ms Anderson
submitted, this would not deal with the risk of gnaing via the internet.

In my judgment there can be no successful @hgdl on the grounds advanced by Mr Karnik
to a published policy which holds that those cotadcof serious sexual offences requiring
registration on the sex offenders’ register shoséde in exceptional circumstances, remain in
detention as opposed to an IRC, where that puldigiodéicy does require an individual risk
assessment of all detainees at the outset and@gukar basis thereafter so that the question
as to whether there are exceptional circumstarcesnsidered at the outset and regularly
thereafter.

Although | was initially troubled by the fadtat it appears that the policy introduced by the
Notice of 28 April 2010 was a blanket policy whielas operated without public notification
that the policy had changed, on mature considerdtiam satisfied that an administrative
decision, in response to a genuine concern exmtdsgahe Head of Public Protection at
NOMS, to impose a short term halt on transfersrmyf IAPPA cases from prisons to IRCs,
in circumstances where it was known that it washartsterm solution pending a more
considered decision, was not unreasonable nor duilaw

The challenge to the decision to detain the Claant in prison under the EIG

Mr Karnik submits that if the risk assessmérad been conducted in accordance with the

published policy, then there was no basis for theision not to transfer the Claimant to an

IRC. He relies in particular upon:

(1) The failure, he submitted, to consider the @kt's individual circumstances, other
than his offending history.

(2) The failure, he submitted, to consider thataligh his offending history is indeed poor,
the majority of the offences would not indicate a®yious risk to the stability of an
IRC or to the safety of their staff, their othecopants or their visitors.

However in my judgment, for the reasons whigave above in relation to the decision to
detain, | am satisfied that the individual circuamtes of the Claimant, and specifically the
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risk he poses to young females, are such that ¢kesidn to detain the Claimant in prison
rather than in an IRC was and is fully justified.

| do not consider that there is any evideneg tie risks presented by the Claimant could be
controlled by his transfer to some specified IRICaccept the Defendant's evidence that the
conditions in IRCs are not designed or intendedstarth a purpose. There is no indication
that he could receive the supervision and suppo&ddeem considers necessary to reduce the
risk of committing further offences whilst in an@R | consider that the Defendant was
entitled to consider that these risks are presesn @ a male only IRC, where the Claimant
would have the opportunity to come into contachwibung female visitors and groom them.

| do not consider that the factors relied gmMo Karnik, or for that matter the factors refatre
to by his solicitors in their letter of 26 May 20&06uld justify a conclusion that the refusal to
transfer can be attacked on grounds of irration&lédving regard to the policy contained in
the EIG and the reasons advanced as justifying ayoclicy.

Failure to hold regular monthly reviews

It is acknowledged by the Defendant in Ms @ryse witness statement that the requirement
in DSO 12/2007 for a monthly risk assessment tedreducted on an individual basis of all
time served FNPs remaining in prison was not cosadplvith, but | accept her evidence that
this has not prejudiced the Claimant in any waygabse it is clear that risk assessments were
done on a reasonably regular basis. It cannotidarsany judgment that this failure either in
itself renders his continued detention in prisoropgosed to an IRC unlawful, or otherwise
has any material bearing on the issues in this case

Conclusion in relation to challenge to place afetention

For the reasons | have given, this challengst mso fail.

The claim for damages

103.

104.

105.

Although not strictly necessary in the lightoy previous conclusions to deal with this, since
it has been fully argued and since it may be releegther if this case goes further or to the
associated case, | should express my conclusiottsegpoint.

Ms Anderson submitted that since this was w@onaatic deportation case where s.36 UK
Borders Act 2007 provides for detention unless ®ecretary of State considers it
inappropriate, that provides the legislative autiidor the detention so that there could be no
claim for damages for false imprisonment, even g¢gfodhe courts would retain their
jurisdiction to quash an unlawful decision not teedt release. She relied upon the decision
of the Court of Appeal in WL (Cong@) paragraphs 88-90 in relation to detention usder
paragraph 2(1) of Schedule 3, and the subsequeshtiriistance decision of Blake J in R
(MXL) v SSHD [2010] EWHC 2397 (Admin), at paragraph 29 appythat decision to a
s.36 case such as the present.

| am satisfied that | must follow the decisionWL (Congo)and also that | should follow
MXL, so that | conclude that there is no claim for dges available to the Claimant in this
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case. Mr Karnik has failed to advance any grodadsubmitting that the decision is MXk
wrong or otherwise should not be followed.

Furthermore, | agree with Ms Anderson thatghme cases (and for that matter the further
decision in_Anarpmake it clear that it would be necessary in avgne for the Claimant to
establish causation to make a successful clairddorages for false imprisonment, and that in
this case the Claimant would be unable, even itdwdd have successfully challenged the
decision to detain on procedural grounds or otlegality, to show that the detention could
not lawfully have been justified in any event or ttacts of this case. This is so in my
judgment whether the test is one of materialitpfonevitability.

It is clear from the authorities that no difiet approach would be taken in relation to a claim
for damages for breach of Article 5.

The further issue, which again does not agigen my conclusions but on which | should
express an opinion, is whether if the Claimant daodt establish that he had been wrongfully
detained, but could establish that he had beerwtmllg detained in prison as opposed to an
IRC, he could make a successful claim for damagethat basis. Ms Anderson relied upon
the WL (Congo)case and also upon the first instance decisiokaineth Parker J in
Rashford v SSHO2010] EWHC 2200 (QB) where the judge, foundingnéelf upon_SK
(Zimbabwe) held at paragraph 14 that even if there had lzepnocedural impropriety in
relation to the Claimant's transfer from an IRCpttson, that could not found a claim for
damages for false imprisonment, because the detewts and remained lawful throughout.

| agree with this submission and considepeaetfully, that the approach of Kenneth Parker J
in Rashfordis correct. In my judgment there is no basis doclaim for damages in this
respect. | do not consider that Mr Karnik can rety Article 5 in this context to seek to
outflank this argument, and again | am satisfiedt thven if damages were in principle
claimable the Claimant would have to satisfy thesedéion test and again, whether the test is
materiality or inevitability, there is no possibylion the facts of this case that he could ever
establish that the decision not to transfer himatoIRC would not have been the same
regardless of any procedural or other improprietyi@gality which he might establish.

Accordingly, | am satisfied that there is rasis for a claim for damages either in relation to
the claim for wrongful detention or the claim foromgful detention in prison as opposed to
an IRC, and these claims must fail.

Overall conclusions

111.

112.

The Claimant's claim for judicial review mbstdismissed.

Finally, | express my gratitude to counseltfair full and helpful submissions.



