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JUDGE MCKINNON: On 14th August 2006, at the @noCourt at Liverpool, the
appellant pleaded guilty to seeking leave to renrathe United Kingdom by deception
contrary to section 24A of the Immigration Act 19(¢bunt 1). On 11th June 2007 he
pleaded guilty on re-arraignment to an offence bfaming property by deception
(count 2). On 12th July 2007 he was sentencedttdahof 12 months' imprisonment,
that is to say on each count concurrent, and witirection under section 240 of the
Criminal Justice Act 2003 that 43 days spent onarhmust count towards sentence.
He was in addition recommended for deportation. isltthat last order, the
recommendation for deportation, that he now app®aleave of the single judge.

The facts of the case may be summarised asv®ll®n 25th April 2000 the appellant,
using the name of Khames Benhammedi, obtainedaatwienter the United Kingdom
as a visitor. He arrived in the United Kingdom tiext day, gave his name as Khames
Benhammedi and said that Benhammedi was his famailge. He said he intended to
stay with his brother, whom he had not seen foumber of years. He had £1,000 on
him and a return ticket to Malta dated a few monitter. On the basis of the
information provided by the appellant he was peedito enter the United Kingdom.
He later applied to extend his visa, but withdreat tapplication and in the event he left
the United Kingdom towards the end of Septembéhalf year.

On 13th February 2001 the appellant appliecheoBritish Embassy in Tripoli for a
visa in the name of Khames Benhammedi, statinghitbavanted to study English. He
used the same passport that he had used in Afdl.2Uhe supporting documentation
included receipts for medical treatment that he teaeived in the United Kingdom in
the earlier visit and a letter confirming that redicompleted a basis English training
case, again during that earlier visit. He told igmation offices in Tripoli that he left
the United Kingdom on 19th September 2000, havinged as a visitor but decided to
take an English language course. He said he dised\he could not study English on
a visitor's visa and had been advised to returhiltga and apply for a student visa
before returning to the United Kingdom. The apgtilen for a visa was refused
because the immigration officer was not satisfibdt tthe assertions made by the
appellant were genuine.

We then move to just over a year later wher2@th April 2002, a firm of solicitors in
Birmingham submitted an application for politicalylum on behalf of this appellant, at
this stage now calling himself Khames Al Barhamidagiving an address in
Birmingham. The appellant used this new identdy, it were, although that was a
genuine name, from this moment onwards.

On 9th May 2002 he attended a Home Office asydaraening interview. He claimed
that he had entered the United Kingdom via Egypt llialta using an Italian passport
-- obviously a false passport. He said he had merariously obtained a visa to enter
the United Kingdom, which was untrue. As a rebeltwas permitted to remain in the
United Kingdom.

It was the Crown's case that this entirely néantity had been constructed to obtain
leave to remain in the United Kingdom given thdiearefusal.
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When interviewed by an immigration officer ontt2®ay, the appellant claimed that
he had left Libya due to his involvement in a podit group following the discovery
that his brother had been arrested.

On 8th July 2002 the appellant's applicationafylum was refused, but he was granted
exceptional leave to remain in the United Kingdouoe do the political situation in
Libya at that time. He was also permitted to abtaork.

On 15th July 2002 he lodged an appeal, whichdisaeissed on 4th March 2003, but a
later appeal to the Immigration Appeals Tribunakwa#owed on 7th January 2004, and
that enabled him, on 10th March 2004, to apply te Home Office for a travel
document, which was issued again using the newitgen count 2, as we have said.

As a result of the two names given by the dapglthe Home Office had in fact
created two quite separate files, unaware at tageshat it was dealing with the same
individual. But later checks revealed that the twaomes related to the same person,
and on 9th February 2006 the appellant was inteede After some prevarication, he
indicated that he had previously entered the Unk&ugdom under the name of
Benhammedi. He said that he had deliberately chaose to inform immigration
officials of the previous visit to the United Kingieh because he said he was afraid to
be returned to Libya.

He pleaded guilty on the following basis to moi, which is not without importance
given the narrow nature of the appeal: firstly,ttthee names of Khames Al Barhami
bathroom and Khames Benhammedi are both genuineesash the defendant;
secondly, that the substance of the appellantimmdiar political asylum was truthful
and accurate; and, thirdly, that the deceptionaegnl was done out of a fear that the
genuine asylum application must be jeopardiseddayguhis Benhammedi name, and
there was a similar basis of plea for count 2.

The appellant was born on 5th January 1978isHelibyan national with no previous
convictions. No appeal is directed to the senteridmprisonment passed, which was
entirely within the bracket for sentencing in tlukass of case. In relation to the
recommendation for deportation, the learned judgevb simply stated as follows:

"As far as the recommendation to the Home Secrdtargeportation is
concerned, | do make that recommendation. Younare British citizen,
you are over 18. The offence is punishable witprisonment and the
correct notice in writing has been given. | amis$igid your continued
presence in this country would be contrary to tbblip interest. Itis a
matter for the Home Office and Immigration Authdt to consider,
taking into account all relevant matters includmg recommendation."

In the grounds of appeal, and further in theree of his submissions today, Mr Kemp
submits, firstly, that the judge had failed to giemy reasons for making the

recommendation, although the Court of Appeal haesséd the importance of doing so
in a number of cases in fairness to the appelladtta assist the Secretary of State in
his ultimate decision whether the appellant shdudddeported; and, secondly, the
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appellant's claim for asylum will have to be reasséd by the Secretary of State, and
that would not be assisted by any complicationirsgi®ut of such a recommendation

for deportation, particularly when the reasons weseer given and accordingly would

not be known to the Secretary of State.

In the case of Nazaril Cr App R 87, the Court of Appeal considered ghaciples
that should apply when making a recommendationlémortation. In doing so, Lawton
LJ quoted with approval a passage from the leadurtority of Caid [1970] 54 Cr
App R 499, when the court quashed a recommendfaiiateportation in that case:

"It desires to emphasise that the Courts, when iderisg a
recommendation for deportation are normally conegreimply with the
crime committed and the individual past record #mel question as to
what is their effect and the question of poterditiriment just mentioned.
It does not embark, and indeed is in no positioenark, upon the issue
as to what is likely to be his life if he goes backthe country of origin.
That is a matter for the Home Secretary."

He went on to say:

"The more serious the crime and the longer therdettee more obvious it
is that there should be an order recommending tetpmr. On the other
hand, a minor offence would not merit an order necending
deportation."

Turning back to the present case, this is gelimt who has, rightly or wrongly, been
living in this country since approximately April @0. He has no other criminal

convictions beyond those in this case; he has her @llegations pending against him,
and prior to his arrival in the United Kingdom 9@ he had entered the United
Kingdom as a visitor. We are told that he met alibtee years ago and married a
woman with whom he shares a loving and supporeélationship. His time has been
spent mainly on his business activities here aeddipg time with his wife.

The pre-sentence report prepared for the sentgrnearing suggests that there was
little to suggest that Mr Al Barhami has any pro¥gnal or anti-social attitudes. Since
he has been living in the United Kingdom he haskedy initially for his brother, then
more recently he has been self-employed.

Mr Kemp submits that there is nothing, othantkthe offences themselves, which could
lead to the conclusion that the appellant's presénthis country is to its detriment, the
criteria which would have to be satisfied for aamenendation to be made.

In the case of R v Benabbg®05] 1 Cr App R 94, the early authorities asthie
principles to be applied when considering the mgkof a recommendation for
deportation were considered, and in the contet@present case Rix LJ, at paragraph
41 of the judgment, said as follows:

"... we do not think that th&andhari approach applies at all to the
category where the essential gravamen of the dffdoc which the
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defendant is being sentenced is itself an abusethisf country's
immigration laws. While we would be reluctant alves to go as far as
Lawton LJ did inNazari in suggesting that a recommendation for
deportation should be automatic in the case ofyepeerstayer — and the
case ofAkan supports us in that view — we do think that thbljounterest

in preventing the fraudulent use of passports tm gatry or support
residence is of considerable importance and desemmtection.
Moreover, in such a case the issueNaizari detriment is intimately
bound up with the protection of public order affeddoy confidence in a
system of passports. We think that the sentenicidge was correct to
say that the use of stolen and forged passportsromide the good order
of society. In our judgment, such a view is caesiswith what the ECJ
has said irBouchereau, which subsequent English authorities have said to
be the same as the detriment principle ...

42. We therefore think that Current Sentencingcta is correct to
distinguish at K1-5D and K1-5E between the casa pérson who enters
the United Kingdom by fraudulent means and the caseperson who is
in the country unlawfully and is convicted of arfiesice unconnected with
his status and the circumstances in which he ahtées country. It may
be thatThoseby andKrawczyk lies across this distinction, but that was an
unusual case; it preceddsazari; and ultimately these are cases
concerning the exercise of a discretion which canmoin tramlines.”

19. The case of Benabbass considered by this court recently in the cdde v Ahaiwe
[2007] EWCA Crim 1018, and at paragraph 17 of thadgjment of the court Tugendhat
J said as follows:

"There are also a number of personal factors rgat the appellant in
this case which we do not need to set out in tidlgnent but which, in
our view, are factors which the sentencing judgs leas well placed to
assess than the Home Secretary. Using false dodsirtecover up her
unlawful entry into this country is undoubtedly etriiment to society. It
undermines the system of immigration control, ahi is a relevant
feature in deciding whether or not to make a recenuation. But like
the court in_Benabbase do not go so far as Lawton LJ did_in NaZari
suggesting that a recommendation for deportati@ulghbe automatic in
a case such as this. It is relevant but not dispesi

18 ... In our judgment, the offence in the presesde did not itself
automatically call for a recommendation for deptota from the court.

There is nothing on the facts of this case thaidge, in our judgment,
could usefully add to the material which will inyaavent be before the
Home Secretary. The question of deportation shanldur judgment in

this case, be left to the Home Secretary and amgmndation should not,
therefore, have been made."
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20. The appellant of course admitted entering thentty using a false Italian passport,
although the offences for which he was being déké#,false passports, were such that
they similarly struck at the heart of the immigoatilaws and regime operated here in
the United Kingdom. Nevertheless, as in the cds&haiwe, so in the present case
there is nothing in the facts of the case thatdggucould usefully add to the material
which will in any event be placed before the HoneerBtary. This is a case where,
having entered the country, albeit illegally, thppellant claimed asylum almost
immediately, albeit in a different name to his garéntry, but which asylum claim has
been upheld and, apart from the difference in namegrounds as per the basis of plea
which were truthful and accurate.

21. Going back to the case of Benablax LJ continued at paragraph 3 to refer to the
case of R v Bei Bei Wango which extract of the judgment Mr Kemp has nefd to us
today:

"That case differed from the present case in &tle@o respects. First,
the defendant there was not charged with the usefafged passport: her
offence was that of entering without a passporecodly, she entered
solely for the purpose of claiming asylum, whicte sfid immediately.
That was the context in which Fulford J there agaplihe_Kandhariest.
In our judgment, for the reasons set out aboveb#t@nce of authority as
well as the reason of the thing suggest that_thedKari approach is
inappropriate in connection with the offence of eeimg without a
passport, but may well, for entirely different reas, nevertheless be
necessary in a case where the entrant immedidtigsasylum. In such
a situation, the claim for asylum can only be assg¢dy the Secretary of
State, and he is probably best left to consideriibout any possible
complication arising from a recommendation for dégtoon."

22. In those circumstances, and in a case not wigidlsimilar to_Bei Bei Wangin the
judgment of this court the recommendation for degimm should not have been made
in this case, and in particular without any reasansll given, and is accordingly
guashed. To that extent the appeal is allowed.
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