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MR JUSTICE MITTING :

1.

Procedure

The Secretary of State has served two amended sipgments, with open annexes.
The open statement sets out, in summary form,dbesament of the Security Service
about the origins and recent history of the LIF@ #re risk which it is now assessed
to pose to the national security of the United Kioigp. On their face, the statements
appear to be founded, to a significant extent, upenopen annexes. Some of them
are problematical, in particular document 16, arepy Evan F Kohlmann described
as “NEFA Senior Investigator”. (NEFA stands forifid Eleven Finding Answers”
Foundation.) The value of the report is signifibamndermined by three factors: it
relies on detainee reporting, a source eschewethd\secretary of State for good
pragmatic reasons (the difficulty and expense géstigating claims that detainees
were tortured or ill treated); selective quotatioom an interview with a valuable
source, the former leader of the LIFG in the Unikgdgdom, Ben Otman, sufficient
to distort his views; and the palpable hits securgdiefence Counsel in the criminal
trial of AV which caused the prosecution to abandellance on any expression of
opinion by Mr Kohimann. If the Secretary of Statease on the generic issues had,
in truth, depended upon sources such as this,utddoave been in difficulty. In fact,
however, as witness AB said in evidence, the cammhs stated in the open
statements were not founded on the open sourceialatait on far more extensive
and potentially reliable closed material. | acadet they are and have conducted my
own examination of the closed material in the adbdadgment. Contrary to my usual
practice, | will state my conclusions about genasisues in the open Judgment,
substantially without founding them upon open seumaterial.

The way in which the Secretary of State’s open ees® presented on paper has had
the unfortunate consequence that the respondepesi advisers and advocates have
expended a good deal of forensic effort in seekimgliscredit the open source
material — with, in the case of document 16, carsidle success; but they have been
led on a wild goose chase. This should have beeided. The Secretary of State
should have made it clear, when the open sourcerialtvas served, that it was
being used for the purpose explained by witnesstABlace in the open arena things



Judgment Approved by the court for handing down. SSHD v AR, AT, AU, AV & AW

which the Security Service would not otherwise bk do. If this situation arises in
the future, that should be explicitly stated.

3. The open advocates submit that the proceeding®trmdine generic issues do not
satisfy the minimum procedural requirements ofniess required by Article 6(1)
ECHR. They do so on the familiar ground that, saslthe open advocates have the
opportunity of examining and challenging the matedpon which the Secretary of
State’s conclusions are founded, they cannot manm@ffective challenge to her case.
The nature of the closed material is such tharninot be disclosed for one or more of
the reasons identified in CPR Part 76.1(4). Detiadcrutiny of the material must be
conducted by the Special Advocates. They haveopedd that task with their
customary skill and rigour. While it would be idious for me to comment on the
relative abilities of advocates, | cannot concdivat it would have been better done
by open advocates. Further, the essence of thersahal system has been
substantially preserved in the generic part of éhpsoceedings: the gist of the
Secretary of State’s case has been set out inpiie statements; and the respondents
have had the opportunity to give and call evidealigeut generic issues. They have
not taken it, but, instead, have chosen to puainyfgeneral critiques of the Secretary
of State’s case prepared by their solicitors: 1/2432. On one significant issue —
the “merger” between the LIFG and Al-Qaida (AQhey rely on a piece of evidence
of some significance: an answer by Al Zawahiri tguestion posed by NEFA, of
which a transcript or summary was released doff Agril 2008: 1/254. Once it is
accepted, as it must be in the light of the Juddgnoénthe Court of Appeal in
Secretary of Sate for the Home Department v AF & Others [2008] EWCA Civ. 1148,
that procedural fairness does not require any mimnstandard of disclosure, | am
satisfied that the minimum standard of fairness basn amply surpassed in this
generic hearing save in one respect, to whichelrie¢low.

4. In the closed hearing | have, of necessity, comsttlenaterial which relates to the
claimed activities of individual respondents. Territ conclusions to be drawn about
significant generic issues, | have analysed, aneratappropriate, relied on this

of it, which they propose to explore in individuzses. | am conscious, therefore,
that | have not heard the last word on these issueks may need to revise the
conclusions which | have stated in the closed gmehaJudgments. If, when | have
heard individual cases, | consider it right to do Iswill revise those conclusions. To
that extent, the conclusions expressed in the oget closed judgments are
provisional.

5. The open advocates criticise the thoroughnesssanceliability, of witness AB. She
acknowledged that she was unaware of a speecredsdivon 28 July 2008 by Saif
al-Islam, Colonel Gaddafi's eldest son, which tadcthlupon the LIFG, stating that it
had “ended also” and that those who had been eduwere being helped by his
foundation, and the Al-Zawahiri interview of "L April 2008. She was criticised for
failing to assess the reliability of the open segtcin particular by obtaining and
examining transcripts of the examination of Mr Kmolhn in the criminal case against
AV. Al-Zawahiri’'s answer is a significant piece ofaterial and it would have been
better if withess AB had been aware of it before llearing; but the fact that it was
not picked up by her or her colleagues does noemumithe the reliability of her
evidence. Even a service with resources far grehta the Security Service could
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6.

not reasonably be expected to pick up every piédef@armation relevant to its task.

Saif's speech adds nothing to the information aldustviews and the matters of
which he spoke already available to the SecuritywiBe. It is understandable that
witness AB did not waste time on exploring the akllity of the open sources,

because she did not rely on them. | heard her @n@ence over the course of three
days. She was an impressive witness. Her knowledf) her subject was

encyclopaedic and her judgments balanced and shréwve no doubt about the
reliability of her evidence and have placed considie reliance upon it in reaching
the conclusions which | have expressed in bothmetgs.

Substance

From the public announcement of its existence ofi M8tober 1995, to at least
March 2004, the LIFG was not regarded by the Sgc@ervice as a threat to the
national security of the United Kingdom: see theroponcession made to the Special
Immigration Appeals Commission M v Secretary of Sate for the Home Department
SC/17/2002. lIts objective was the overthrow oflth®/an government. To that end,
it made several attempts to assassinate Colonetia@adhe last reported attempt
being in 1998. Vigorous repression by the Libyawegnment resulted in the death,
arrest or dispersal of its membership in Libya. wAthess AB accepted, there is no
evidence of any attack attributed to the LIFG withibya since 1998. A number of
LIFG members settled in the United Kingdom in arfgtrathe late 1990s. Their
principal activity has been fundraising. OW February 2006, a number of LIFG
members and the Sanabel Relief Agency, a non-gagirnvate company with
charitable objectives, were added to the Unitedddat1267 committee’s list, and on
8" February 2006 designated by the US Treasury OfffcEoreign Assets Control
and their assets frozen. Off ®ctober 2005 a number of individuals, including th
five respondents, were detained with a view to dagion. The resulting appeals in
two lead cases, AS and DD, to the Special ImmignatAppeals Commission
succeeded on safety on return grounds dh/gitil 2007. Following an unsuccessful
appeal by the Secretary of State to the Court qgfedpin AS and DD, all deportation
notices were withdrawn.

The Security Service has assessed that the LIFGdedgated the support of the
insurgency in Irag. | am satisfied that there r@asonable grounds for believing that
that is so, but not more.

For many years prior to the joint announcementhef ‘tmerger” between AQ and
LIFG made by Al Zawahiri and Abu Laith ofl’3September 2007, LIFG members,
including Abu Laith and Abu Yaha shared facilitiesmd fought with AQ in
Afghanistan and Waziristan. Abu Laith and Abu Yabtere not simply independent
Libyans fighting under the command of AQ. The ammement of the “merger” was
the culmination of a relationship between AQ arehednts of the LIFG  which

went back many years. The wording of the annouecénof the merger is
significant. Al Zawahiri said:

“A group of men who initiated Jihad, took the pafistruggle,
hoisted the flags of the call for Islam and Jihadd took the
lead in patience and steadfastness of the Libydamis
Fighting Group, has announced joining Al Qaida ibfad in
order to continue the march of their brothers whorificed
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10.

11.

their souls in battlefields and spent their livegprison of their
own accord to satisfy their God”

and

“Dear brothers, his eminence the Mujahid scholamu Akl
Munzir Al Said, the emir of Mujahidin, the patierand
steadfast Abu Abdallla Al Sadiq, and the rest @f thptives of
the Fighting Islamic Group in Libya, here is goaus for you:
your brothers are continuing your march after yollpwing in
your footsteps, holding the flag that you hoisi@ul] escalating
their confrontation with the enemies of Islam: Ahdpaffi and
his masters the crusaders of Washington. Be pated
steadfast, do not feel sad, and be strong with faitlr against
the affliction of captivity and the cunningness W§ slaves,
who are trying to repeat the experiment of Mubasak’
executioners through unsuccessful and scandaldreatreand
concessions in Libya. Tell Al Qadhaffi's dogs, atgeof the
world crusade, that here are our brothers who lcaméronted
your futile cunning by stabbing you and your master the
chest.”

| am satisfied that Al Zawabhiri’s reference to “eogp of men” was deliberate and
intended to signify that something less than aBldivn merger with the LIFG had

occurred. Further, the exhortation to the impresbrLIFG leaders (they were

extradited to Libya in March 2004) Sadeq and Munduld not have been made if
the merger had already received their expressibps#\bu Laith’s response was less
explicit, simply stating that,

“We have announced that we have joined Al Qaidailudd so
that we may, with the grace and support of Godfdful
soldiers, gentle to Muslims but fierce against égqies..”.

Al Zawahiri’s intention was made plain in his reape to a question noted by NEFA
on 17" April 2008:

“I did not say that the Libyan Islamic Fighting G has
joined the Al Qaida organisation. What | said vthat a
delegation of distinguished members from the LIRS Joined
the Al Qaida organisation — and by this, | soughtbting
happiness to the Muslims and shatter the morah@fehemies
of Islam.”

It is significant that the LIFG has not been rendmeor has it joined an organisation
whose name suggests that it might have been indetalebecome an umbrella
organisation for all AQ linked organisations withiine Maghreb: Al Qaida of the
Islamic Maghreb.

Abu Laith was killed by an American air strike hetend of January 2008.
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12. Negotiations have begun between the Libyan govemhra@d imprisoned LIFG
leaders, with a view to persuading them to renownglence. The negotiations are
continuing. Their outcome is unknowable.

Conclusions

13. (i) The LIFG has been, in the past, a unified graidnose principal objective was

(ii)

to overthrow the Gaddafi government and replacewith an Islamist
government.

For many years, a group of LIFG membeais acted in co-operation

with AQ in eastern Afghanistan and Waziristan

(iii)

(iv)

(vi)

(vii)

(vii)

The imprisonment of its leaders, Sadeq and Mundimid, the disruption of its
UK activities by detention, SIAC bail conditionscdagontrol orders, have
reduced its cohesion and effectivensess

There has been no complete or full scale mergevdset AQ and the LIFG.
All that has occurred is the beginning of a proseiEh AQ leaders and LIFG
members in Waziristan hope and anticipate may alty lead to a full scale
merger

It is simply unknowable whether the LIFG can bespaded to make peace
with the Libyan government or to undertake a fltMm merger with AQ

It is in the interests of all concerned in theseellgoments that the LIFG
should remain a single entity: for AQ, it is likelg gain more recruits and
funding if it does; for the imprisoned leadershipeir bargaining power will

be reduced if the LIFG fractures; for the governtr@rLibya, a united LIFG

is more likely to marginalize those who reject mabation than if it splits;

and for those members who retain as their priméajgative the removal of
the Gaddafi government, their aim is more likely he achieved if the
allegiance of all members, including those in Watan, is retained

What would happen to that portion of the membersifighe LIFG in the
United Kingdom which remains committed to the wdl®verthrow of the
Gadaffi government or to global jihad or both, hietimprisoned leadership
were to reach agreement with the government ofd_dnyd renounce violence,
Is unknown

Until events unfold and the picture becomes muelarelr — unlikely to occur
within the near future — the LIFG remains, as itswaund by the Special
Immigration Appeal Commission in March 2007 to heisk to the national
security of the United Kingdom.



