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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicants Rrtiv& (Class XA) visas under s.65 of
theMigration Act 1958the Act).

The applicants, who claim to be citizens of Libgpplied to the Department of
Immigration for the visas on [date deleted undé8%(2) of theMigration Act 1958as
this information may identify the applicant] Augii11. Both the first named
applicant (hereafter the ‘applicant’) and the secoamed applicant (hereafter the
‘second applicant’) lodged claims for protectioheTthird named applicant, (hereafter
named the applicant’'s daughter), lodged an 866 &tm.

The delegate refused to grant the visas [in] J@i& 2and the applicants applied to the
Tribunal for review of that decision.

RELEVANT LAW

4.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satisflde criteria for a protection visa are
set out in s.36 of the Act and Part 866 of Sche@ulethe Migration Regulations 1994
(the Regulations). An applicant for the visa musetrone of the alternative criteria in
s.36(2)(a), (aa), (b), or (c). That is, the appltda either a person in respect of whom
Australia has protection obligations under the 1@8hvention relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together,
the Refugees Convention, or the Convention), astber ‘complementary protection’
grounds, or is a member of the same family uné person in respect of whom
Australia has protection obligations under s.3@{&j that person holds a protection
visa.

Refugee criterion

5.

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia in respdoivbom the Minister is satisfied
Australia has protection obligations under the ge&s Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji



10.

11.

12.

13.

14.

Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant
S395/2002 v MIMA2003) 216 CLR 473%ZATV v MIAG2007) 233 CLR 18 and
SZFDV v MIAC(2007) 233 CLR 51.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraudes, for example, a threat to
life or liberty, significant physical harassmentlbtreatment, or significant economic
hardship or denial of access to basic servicegoiatiof capacity to earn a livelihood,
where such hardship or denial threatens the appléceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed against a
person as an individual or as a member of a grole.persecution must have an
official quality, in the sense that it is officiar officially tolerated or uncontrollable by
the authorities of the country of nationality. Hoxge, the threat of harm need not be
the product of government policy; it may be enotlgit the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for agamtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “eelhded fear’ of persecution under
the Convention if they have genuine fear foundeohug ‘real chance’ of being
persecuted for a Convention stipulated reasonaAifewell-founded where there is a
real substantial basis for it but not if it is mgrassumed or based on mere speculation.
A ‘real chance’ is one that is not remote or insabsal or a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the



15.

second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiamergertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

16.

17.

18.

If a person is found not to meet the refugee ddtein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-
citizen in Australia in respect of whom the Minisig satisfied Australia has protection
obligations because the Minister has substant@almgis for believing that, as a
necessary and foreseeable consequence of theaag®ing removed from Australia
to a receiving country, there is a real risk thebh she will suffer significant harm:
s.36(2)(aa) (‘the complementary protection crite?io

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life;

or the death penalty will be carried out on thespar or the person will be subjected to
torture; or to cruel or inhuman treatment or pumeht; or to degrading treatment or
punishment. ‘Cruel or inhuman treatment or punishimélegrading treatment or
punishment’, and ‘torture’, are further definedsib(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be
reasonable for the applicant to relocate to an afféfae country where there would not
be a real risk that the applicant will suffer sigrant harm; where the applicant could
obtain, from an authority of the country, protentsuch that there would not be a real
risk that the applicant will suffer significant Inaror where the real risk is one faced by
the population of the country generally and isfaoed by the applicant personally:
s.36(2B) of the Act.

Member of the same family unit

19.

Subsections 36(2)(b) and (c) provide as an altemnatiterion that the applicant is a
non-citizen in Australia who is a member of the edamily unit as a non-citizen
mentioned in s.36(2)(a) or (aa) who holds a pratactisa. Section 5(1) of the Act
provides that one person is a ‘member of the sam@yf unit’ as another if either is a
member of the family unit of the other or each m@mber of the family unit of a third
person. Section 5(1) also provides that ‘membéehefamily unit’ of a person has the
meaning given by the Regulations for the purpo$éisendefinition. The expression is
defined in r.1.12 of the Regulations to includewhie and child of the applicant.

CLAIMSAND EVIDENCE

20.

The Tribunal has before it the Department’s filatiag to the applicant§.he Tribunal
also has had regard to the material referred thardelegate’s decision, and other
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22.
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material available to it from a range of sourcesluding a copy of the delegate’s
decision lodged with the Tribunal application.

The applicants lodged statutory declarations abdnggsions with their application. In
summary, the claims were that the applicants supg@ahe revolution against the
Gaddafi regime. The first applicant participatechiimerous demonstrations against the
Gaddafi regime in Australia, both in [City 1] amd[City 2]. They were videotaped in
their demonstration. Pro — Gaddafi spies informedhis involvement in the protests.
The second applicant went to one demonstrationaioefeared the atrocities
committed by the Gaddafi regime.

The first applicant appeared at a DIAC interviem] fFeptember 2011. The evidence
provided at this interview included a detailed dssion of the then relevant security
situation in Libya, with details of the areas tharer control of the pro-Gaddafi
forces. The first applicant feared that his nameldide on a list of anti Gaddafi
activists, and that he would be persecuted foresging his political opinion. He feared
the existence of sleeper cells in Libya, that tiveas a stockpiling of weapons by pro-
Gaddafi forces, that Gaddafi’s children would coné to wage war and that Libya
would be like Somalia. He was not aware of who®aeldafi supporters were in [Town
3], but that they controlled part of the town. Heed not have any tribal issues. There
would be ideological problems between Islamists ssallarists. He will not be able to
relocate within Libya.

Following the first interview, the assessment wafeded due to the evolving security
situation in Libya. A second interview was held| [Wiay 2012. The first applicant
attended and gave further evidence. The Gaddameefad fallen but the situation
was very tense and dangerous. Houses were bedeglray pro-Gaddafi people, and
checkpoints were being set up by them, they calldelves Mujahideen. However it
was difficult to tell who they were. Gaddafi’s dién were still active and organising
violence. Anti-Gaddafi individuals were being teirgd. There was violence between
people living in [Town 3] and [town deleted: s.43)l( and tribal issues were common.
Tripoli was more dangerous than [Town 3]. A friesfchis was killed on the way
home. Information about the applicant’s involvemianprotests had been sent back to
Libya. None of his relatives had been harmed. Afierinterview the applicant’s
advisor provided supporting country information amdko footage of Libya.

The DIAC delegate considered the evidence provittesummary, the delegate
determined that the applicants did not have anigall profile that would draw the
attention of the pro-Gaddafi elements within Lilayad cause them to be harmed. The
delegate stated that he did not believe that tleertsin security situation in Libya gave
rise to a well-founded fear of harm amounting tospeution for ordinary citizens who
opposed the Gaddafi regime. The delegate foundhbkdikelihood of the first
applicant or his family being caught up in futurelence was remote.

A submission by the applicant's adviser was prayigethe Tribunal late [in]
September 2012. The submission stated that thecappfeared persecution due to
political opinion. It stated that the second apgoiicfeared persecution because of her
political opinion and that she was a member ofriqadar social group in being
women in Libya.
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The first applicant appeared before the Tribungl feptember 2012 to give evidence
and present arguments. The Tribunal hearing wadumed with the assistance of an
interpreter in the Arabic and English languages 3é&cond applicant and the
applicant’s daughter did not attend the hearinthasecond applicant was sick at the
time of the hearing. The applicant was represeinteelation to the review by their
registered migration agent.

The following is a summary of the hearing took plfia] September 2012.

The applicant confirmed they had been born in [gedeted: s.431(2)] in Tripoli Libya
and that he had moved to [Town 3] in 1980 withfarsily. His father and mother and
[siblings] live in [Town 3]. The applicant speakshis family every week to 10 days.
Prior to coming to Australia the applicant had thag his family home while the rest of
the family had moved to their own homes in [TownT3je applicant's family had not
been harmed. Children go to school in [Town 3]ibig not regular, due to threats
made to attack schools in the area. The applickatkisr has retired while his siblings
all work and remain in the jobs that they have s@aghe time. The applicant had been
employed [in a large organisation] over 15 yealse [workplace] is still operating.

The applicant was asked what tribe he belongeddasaid he belonged to the [tribe
deleted: s.431(2)]tribe but that he did not hawe @articular affiliation with his tribe.

The Tribunal asked the applicant about the cursgaation in [Town 3]. The applicant
stated that sometimes it is quiet. Otherwise theedots of weapons in the hands of the
people, you can hear gunshots and heavy weapomg foreid. Asked why there was
such shooting the applicant stated that there wewgy people still supporting Gaddafi
working in every town there are lots of problemglezives being used to attack
infrastructure, including energy and power serviddg applicant stated that the
communication centre and mobile phone towers imfT8] were being attacked.
There have been two attempts to attack the bafikos¥n 3] including attempts to steal
the money and break into the computer system. fdppened two to three days before
the end of Ramadan, when there was money being evadleble for end of Ramadan
celebrations. Two police were killed and 12 wejfared in this attack. There were
further attacks on those supported the revolutimriuding assassinations and
kidnappings.

The Tribunal asked why information about such &tdtas not been widely reported
by media or independent organisations. The applstated that it was only local news,
lots of incidents occur but there is no interestdoe them all reported.

The Tribunal asked the applicant about his claimas the Gaddafi loyalists control

parts of Libya. The applicant stated that the Isysicontrol the town of Bani Walid,
which is located in the south-east area of LibyasTown is the epicentre of the

loyalist movement and controls all the loyalistegting across Libya. The applicant
stated that the military had gone into the towiT afhouna recently, and had discovered
significant armaments purportedly under the cordfdhe loyalists, including over 100
tanks. The applicant stated this was evidencethieabyalists were preparing to stage a
coup against the new government. The loyalist’'sigito terrorise the people and put
fear into their hearts. They wanted to show that@addafi regime still existed and
wanted to return to power.
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The applicant described a town between [Town 3] BEmabli where three quarters of
the town still supported Gaddafi. The blockages @rmetkpoints on the road, and were
wearing uniforms of the new revolution. Howeventlage actually loyalists to the
Gaddafi regime. This had been reported on theitsvin Libya. The applicant also
stated that a number of criminals had been rele@seards the end of the fighting by
Gaddafi and that these criminals were fightingther Gaddafi regime.

The Tribunal put to the applicant that there hagnbecently elections that have been
conducted without significant violence or disruptidhe applicant stated this happens
after revolutions but it is no sign that the sitoia is safe. Iraq example where things
have become more dangerous. The applicant staeththgovernment could not do
anything against the loyalists and that they thévesenere under attack. The
government cannot control or establish the policed and no one knows what this
will lead to.

The applicant was asked about his personal opioward the previous regime. He
said that he was not part of any party. He washappy with the Gaddafi regime
because Gaddafi was a dictator and did not sharedialth of the nation with the
people, he gave it to his children and his loyslist

The applicant was asked about his involvementendégmonstrations in [City 1]

against the regime in 2011. The applicant stateaibldeattended demonstrations on two
occasions. He stated he was trying to bring thentitin of the Australian and
international community to what was happening ibyia. They also collected financial
assistance for displaced people on the TunisiarEgygtian borders. His wife attended
one demonstration. He did not attend the demoimtrat [City 2]. The applicant did

not have any official role in the demonstrationvas in the first line.

The applicant stated that there were informanteencrowd who were taking
photographs of those taking part in the demonsmmatiThese were students who were
parts of Libyan intelligence, and complete namedavhonstrators have been sent to
security services in Libya. When the officials iibya had received the names they had
attended the demonstrator’'s homes in Libya. ThéiGgpp stated that his family had
told him that people attend his home about the fidfi2011 asking about him.

The applicant was asked how he knew the informiarttse crowd. The applicant stated
that he personally knew one man who was a spyhtibyan authorities. The
applicant named this man as [Mr A]. [Mr A] was fhre street] on top of the stairs
taking photographs of the demonstrators. [Mr Altselist of names to the authorities
in Libya. This list had become available to otheidents in [City 1] and it included the
applicant's name. [Details of Mr A and his famisleted: s.431(2)]. He sent the
material over the Internet to the authorities.

The Tribunal indicated it had been provided infotioraabout [Mr A] from other
sources. It included a report sent back to Libydelligence services in July 2011,
including the leaders of the [City 1] demonstrasi@md others playing active role. It
would put this information to the applicant in floem of a 424A letter after the hearing
and invite comment from the applicant to this infiation.

The Tribunal stated that [Mr A] had been an agentlie Gaddafi regime. That regime
is no longer in place, and those people who reddive information are not in a
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position to take action against anti-Gaddafi astai The Tribunal stated that it
understood the concern of the applicant to beitfiatmation had been sent back to the
authorities in Libya who were in control at the éinThere has been a significant
change in Libya since that information was send, tiat those who are in now in
authority are quite different from those who premly were in authority, arising out of
the revolution you supported. The Tribunal asked tie applicant still feared the
information that was sent back. The applicant dtéttat he feared the Gaddafi loyalists
who were in [Town 3] and Tripoli, they have lotssoipporters there, the information is
still with those people.

The Tribunal put country information to the appfitéhat there were many protests
across the world against the Gaddafi regime, aadntiany of the people overseas were
against Gaddafi. Why would they be interested eapplicant when so many had
attended the rallies. The applicant stated thanhtimber of Libyans in Australia was
very few, while in other countries there were lotpeople. He is more identifiable
having attended the smaller protests in Australia.

The applicant stated that he knows what would happéim should he return. The
loyalists are still there, in every corner and esglly active against those who were
against the regime. A good friend who was agamstrégime was killed four months
ago while driving along a road. Three men steppgdind shot the car he was driving,
killing him and injuring two passengers.

The Tribunal asked the applicant about Gaddafilslrgm and their involvement in the
loyalist movement. The applicant stated that Sambiger was the centre of the
problems in Libya, while he was 85% sure that Klsawas still alive and active in
Bani Walid. Saif was in jail and it was unclear wha could do from there. Other
family members of Gaddafi were in Algeria but notivze in the loyalist activities.

The Tribunal raised with the applicant and his adwvthe non-attendance of the
applicant’s wife. The Tribunal stated that it hadne idea from the material provided
as to what her claims were, but asked the applicaptovide some further information
about the claims made by his wife. The Tribunakddhat the applicant's claims
relating to political opinion could be imputed tetapplicant's wife and asked if there
was anything further that the applicant's wife vadoaise in relation to this claim. The
applicant had nothing further to add to these cdaifnpersecution for political opinion.

The Tribunal put to the applicant that his wife lidmimed that she would be
persecuted because she belonged to a particulat gomup, that being women in
Libya. The Tribunal noted the information providédt women and children were at
risk of rape and kidnap in Libya. The Tribunal sththat it might have some difficulty
in accepting this social group argument existeat, tihe applicant wife’s claims may
more readily be a subset of the political opinitaim, but that it had an open mind to
the consideration that such a particular sociaignmay exist. The applicant stated that
women and children were at heightened risk becalfeir vulnerability and that they
were easy targets for loyalists seeking retribytarcriminals taking advantage of the
lawlessness in Libya. Women were finding it difficio leave the family home due to
their fears of harm. There was no government téepgtavomen in Libya.

The applicant was asked what he feared would haypbenreturned to Libya. He
stated he did not know. If he could live his lifermally, he would return. But he felt
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like his life and that of his [wife] and child wenre danger. The government is not in
control and there is no way it could provide prtitetto the applicant. Certain
government employees are still the same and walda@se the names of those
returning from overseas who were involved in prist@gjainst the Gaddafi regime to
Gaddafi supporters.

The applicant’s advisor made a brief submissiohnoted that he would provide a
more substantive submission in response to the 4&4éx. The Tribunal noted that it
did not feel it needed to ask the applicant’s wif@attend a further hearing to provide
information, given what was already provided regaydhese claims. The advisor
summarised her claims regarding her political apirthat she had attended one
demonstration and been seen there, and secondbudeshe is the applicant’s wife,
and being part of the family unit she would haveuted political views. In relation to
particular social group, being a woman she wouldrbeasier target. As a particular
social group, there is a lack of security in Libgad as a woman she is unable to
protect herself, she can’t seek protection fromaimhorities, there is no government to
protect her. Because she comes from the westythpate a factor as well.

The Tribunal asked if the advisor was raising aeottaim, that being a returnee from
the West. The advisor said that because the appleal demonstrated against the
Gaddafi regime in Australia, and because there welga relative few of them, it
would be easier for them to identify him on reténom Australia to Libya.

After the hearing the Tribunal wrote to the applictn put information to him under
s424A of the Migration Act. The letter stated:

At the hearing you stated that [this man], wasyaveprking for the intelligence
services of the Gaddafi regime. You stated thatkyaw [Mr A], who is from

[town], though you have not spoken to him. Youesidie knew you. You stated that
the he was the one who sent the list of your cotagiames to the security services in
Libya. Students here had seen the list he had ¥entstated your name was on this
list, and confirmed that your full name, [the appht], was on this list.

The Tribunal has been provided with a copy of tbiedf names sent by [Mr A] to the
security services in Libya. This list was providedhe Tribunal by another applicant
to the Tribunal. A copy of the original and thenskation is enclosed for your
information.

As you can see from this list of names, your nasneot present.

This information is relevant as it contradicts ystatement that [Mr A] has provided
information to the intelligence services about yimwolvement in the protests in
Australia. It raises doubts as to whether you wdaglé person of interest to any
loyalist groups who were able to get this informatirom the security services who
worked for the Gaddafi regime. Subject to your camts, this may lead the Tribunal
to consider that you are not known for your invohat in the anti-Gaddafi protests
in Australia. This would be a reason, or part &f tbason for affirming the decision
of the delegate under review.

[In] September 2012 the Tribunal received the fell@ response.

Our client instructs that during the hearing heisely that some [Libyans] told him
about [Mr A] and the lists he sent to Libya. Ouent was also told that his name was
mentioned in one of the lists. At the hearing dignt mentioned that be never saw



the lists personally however he indicated that Mlused to tape and take photos of
the demonstrations. As such our client instrucas fflr A] sent a number of reports
via entails and fax. He further instructs that gitlee small number of the Libyan
community in [City 1] together with the fact th&llf A] knows our client
[personally], our client believes that his name ws&ist to the Gadhafi regime.

Further to the above our client advises that suduhents could be easily edited and
his name could have been taken of the list and stindent's names could have been
added. Our client reiterates that he did partieipathe demonstrations and [Mr A]
saw him there.

With regards to the situation in Libya our clieefibves that the Gadhafi supporters
are present and that he will be in danger if hernst He explains that Libya is a
wealthy country and he felt that it would be safiednd his family to return he would
have returned.

51. [In] September 2012 the Tribunal received a furgwmission from the applicant’s
advisors. The submission stated:

Our client instructs that the letter presentedhgyTribunal which contains the list of
the names of the students who attended demonssatauld be edited. Our client
would like to draw the attention of the membertte top of the page in the letter
where it shows that it page number 7 and 8 in dfakwas sent [in] July 2011 at
9:44 PM. This

[Our client] instructs that the above shows thatéhcould be other missing pages
sent the letter could include other reports. He edsterates that is easy to edit an
issue such letters from Libya and that the appticame was communicated by [Mr
A] to the Gaddafi regime.

52. The Tribunal wrote to the applicant to advise himvbere the information included in
the 424A letter had been obtained from.

53. The applicant responded that he reiterated higiposh believing that the report
provided could have been edited and falsified leydtiner Applicant who submitted it
to the Tribunal. He explained that his name was e6Gaddafi loyalists by [Mr A]. He
also provided some further country information relgag Libya.

Country Information
Pro Gaddafi Militiain Libya.

54. Reports indicate that there are pro-Gaddafi elesn@pérating in Libya, but exact
details about the motivations and allegiances féém@int groups are unclear and could
be subject to disinformationOver recent months, Libya has witnessed a spate of

! Meo, N 2012, ‘Tripoli one year later: ‘The lossnay five sons is the price | have had to payie Telegraph

25 August $ttp://www.telegraph.co.uk/news/worldnews/africaadéanocean/libya/9499196/Tripoli-one-year-
later-The-loss-of-my-five-sons-is-the-price-I-havad-to-pay.htn# ; ‘Libya seizes tanks from pro-Gaddafi
militia’ 2012, Al Jazeera24 August,
http://www.aljazeera.com/news/africa/2012/08/20 28813211951 .htmlQuinn, B 2012, ‘Gaddafi loyalists
held over deadly blasts in Libyan capital’ 20TRe Guardian20 August
http://www.guardian.co.uk/world/2012/aug/20/gaddafialists-held-blasts-libyaZapita, S 2012, ‘Ministry of
Interior condemns Eid car bombs as ‘cowardly anebtest”, Libya Herald 25 August
<http://www.libyaherald.com/?p=1319Kirkpatrick, D and Nordland, R 2011, ‘Waves ofsibiformation and



bombings, assassinations and kidnappings whichutierities have attributed to
Gaddafi loyalists and militiasOn 18 August 201Z[he Telegrapheported that
Gaddafi loyalists who escaped to Algeria and Egyight ‘billions’ had in recent weeks
been blamed for bomb attackBurther, the Libyan authorities reportedly beli¢vat
exiled AGaddafi supporters ‘have attempted to spoinigribe jailed friends from

prison

55. The 28 August 2012 NATO Civil-Military Fusion Ceatvlediterranean Review
provides a news summary, reporting on recent imtgde Libya that have been
attributed to pro-Gaddafi militia or loyalists:

Two car bombs exploded in Tripoli on 19 Augustlikg at least two people and
wounding three others, reports thew York TimeEollowing an initial blast near the
Interior Ministry, the two car bombs went off owtsia former police headquarters
currently used by the Defence Ministry. An unexgiddomb was found near the
Interior Ministry. Libyan authorities arrested 32gple who are members of a
network loyal to former leader Muammar GaddafiorpBBC, after having
established a link between the group and the bagribridents. Only a day after the
twin car bombings in Tripoli, a bomb exploded untter car of the Egyptian
consulate’s first secretary Abdul Hamid Rifai; ha#@e no one was injured,
according tdReutersIn addition, nearly 30 rocket launchers and av tanks were
seized on 23 August during a raid on the camp®fBrigade of the Faithful
Loyalist” Gaddafi group. One person was killed ansumber of others were injured,
while 13 were arrested and three militants managescape. Officials said the
group was behind the 19 August car bombrhgs.

56. The tanks and rocket launchers seized from thgydgie of the Faithful’ (the al-Awfiya
militia) were located at a military barracks nearfifouna, 60 km southeast of Tripdli.
According to thd.ibya Herald the Under Secretary for the Interior Ministrydsthat
the barrack was assumed to be under the contthedfiational Army. The same
militia group took control of Tripoli airport in g June and demanded the release of
their leader, Abu-Ajilah Habshi, whom the militialeeved had been kidnapped by

Confusion Swamp the Truth in Libyarhe New York Time&3 August
<http://www.nytimes.com/2011/08/24/world/africa/2¢fotml?pagewanted=all

2 Meo, N 2012, ‘Tripoli one year later: ‘The lossnf five sons is the price | have had to payie Telegraph
25 August $ttp://www.telegraph.co.uk/news/worldnews/africaadéanocean/libya/9499196/Tripoli-one-year-
later-The-loss-of-my-five-sons-is-the-price-I-havad-to-pay.htn ;‘Libya seizes tanks from pro-Gaddafi
militia’ 2012, Al Jazeera24 August
<http://www.aljazeera.com/news/africa/2012/08/20285813211951.htmQuinn, B 2012, ‘Gaddafi loyalists
held over deadly blasts in Libyan capital’ 20TBe Guardian20 August
<http://www.guardian.co.uk/world/2012/aug/20/gaddafialists-held-blasts-libya

¥ Meo, N 2012, ‘Libya: Saif Gaddafi to go on triaxt month’, The Telegraphl8 August
<http://lwww.telegraph.co.uk/news/worldnews/africaadéanocean/libya/9484459/Libya-Saif-Gaddafi-to-go-
on-trial-next-month.html

* Meo, N 2012, ‘Libya: Saif Gaddafi to go on triaxt month’, The Telegraphl8 August
<http://www.telegraph.co.uk/news/worldnews/africaiadianocean/libya/9484459/L ibya-Saif-Gaddafi-to-go-
on-trial-next-month.html

®> NATO Civil-Military Fusion Centre 2012Vlediterranean Reviev28 August, p.2

® ‘Libya seizes tanks from pro-Gaddafi militia’ 2018 Jazeera24 August
<http://www.aljazeera.com/news/africa/2012/08/201428813211951.htmFapita, S 2012, ‘Ministry of
Interior condemns Eid car bombs as ‘cowardly ancbtest”, Libya Herald 25 August
<http://www.libyaherald.com/?p=13197

7 Zapita, S 2012, ‘Ministry of Interior condemns Eiar bombs as ‘cowardly and terrorist'ipya Herald 25
August <http://www.libyaherald.com/?p=13197
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unidentified assailanfsA Libyan Interior Ministry spokesman stated thae t
authorities had believed that the militia groupféaeled Libya and the revolution, but
it turned out to be contrary’The spokesman also said that the ministry beli¢had
Libya’s security forces had been infiltrated by porters of the former regime and that
a committee had been formed to investigate thissan°

Country information suggests that the children ati@afi are behind some of the
loyalist activities. The following excerpt discusgbe activity of Saadi, currently in
Niger.

Last week a number of Tahloob were killed when hilbgecurity forces raided a
farm where loyalists were hiding out after they evsaid to have coordinated the car
bombing outside the headquarters of Tripoli's anilitpolice.

One of the members who survived was alleged to bawap sleeper cells in Libya
and to have been criss-crossing Libya's border Withisia from where he and
several comrades were allegedly smuggling weapuod.ibya to "destabilise the
country post-Gaddafi".

Libyan intelligence also allege the group wereasgession of another seven bombs,
one of them intended for another Tripoli hotel. Dments linking them with one of
Gaddafi's sons, Saadi, who is under house arrésiger, were also said to have been
found on the survivor. Saadi warned earlier inytbar that he was in contact with
sleeper cells who were organising undergroundteesis’*

On 20 October 2012, one year to the day after éa¢hdof Muammar Gaddafi, there are
reports that his son Khamis Gaddafi has been kileth attack by government forces
on the town of Bani Walid.

Khamis Gaddafi, youngest son of the former Libyantator, has allegedly been
killed during fighting in the town of Bani Walid,\y&ar to the day that rebel forces
killed his father, Muammar.

A short statement from the Libyan national congggmskesman, Omar Hamdan, said
the 28-year-old was killed "in battle" but gavefodher details. His body was
apparently found after a day of heavy fighting begw the town's pro-Gaddafi
garrison and militias allied to the Libyan govermhésovernment forces reported 13
dead and 121 wounded, amid a fourth day of biteeshes for control of the town.

Khamis's alleged killing prompted wild celebratiandVlisrata, Libya's third city,
which was besieged for six months by his 32nd Blégdlamed for an orgy of
murder, rape and torture.

8 ‘Libya seizes tanks from pro-Gaddafi militia’ 2018 Jazeera
<http://www.aljazeera.com/news/africa/2012/08/2085813211951.htmiTarhouna military leader
kidnapped’ 2012l ibya Herald 3 June #ttp://www.libyaherald.com/?p=849T.ibyan government regains
control of Tripoli airport’ 2012BBC News4 June kttp://www.bbc.co.uk/news/world-africa-18324501

° ‘Libya seizes tanks from pro-Gaddafi militia’ 2018 Jazeera
<http://www.aljazeera.com/news/africa/2012/08/20 285813211951 .htrel

19¢Libya seizes tanks from pro-Gaddafi militia’ 2010 Jazeera24 August
<http://www.aljazeera.com/news/africa/2012/08/2028813211951.htrrl

1 http://www.ipsnews.net/2012/08/gaddafi-loyalisfsin-arm s/



Khamis, who has been reported dead several tinfeseh&as known as one of the
most hardline of Gaddafi's sons: after studying Russian military academy, he
formed the 32nd Brigade as a special unit to ibeaservice of his fathef.

59. Violence in Bani Walid, the remaining significattanghold of the Gaddafi loyalists,
continues to cause difficulties for the new goveentrin Libya.

Demonstrators have broken into the grounds of Libgarliament, wounding two
security guards, in a protest against the continfighting in Bani Walid, a former
stronghold of Muammar Gaddafi.

More than 300 protesters from the town forced thvaly past perimeter security
guards, opening fire on police inside the groumaswwounding one man in the neck
and leg, before smashing the glass on the mairsdodhe national congress hall.

Fighting in Bani Walid, 90 miles south-east of Tiipcontinued for a fifth day, with
the government yet to provide proof of its assartlat Gaddafi's youngest son,
Khamis, was killed in the town on Saturday.

On Sunday evening the parliament was ringed bys@md militiamen, some firing
warning shots in the air. Around the front of tlomgress building, a converted
conference centre, were spent brass cartridgegsasmoke grenade canisters and
torn placards. One read: "We will die before weender Bani Walid."

The crisis in Bani Walid seems only to be escadptirhe weekend saw the heaviest
fighting yet, with 22 soldiers killed and more th200 wounded, and no reliable
casualty figures from inside the town. The maingiasin Misrata, the main base for
operatlig)ns, was choked with wounded, in sceneseaut since last year's Arab
spring:

60. This country information does indicate that theaiton in Libya is dangerous, and that
there is a level of generalised violence that salglising Libya.

61. However there are positive steps being taken. dh@wing excerpt is taken from Time
Magazine, who interviewed the Prime Minister of yab

LIBYA: What lies ahead for Libya: An interview witilhe Prime Minister?

Several rounds of ethnic clashes and a string wihlixags were not enough to dampen
the spirits of Abdurrahim El-Keib, Libya's outgoifgime Minister. "We are seeing
the birth of a new Libya that is as beautiful aswaves of the sea," he told TIME.

In the wide-ranging interview, Keib said that reiceombings that struck the
country's three largest cities - including thedasgtack on Tripoli - were the work
not of jihadists but of loyalists of the late Libydictator Muammar Gaddafi - with
help from neighbouring countries. He said he wasmerly concerned by the
loyalists. "They are a nuisance and they are liuing state of denial," he said.

Rather than focusing on the actions of a disgrdritev, Keib spoke of Libya's
"social mosaic." Though approximately 90% of thardoy's residents are Arabs, a
number of ethnic groups populate the fringes oftisgert and the coastal mountain

12 http://www.guardian.co.uk/world/2012/oct/20/khargsd dafi-killed-bani-walid-muammar?intcmp=239
13 http://www.guardian.co.uk/world/2012/oct/21/protastlibya-parliament-bani-walid-conflict?intcmp=239



chain west of Tripoli. "I am hoping that somedalyadithese groups will come out
with their own folk dances, dancing in the strédtke wants to extend this social
mosaic to Libyans Gaddafi expelled when he tookgyaw 1969. "When | was
growing up, we had Italians and Jews in my neighbood. We had churches there,
synagogues. It was part of our cultural heritage."

He pointed to the country's recent elections - lictv a secular coalition beat a
number of Islamist parties - as proof that Libyarstrack to become the newest
member of the world's democratic community. (The parliament was installed on
Thursday and would get to work on picking a newrerMinister; no party holds an
outright majority.) "We are making progress," hglsa

And Keib was all business as he rambled off eolithe successes of the interim
government he ran since the fall of Gaddafi's redgmst October. He detailed the $6
billion in contracts the National Transitional Calr{NTC) has signed with foreign
firms and the $650 million it allocated for recamstion projects. He recounted
efforts to enhance border security and reducerthagling of Libyan weapons that
have reached jihadists from Mali to Gaza. "The nigadugh, but there is some light
ahead," he said.

Today, as Libya tries to rebuild and reconcile vitishpast, Keib is as pragmatic as he
is optimistic. He does not shy away from discussirgchallenges Libya faces. Chief
among them is the need to disarm the 100,000 amign who spearheaded the drive
to overthrow Gaddafi by either integrating thenoitite security forces or finding
them jobs. A budding federalist movement in thentols eastern province of
Cyrenaica has the support of Libyans long negleloyea distant central government
and frustrated with the NTC's inability to delivaar its promises.

Disbanding the myriad militias that roam the coyststreets with heavy weapons
and control highway checkpoints consistently raaikfie top of Libyans' grievances.
But Keib advocates a piecemeal approach to dewalithgthe problem. "We need to
bring them in as individuals and not brigades. €hgma process here and we can't
move too fast,” he said. But a recent report byWashington Institute for Near East
Policy noted that the interim government has bé@m 8 move on the issue, saying
that "the NTC has thus far been unable and ungiliilndisarm these militias,
integrate their elite fighters into formal militabyigades or demobilize those wishing
to return to civilian life."

As for the movement for regional autonomy, Keildsérhis is democracy in
practice," referring to the Cyrenaicans, who haaedasingly clamoured for the
return of the loose federation that prevailed inyia between 1951 and '63, when the
country's three provinces controlled revenue distment. "In Texas we have people
like that, right?" he asked, referring to the semsmovement in the Lone Star State.

Keib suggested the best way to defuse the burggamisis was to increase
decentralization by empowering municipalities anavpices, and moving a number
of government companies to marginalized regionsopie must feel that they are a
part of the whole process and they are getting Hiwire," he explained.

His decentralized vision sounds much like the oaddafi tried and failed to
implement in the late 1980s. In the wake of a 188&rican bombing, a vulnerable
Gaddafi sought to spread out his government, bepreventing a repeat of the
devastating attack that paralyzed the capital .aiter a few years, he returned the
ministries back to Tripoli, when he realized thttd work could be accomplished
with institutions spread out over the vast desauntry. Some analysts believe



instituting a decentralized model today would undae the fragile Libyan state
rather than strengthening peripheral support. bl weaken the central
government, making it difficult to improve securépd secure the nation's borders,"
explained Jason Pack, a researcher of Libyan kistd€ambridge University.

Keib does not discount his country's problems Heutemains optimistic. "Libya is
going through a lot of very difficult times now,&lsaid as he headed out for his last
meal before sunrise. "But overall it's O.K. | gugtege you it will be much better in
the near future™

62. The head of the UN Support Mission in Libya (UNSWIlan Martin, discussed a
number of the challenges faced by Libya. In anrimésv given on 6 August 2012 he
stated that:

...we've seen the outbreak of a number of local éctisfl- which is not surprising,
they're conflicts that have long roots — and, irdjegere there during the al-Qadhafi
period and in many ways were exacerbated by ti@gadhafi [regime's] actions, but
that’s going to need the attention of an electedegumnent and elected
representatives.

UN News Centre: What are underlying issues belhndé security concerns?

lan Martin: It's the question of how one moves [ojn the revolutionary brigades,
which have continued to be an important provideseadurity... ever since the end of
the conflict, much of the security in towns andedf in the absence of a robust police
force or a sizable neutral army, has been proviyeithe brigades.

Now, there are some who are ill-disciplined anddheve been serious abuses that
continue — abductions, detentions, ill treatmensdéaye of those brigades — but the
leadership of the local military councils, the m#joof the brigades, is a responsible
leadership, which does not, | think, want to chadke state authority. Indeed [they]
want to see the transformation that they foughtdst year — but will only be ready
to disarm and disband when sensible decisionsa&entabout the future of those
who make up the brigades, and when the State ¢gpsitihere to hand over to.

UN News Centre: What has the role of UNSMIL beeruapl now and how will it
change in the immediate future?

...the development of the police force — we havedpdlice advisory team working
with the Ministry of Interior and the police frorhe beginning. We’'ve been doing a
good deal of work with the army as well, coordingtinternational expertise, helping
the Libyans draw up a first defence white papecgaiceive of security forces being
under proper democratic control. That also inclutlesareas of border security and
management of arms and ammunition, and the eved¢mabbilization and
reintegration of the members of the brigades.

UN News Centre: Do you see problems with publiccatance of people such as
politician Mahmoud Jibril, who had prior links toe al-Qadhafi regime?

lan Martin: There will go on being a debate fooad time, about the records of
different individuals who worked for periods insithe al-Qadhafi regime — although,
in general, those who made an immediate breakbnugey last year are regarded as
having made an important contribution to the retiotu Certainly he [Mahmoud

14 http://world.time.com/ 2012/08/09/what-lies-ahdatHibya-an-interview-with-the-prime-minister/
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Jibril] did so, as a major mobilizer of the intetinaal support to Libya during last
year.

What role do tribal rivalries and loyalties playliibya today?

lan Martin: That's a question that Libya expertsagjree on! There are many ways in
which the tribes play a positive role, in sociatwrks, and indeed, while on the one
hand tribal divisions can be part of local conflighe tribes actually have
considerable mediation capacity and issues areagookit between them. And, of
course, the bulk of Libya's population now is yowary lives in the mixed cities of
the coastal strip. So | think there’s a tendencyhenoutside to exaggerate the view of
Libya as a place of warring tribes. | hope we’lk ¢kat tribes will be playing a

positive role in the new Libya, but the form of dmracy will be — as this election
shows — a modern, representative democtacy.

Treatment of Women in Libya

According to a Freedom House report, most womehnatl travel unless accompanied by a
husband or male relative. Those who do choosateltalone or with other women are generally
members of the elite, and are still expected targethe permission of their families in order to
travel. In addition, travelling within Libya is di€ult, as Libyan hotels generally do not rent
rooms to unaccompanied women, due to cultural eaitional requirements. Women rarely
walk in the street in the evenings, unless accoiegdry a male family member or another
woman. There are a range of related cultural ankiestrictions which are generally stronger
in rural areas and small towtfThis is supported by a SIGI report describing e cultural

and religious restrictions.

USA Today in an article of 1 December 2011, Womestfated by lack of representation in
Libya, stated:

Libya is a deeply conservative, male-dominated tguim a 2009 index on gender
equality published by the Organization for Econof@aoperation and Development,
it ranked 91st out of 102 countries.

Outside the capital and major cities, most womeantead scarves and hide their
bodies under long layers of loose clothing. Unageamed women do not go out
after dark, and many do not drive.

Libya's legal system theoretically allows womeruansual degree of freedom in the
region. Gadhafi's Green Book, in which the dictaktrout his philosophies, states
that a woman's place is in the home, but Gadheafetted with a band of female
bodyguards.

During his 42 years in power, women attended usities and made careers as
lawyers, doctors and teachers. But politics rengaofélimits to many women during
his time in power?

A Human Rights Watch report of 24 November 2011lledarhe Women'’s Lib movement in
Libya sees a surprising twist, noted:

!5 ibya: Interview with lan Martin, Secretary-genkssSpecial Representative for Libya, UN News Seevi

' Freedom House: Women's Rights in the Middle EagtNorth Africa 2010 — Libya, 3 March 2010

" Social Institutions & Gender Index: genderindeg/oountry/libya undated,

18 USA Today, Women frustrated by lack of represémtein Libya 1 December 2011
http://www.usatoday.com/news/world/story/2011-12lib%a-women-government/51555266/1?csp=34news



A few hundred Libyan women gathered this monthlerfirst women's rights
conference since the fall of Muammar Gaddafi. Tegued about how to facilitate
participation in a new government, about the rél8lmaria law, and about how to
abolish laws discriminating against women in maeia.

Abdeljalil [chairman of the governing National Teitional Council, Mustafa
Abdeljalil who attended the meeting] asserted thfagan women can expect to have
the same rights as men and to play an importaatingovernment, stating, ‘We
expect women to be important figures in the futfrthis country.' This time, unlike
his infamous speech on the day of the Declaratidrberation - in which he failed

to acknowledge the role of women in the revolutiod stated that Libya would re-
introduce polygamy —Abdeljalil took care to enunterine many ways that women
had supported and led the revolution.

Then women, old and young, from Tripoli, Benghax ¢he western mountains,
some with headscarves, some dressed in jeans aakiesg, jostled for position at the
microphone to pepper Abdeljalil with questions. Bmost an hour, they took the
leader of their newly liberated country to tasklic® comments on polygamy, asked
him whether he would include a quota for womerhmnew constitution and
reminded him, repeatedly, that women have a keytmplay in the rebuilding of
Libya. Abdeljalil listened quietly and patientlypdk notes, and answered many of the
guestions. He explained that he did not particulswipport polygamy, and that he
wanted to hear women's views before any decisicarewnade.

As he answered questions, a commotion broke aheifack of the hall. The new
prime minister, Abdulrahmin el-Keeb, had arrivee Was followed into the hall, in
rapid succession, by the minister of justice, #musity minister and the information
minister, all of whom talked about the vital rolemven played in the revolution and
affirmed the role that they must now play. The Miar of Justice, Mohammed
Allagi, went so far as to say that he would suppagtiota for women in government
and that at least one of the top three positiomgmirernment should go to a woman.
By now, the entire National Transitional Councilsagtting at a hastily placed table
in the front of the room. Then former Prime Minrskdahmoud Jibril arrived.

Singing and chanting broke out as women cheeresdliginificance of what was
taking place in an ordinary conference room onggember evening. Libyan
women crowded around the table to listen as Jlffiimed his personal commitment
to women's rights, posing for photographs on mophienes, and listening as the
women called family and friends to share what ve&éng place.

At the end of the conference, the women presentisti @ recommendations for the
National Transitional Council leaders, enumerakiag challenges that Libya faces
today. They urged leaders to enact new laws tepretomen from violence, and
guarantee access to justice, health care and gegotal support. They asked the
NTC to promote women's equality and back theirigbib participate in public life.
And they reminded the government about the negeskitivesting in women's
economic empowerment. Finally, the participanteddkibya‘s new leaders to sign
major international human-rights agreements.

What started out as a modest attempt to bring wdogether had turned into a
moment when a new Libya was briefly visible, wheghts for all could be protected
and respected. Libya's women had laid out theiowigor a fresh beginning, and



their leaders had come to listen. Now they musigptieose leaders to make their
words a reality?

FINDINGS AND REASONS

66.

67.

68.

69.

70.

71.

72.

The applicants have provided copies of their passpath their application. The two

adults were born in Libya. Their child was borrAmstralia while her parents were in
Australia on valid visas. Based on the informagoovided to DIAC and the Tribunal,
including the claims as provided, the Tribunal irtat all the applicants are Libyan

nationals and their claims for protection are basethat country.

The applicant’s primary claims are that he feaiadpeeturned to Libya due to his anti-
Gaddafi political opinion. This opinion was demaastd by his attendances at two
rallies in [City 1] in 2011 to protest the violentteat was being perpetrated by the
Gaddafi regime against revolutionary activists ibyla. The applicant has stated that he
had did not have a responsible role in the dematisirs but that he was in the front
line.

The Tribunal considers the applicant and his wed@sndance at the demonstrations in
[City 1] in 2011 to be a reflection of both of thpplicants genuine political views and
not conducted for any other purpose, as envisagefliR(3) of the Migration Act.

The applicant claimed that spies for the Libyanmegwere also in attendance at the
demonstrations and were taking photographs of detrainrs taking part. The
applicant named one of these demonstrators. THecappstated that the names of
people involved in the demonstrations were serk batibya and that family
members of the applicant were approached in Liloyhasked questions about the
applicant.

The applicant stated that he knew one of the [§plé® applicant was told by friends
that [Mr A] had been sending information back towséy services in Libya about the
conduct of demonstrators in [City 1]. The applicalaimed that his name was included
in the information being sent back by [Mr A] to kdn The Tribunal put information
that it had received to the applicant regardinigteof names that have been sent by [Mr
A] to Libya. It provided the applicant with a copfone of the communications sent by
[Mr A]. The Tribunal put to the applicant that lmame was not included in the list of
names on that document.

The applicant responded in two parts to this infation. He stated that he had never
seen the information that had been sent back tgaldlirectly, but that he had been told
his name was included. The applicant stated tlneroeports were sent back and
believes his name was included. He further respobitulet the material presented to the
applicant was specified page seven and page dighfax, the other pages could
include other reports, and that it is easy to add issue such letters. The applicant
stated that his name was communicated back to dldel&@i regime in Libya.

The Tribunal is aware of the general violent cirstemces occurring presently in
Libya. In 2011 a violent uprising occurred agaihe& Gaddafi regime. A significant
element of the population took up arms and foulgltslystem of authority established

¥ HRW The Women'’s Lib movement in Libya sees a dsiqy twist, 24 November 2011
http://www.hrw.org/news/2011/11/24/womens-lib-moattlibya-sees-surprising-twist
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by Gaddafi over 50 years of his rule. This uprismgich commenced [in] February
2011, culminated in the eventual overthrow of treel@afi regime, the killing of
Muammar Gaddafi and various family members, thestwf other children of Gaddafi,
and the dismantling of the various systems of aitthestablished by Gaddafi to
support his dictatorial rule. One significant elermef the Gaddafi regime was the
security service known as the Revolutionary ConewitThis Revolutionary
Committee was one of the more significant bodigpaasible for controlling Libyan
society.

Information that was sent back by the agent ofdineer regime was most likely sent
back to agencies such as the Revolutionary Comanitieis information certainly
could have been a cause of concern to anyone nigntieak communication, as it may
have drawn the adverse attention to that persahégecurity agencies of the Gaddafi
regime. The Tribunal put to the applicant thatgbeurity agencies of the Gaddafi
regime were dismantled after the Gaddafi regimenepkaced, first by a transition
authority and now an elected government. The Tabpnt to the applicant that those
who had previously been in power were no longgrasitions to take action against
those who had been reported upon during the ugresgainst Gaddafi.

The applicant stated that the loyalists were istilufficient numbers to constitute a risk
to those people who had identified as anti-Gad@aflutionaries. The applicant stated
that these loyalists had control of weapons anewezating sleeper cells prepared to
wait until an appropriate time to attack the newhatity and its supporters.

The Tribunal put further information that there warignificant protests against the
Gaddafi regime across the world during the uprisirigpusands of Libyans outside of
Libya had participated in demonstrations againstviblence that the Gaddafi regime
was perpetrating against its people. The Tribuoatgthe applicant that it was not
conceivable that every one of these demonstratooss the world would face harm
due to their activities in protesting against tred@afi regime.

The applicant stated he was aware of such praestsinderstood that not every
person who had been involved in the protests wbelthrgeted for their activity.
However the applicant stated that the protest€ity[L] were relatively small and that
it was easier for agents to identify individualgotved and pass this information back
to the loyalists in Libya. He stated that he watlldrefore be readily identifiable as an
anti-Gaddafi activist. The Tribunal does not acdb explanation that the applicant
would be more readily identifiable because of higivement in a smaller protest. It
does not believe that the loyalists would choossetek retribution against insignificant
individuals involved in any protests across theldjadentifiable or otherwise.

The Tribunal does not accept that the applicantahgignificant profile due to his
activities in Australia. The Tribunal accepts thathas an anti-Gaddafi opinion, but it
does not accept that the applicant will face acbahce of serious harm for his holding
of this opinion or his actions in support of it.éMribunal considers that the loyalists
who may seek reprisals against those people thieyragponsible for their loss of
power and influence, would not consider the applies being in any way significant
or responsible for their change of circumstancilaya. The Tribunal does not accept
that the applicant faces any risk of identificatimack in Libya for his activities in [City
1]. The Tribunal does not accept that the loyalit® had received information about
anti-Gaddafi activities in [City 1] would have amgerest in the applicant, who by his
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own admission had a marginal role in the demonstratand attended only two
protests in [City 1]. The Tribunal considers thHa tssue raised by the advisor, that the
applicant would be identifiable because he is cgniack from the West, is subsumed
into this point. The Tribunal, in finding that theplicant will not be targeted because
he was marginally involved in the protests in [Cllyfinds that the applicant will not
be persecuted because he was involved in protgaissa the Gaddafi regime in a
Western nation. There is no evidence to show teaple returning to Libya after the
fall of the Gaddafi regime have been targeteddprisal on this basis.

The applicant claims that he will be at risk beealis [knew him] as the man who
provided the report to the Gaddafi regime. The Umdd does not accept this claim. The
report provided to the applicant under s424A ofhgration Act lists a series of
names and where they come from in Libya. [Detdilhe list deleted: s.431(2)]. The
applicant is not named at all. The Tribunal consdesignificant that the applicant is
not mentioned in this report alongside the othen mibo come from this town. It does
not accept that the document was edited for thpgaas of removing any reference to
the applicant. The Tribunal considers that thetishinvolvement by the applicant in
the demonstrations is a more significant reasdo agy the applicant is not included
in the document as being an enemy of the Gaddgifnes

In respect to the claim that the document is oalgegpseven and eight of a longer
document, the Tribunal considers this is not avese consideration. The Tribunal has
only been provided the pages made available tappécant. The absence of pages one
to six of the fax does not provide any evidence tia applicant was reported upon by
the agent in Australia. The applicant has clainied he was included in a list of names
provided to the Gaddafi regime in Libya. The patlpes are included are relevant as
they do provide a list of individuals who were pEved as being active in the protests,
provided to the Gaddafi regime, and the absentleeohpplicant’'s name from this list

is evidence that the applicant was not considagrdfieantly active in the protests,
merely an attendee. The Tribunal does not accepthie applicant’'s name would be
edited out of the list, there is no reason providedo why the applicant’'s name would
be taken out in a context where the list was prewidy a separate applicant to the
Tribunal pursuing their own claims, who had no kiexlge of the applicant’'s own
actions or activities, or of the applicant’s prasapplication before the Tribunal.
Consequently there would be no interest of theratpplicant to alter the document to
the detriment of this applicant.

Having determined that the applicant was not inffrapon by the agent in Australia,
the applicant does not accept that the applicdam'sly were approached by security
officials in the middle of 2011 Libya asking abdiké applicant. The Tribunal finds
that the applicant has no profile that would drae attention of security officials to his
family in Libya. The Tribunal finds that the apgnt does not face a real chance of
serious harm due to his [knowing] the informan&urstralia.

The Tribunal finds that the applicant does not faceal chance of serious harm arising
from his involvement in anti-Gaddafi activitiesAustralia. The Tribunal further finds
that the applicant does not face a real chanceradiss harm arising from his anti-
Gaddafi political opinion.

The second applicant has put in two claims forgotidn. The first relates to her real
anti-Gaddafi political opinion, and an imputed e@addafi opinion arising out of her
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husband's activities. The Tribunal notes that #e®msd applicant attended one
demonstration in [City 1]. The Tribunal considdnattreasonable that the second
applicant may have a political opinion that is @aéiddafi, and that opinion is
genuinely held opinion, for the purposes of s91R{3he Migration Act.

However the Tribunal considers that that the figdimade regarding the applicant’s
claim of feared harm because of an anti-Gaddatiipall opinion are true also of the
second applicant. The second applicant attendgdoo@ demonstration and is unlikely
to have come to the attention of loyalists who roawystitute a threat if she was
returned to Libya. It is unlikely that the loyaBswould have any interest in harming the
second applicant because of her political opinioh iavolvement in one
demonstration.

The Tribunal finds that the second applicant dadgace a real chance of serious harm
arising from her involvement in anti-Gaddafi adii# in Australia. The Tribunal

further finds that the second applicant does nue tareal chance of serious harm
arising from her anti-Gaddafi political opinion, foom the imputed political opinion
arising out of her husband’s activities.

The second applicant has claimed that she is a meafla particular social group, that
being women in Libya. The meaning of the expres$mnreasons of ... membership of
a particular social group’ was considered by thghHTourt inApplicant A’scase and
also inApplicant S In Applicant SGleeson CJ, Gummow and Kirby JJ gave the
following summary of principles for the determimatiof whether a group falls within
the definition of particular social group at [36]:

... First, the group must be identifiable by a cheastic or attribute common to all
members of the group. Secondly, the characteostattribute common to all
members of the group cannot be the shared fearekpution. Thirdly, the
possession of that characteristic or attribute rdissinguish the group from society
at large. Borrowing the language of Dawson Applicant A a group that fulfils the
first two propositions, but not the third, is mgral"social group” and not a
"particular social group". ...

Whether a supposed group is a ‘particular soc@aligrin a society will depend upon
all of the evidence including relevant informati@yarding legal, social, cultural and
religious norms in the country. However it is noffgient that a person be a member
of a particular social group and also have a walkfled fear of persecution. The
persecution must be for reasons of the person’sbaeship of the particular social

group.
The Tribunal is prepared to consider this clairthis form.

The second applicant's claims in this regard atedtin the submission as follows:

The Gaddafi regime was known to perform atrocitigainst women who they would
rape. Now Gaddafi is deceased, his supportersregntd cause havoc in the country
Despite Gaddafi's death, their wicked mentality tmatschanged and their persecution
of women remains ongoing.

The Tribunal notes that the claim is against tmeaieing Gaddafi supporters, that they
continue to cause causing havoc in the country tlaaickhey continue to persecute
women. The Tribunal considers country informatioattduring the uprising Gaddafi
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supporters did conduct attacks against vulneradple, including women and
children, and that there were incidents of raperodgted. The Tribunal notes that these
attacks were conducted in the civil war environmaerd that they have significantly
dropped in number since the overthrow of the Gaadgime.

The Tribunal finds that there is no evidence tosshitat the loyalists are continuing to
target women as part of their campaign to destsbihe current authorities. The
Tribunal accepts that generalised violence is aguyiand that due to this generalised
violence women and children are at risk of harmgrasother members of the
community.

However the Tribunal does not consider that thisegalised violence, whether
conducted by the loyalists or other elements inciramunity, specifically targets
women in this context. The Tribunal finds that #haence is generalised and sporadic
and not aimed at any particular group in the comtyuhlt does not accept that women
are being specifically targeted by loyalists. Thid@nal finds that violence against
women is a subset of the generalised violenceighatcurring in Libya and not a
specific campaign against women per se. Accordjrigly Tribunal finds that the
second applicant will not be targeted becauseshenioman in Libya. The Tribunal
finds that the second applicant does not facelacheace of serious harm because she
is a woman in Libya.

In considering these claims separately and cunvelgtithe Tribunal finds that the
applicants do not face a real risk of serious hsinguld they return to Libya.

Complementary Protection

Having considered that the applicants do not héaiens under the Refugee
Convention, the Tribunal must consider whetherAbstralia has protection

obligations due to there being substantial grodadbelieving that, as a necessary and
foreseeable consequence of the applicant beinguesifoom Australia to a receiving
country, there is a real risk that he or she wiffex significant harm. The receiving
country in this instance remains Libya.

Significant harm for these purposes is exhaustideljned in s.36(2A) and s.5(1) of
the Migration Act. This states that a person wilfifer significant harm if he or she will
be arbitrarily deprived of their life; or the deagténalty will be carried out on the
person; or the person will be subjected to tortarep cruel or inhuman treatment or
punishment; or to degrading treatment or punishmé&ntiel or inhuman treatment or
punishment’, ‘degrading treatment or punishmemntd d@orture’, are further defined in
s.5(1) of the Act.

The Tribunal again has to consider whether anp@fctaims as raised by the applicants
show substantial grounds for believing that ase@essary and foreseeable consequence
of being returned to Libya there is a real risk thay will suffer significant harm. In
relation to the political opinion and activity dfe applicants, the Tribunal has
considered the evidence of the applicants anddhetry information in relation to the
current treatment of anti-Gaddafi activists in Labyhe Tribunal notes that the anti-
Gaddafi supporters were successful in their ainetoove the Gaddafi regime and
supporting apparatus from power, and have creatiesrecratically elected

government to replace it. This action had the ¢fd¢cemoving individuals who had
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previously held positions of power and influencéjeh has caused some difficulty in
the rebuilding of Libya. Some Gaddafi loyalists aaken steps to destabilise the new
regime and represent an ongoing threat to the tedyg of Libyan nationals. The
country information cited above demonstrates theitet is ongoing violence arising out
of the displacement of individuals from power daghte uprising of 2011.

The Tribunal has to consider whether the actiortb@ge loyalists in destabilising the
current government and systems put in place podt&eaconstitutes substantial
grounds for believing that there is a real risk tha applicants will suffer significant
harm. Generalised violence in a country is spaiffmot a ground under which
complementary protection claims can be consideyetié Tribunal.

There is no evidence provided to the Tribunal thatapplicants themselves face a real
risk of significant harm in terms of arbitrary los&life, cruel or inhuman treatment or
punishment, degrading treatment or punishmentyelikely to subjected to torture, or
the death penalty. While violence does occur adgrein Libya, there is nothing to
suggest that the applicants face a real risk sfahcurring to them. Significant
numbers of Libyans were involved in the overthrdihe Gaddafi regime. Thousands
of Libyans who fled during the fighting have retedto their towns and villages since
the overthrow of Gaddafi. There is no evidence mfespread or targeted harm against
these anti-Gaddafi individuals. Ordinary individsiahcluding family members of the
applicants, have returned to ordinary live, albgih a heightened degree of vigilance
for their personal safety.

The Explanatory Memorandum to the Migration Amendh{€omplementary
Protection) Bill states that:

[a] real risk of significant harm is one where ttegm is a necessary and foreseeable
conseqguence of removal. The risk must be assessgunds that go beyond mere
theory and suspicion but does not have to medetief being highly probable The
danger of harm must be personal and preent.

The Tribunal finds that there is no danger of h#rat is personal and present in the
circumstances as provided to the Tribunal, andttreGaddafi loyalists do not
constitute a real risk that is a necessary andéaa@ble consequence of the applicants
being removed from Australia.

The Tribunal finds that the applicants do not faaeal risk of significant harm due to
their political opinion.

The second applicant has claimed that she hasasuiadtgrounds for believing that as
a necessary and foreseeable consequence of baingectto Libya there is a real risk
that they will suffer significant harm due to heimg a woman in Libya. The second
applicant claims that she is more vulnerable dueetcstatus. As the Tribunal has
considered previously, there was some violencenagaiomen in Libya. Loyalist
individuals and criminal elements have harmed sam@en, taking advantage of the
less than secure circumstances presently in Libygalists have sought to create an
atmosphere of fear and intimidation by taking opgaities to harm women who are in
communal areas often without protection. Howevesghinstances are rare and date

20
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Explanatory Memorandum to the Migration Amendm@uamplementary Protection) Bill 2011 at
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back primarily to circumstances during the uprisamgl prior to the fall of the Gaddafi
regime.

The Tribunal does take into account the evidenattttere are sounds of gunfire, some
checkpoints, and random acts of violence that epergon in Libya can recount. The
Tribunal also takes into account the evidence efapplicant that his family members
remain in jobs that they have held prior to, duramgl after the uprising against
Gaddafi. The applicant also gave evidence childteand school, and that in many
regards life goes on as it had done previouslyateresteps to ensure security are
taken, based on the ongoing concerns for safetyeMer the Tribunal does not believe
that these constitute substantial grounds for bielgethe second applicant faces a real
risk of significant harm.

The Tribunal finds separately and cumulatively thate are no substantial grounds for
believing that, as a necessary foreseeable conseg|oé the applicants being removed
from Australia to Libya, that the applicants facesal risk of significant harm on return

to Libya.

CONCLUSIONS

104. The Tribunal is not satisfied that any of the aqguiits is a person in respect of whom

Australia has protection obligations. Thereforedpgplicants do not satisfy the criterion
set out in s.36(2)(a) or (aa) for a protection viséollows that they are also unable to
satisfy the criterion set out in s.36(2)(b) or &$.they do not satisfy the criteria for a
protection visa, they cannot be granted the visa.

DECISION

105.

The Tribunal affirms the decision not to grant #pplicants Protection (Class XA)
visas.



