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Preface

Preface

These Operational Guidelines on Maintaining the Civilian and Humanitarian Character of
Asylum have been drafted at the request of UNHCR’s Executive Committee, which had
highlighted in its Conclusion 94 (LIll) of 2002, the need for the elaboration of measures
for the disarmament of armed elements and the identification, separation, and
internment  of combatants. These Guidelines have taken into account the
recommendations of an Expert Meeting held between 9"-111" June 2004 (see Annex 3)
and build on two research papers that were commissioned in preparation of the Expert
meeting, as well as subsequent internal consultations. These Guidelines especially
benefited from the research paper on Maintaining the Civiian and Humanitarian
Character of Asylum written by Rosa Da Costa and published in 2004 under the Legal
and Protection Policy Research Series of UNHCR’s Department of International
Protection (now the Division of International Protection Services).

Despite well established legal principles and directives applicable to the issue of
maintaining the civilian character of asylum and the separation and internment of
combatants, the response on the ground often remains inadequate, with reluctance, or
inability, on the part of Governments, but also international agencies, to assume
responsibility. While ultimately the responsibility for maintaining the civilian character of
asylum and security in general lies with States, the Guidelines suggest addressing issues
of identification, separation and internment in a collaborative approach, to ensure that
the process for identification, separation and internment benefits from expert guidance
and is executed in a clear and transparent manner. Relevant actors involved in this
process would include most importantly the Government, DPKO, UNHCR, the ICRC,
and national and international NGOs. Other UN agencies, such as UNICEF may also
have an important role to play.

The civilian and humanitarian character of asylum is a critical aspect of safety and
security of refugees, and constitutes an important international protection standard.
Refugee camps are particularly susceptible to violations of this principle. Failure to
address breaches may also develop into threats to international peace and security. |t
follows that the involvement of the UN’s political organs on the issue is fully justified.

Various UN bodies have paid attention to this issue, results of which may be used as a
basis for advocacy with States. The adverse impact of armed elements and combatants
on refugee populations has become, since 1999, a recurrent theme in the UN Secretary
General’s reports to the Security Council on the “Protection of Civilians in Armed
Conflict.” The Security Council, in its Resolution 1296 (2000), has tasked the Secretary-
General to bring to the attention of the Security Council those situations where the
presence of armed elements in refugee settings may pose threats to regional peace and
security. An "Aide-Memoire" reflecting evolving protection priorities, first adopted by the
Security Council in March 2002 and revised in December 2003, provides a further basis
for the Security Council to review situations where support is required to obtain
disarmament of armed elements as well as identification, separation and internment of
combatants.

There are possibilities for UNHCR to explore influencing the UN system in playing a
bigger role in supporting separation activities. The Secretary General’s periodical reports
to the Security Council on the Protection of Civilians offer elements for the definition of
Peacekeeping missions, and enhanced inter-agency co-ordination also facilitates
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Integrated Mission Planning. The Executive Committee on Humanitarian Affairs
supervises a Protection of Civilian Implementation Group which is spearheading efforts
to develop more systematic reporting on developments in key protection concerns in
armed conflict situations. This includes refugees and internally displaced persons, as well
as the threat that presence of
armed elements poses to
them.

These mechanisms could be
exploited to give greater
attention to operational
challenges posed by
separation of combatants, in
respect of which UNHCR'’s
relationship with DPKO is very
relevant.  DPKO’s  unique
experience should facilitate

discussions on more
accurately defining
Peacekeeping mandates to
address issues of

identification, separation and
internment  of combatants
appropriately. DPKO could
also assist in operational support, the provision of military experts and observers,
conducting training or recommend civilian police deployments.

Newly established peacekeeping operations have been given a clear mandate to protect
UN facilities and civilians under imminent threat, albeit mostly with the caveat “within its
capabilities and areas of deployment”. Peacekeeping operations will have a mandate to
operate in post-conflict areas, but not beyond the borders of the State hosting the
mission. A very recent Security Council Resolution 1625 (2005) stresses the importance
of a regional approach to conflict prevention, particularly programmes of disarmament,
demobilization and reintegration, including the effective and sustainable reintegration of
former-combatants. It is within such a regional context that DPKO may see a role also in
dealing with security matters cross-border.

UNHCR’s primary interest is the security of refugees and the assurance that the civilian
and humanitarian character of asylum is maintained. While eliminating the root causes of
armed conflict and reducing the flow of arms are the ultimate solutions to be pursued by
the international community, the physical protection of refugees in refugee camps and
settlements remain primarily the responsibility of the host country. These Guidelines
serve as UNHCR'’s contribution to furthering protection, both as regards the right to seek
and enjoy asylum as well as the right of refugees to life and security.

Protection Operations and Legal Advice Section
Division of International Protection Services
United Nations High Commissioner for Refugees
Geneva, September 2006



Part 1: Introduction

Part 1:
INtroduction

A. BACKGROUND

The Preamble of the 1951 Convention relating to the Status of Refugees (the 1951
Convention) stipulates that the nature of the refugee problem is social and humanitarian.’
Similarly, UNHCR’s Statute provides that the work of the Office is social and
humanitarian.? It is a universally recognised principle that the grant of asylum and the
recognition of refugee status is a peaceful, non-political and humanitarian act.

So as to ensure the civilian and humanitarian character of asylum, it is of the utmost
importance that only civilian populations benefit from the grant of asylum. International
humanitarian law, through its “principle of distinction”, provides for the protection of
civilian populations and civilian objects from military attacks, by distinguishing them from
members of the armed forces. The latter are being conferred combatant status and are
thus entitled to participate in hostilities while becoming legitimate targets of military
attacks. Refugee law in turn has been influenced by this key principle of distinction in its
basic tenet that refugee camps and settlements should be used for accommodating
civilian populations only, and not combatants, in order that the humanitarian character of
asylum is ensured.

The presence of combatants® in an influx of refugees, or in existing camps or refugee-
populated areas, threatens the fundamental principle of the civilian and humanitarian
character of asylum, as it does the very institution of asylum. It can generate serious
security concerns for refugees, receiving States and host communities, as well as
humanitarian workers. By virtue of their displacement, refugees are vulnerable to a range
of security problems generated by the breakdown of social structures and cultural
norms, the separation from and loss of family members and community support, and
impunity for perpetrators of crimes and violence. In such a context, the presence of
combatants exacerbates the situation as it may provoke cross border attacks, and has a
high risk of leading to forced military recruitment, a general breakdown in law and order,
an increase in physical violence and sexual abuse, political manipulation, and the
diversion of humanitarian aid. A deteriorating security situation in areas surrounding
refugee camps may well impact the hosting area, creating a source of tension between
refugees and host communities. When the authorities can no longer tolerate the security
situation, refugees may be subject to refoulement. The presence of combatants in
camps may also inhibit the realization of durable solutions, such as voluntary repatriation
and local integration.

" The 1951 Convention relating to the Status of Refugees stipulates in its preamble: “Expressing the wish that
all States, recognizing the social and humanitarian nature of the problem of refugees, will do everything within
their power to prevent this problem from becoming a cause of tension between States.” The UN Declaration
on Territorial Asylum 2312 (XXII) of 14 December 1967: “Recognizing that the grant of asylum...is a peaceful
and humanitarian act and...cannot be regarded as unfriendly by any other State”.

2 The Statute of UNHCR preambular paragraph 5.

3 See Part Il, under definitions, which explains that the use of the term “combatant” in the present Guidelines
does not correspond with the specific meaning of combatant in International Humanitarian Law.
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In some contexts, the militarization of camps can jeopardize national security and even
regional stability, as well as threaten inter-State relations. The resulting risk to security
and an often limited response capacity may lead prospective host States to deny
refugees and asylum seekers access to international protection altogether or to limit
freedom of movement and other rights of refugees that normally accompany asylum.
Whilst it poses a major challenge, drawing a distinction between refugees on the one
hand, and combatants on the other, is clearly in the interest of States, refugees and the
institution of asylum as a whole.

In a mass influx situation, when refugees flee armed conflict and cross the border,
physical security ranks high among the priorities of those seeking asylum. The right to
life, and security of persons, is among the key human rights refugees seek to protect.
Threats may originate from a variety of actors, such as military and police, organized
armed groups, criminal organizations, the local population or other refugees. It may take
various forms, such as physical and sexual violence, criminal acts, and attacks on
refugee camps, landmines, forced recruitment or the infiltration of combatants in refugee
populated areas.

Solutions to security problems must be sought in a holistic manner, taking into account
the local circumstances, while addressing all major issues. As security issues are
invariably linked, a combination of approaches must be considered. This will require the
development of a comprehensive strategy, involving a multitude of relevant actors.

In order to create a better understanding of what can be a very complex and sensitive
issue, the present Guidelines offer an explanation of the legal context, where close
linkages exist between international humanitarian law, refugee law, as well as
international human rights law. Following on to that, these Guidelines aim to provide
practical guidance on actions to be taken when there are indications that refugee camps
or settlements have been infiltrated by combatants or are being so threatened. The
Guidelines also look into ways in which relevant actors can collaborate in the prevention
of militarization of camps by addressing the issue of mixed flows (i.e., mass refugee
influxes which are characterized by the mixed presence of both refugees and
combatants) from the beginnings of a crisis. A chapter on security management issues in
refugee camps aims to demonstrate how the issue of separation must be addressed
within the context of a comprehensive strategy enhancing refugee security.

A wide variety of factors will have an influence on whether the disarmament of armed
elements and the identification, separation and internment of combatants will be
successful. Many countries that need to take such measures lack sufficient financial
resources, or show political or military sympathy with the combatants. Geographical
factors, such as long stretches of uncontrolled borders with poor infrastructure, create
further challenges to prevent military elements to cross borders and infiltrate into refugee
communities. International burden sharing, through the provision of both financial and
technical resources, including training of security forces is very important. Ultimately,
however, success will often depend heavily on the available political will of the host
Government. In that respect it is hoped that these Guidelines will also serve as a tool of
advocacy to impress upon States the importance of taking action and the risks of inertia.

10
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B. HSTORICAL OVERVIEW

The problem of insecurity of refugee camps and their civilian and humanitarian character
was first brought to the attention of the Executive Committee of the High
Commissioner’s programme in 1979 in the context of armed attacks on refugee camps
in southern Africa.* The High Commissioner commissioned a study on the subject® and
in 1983, in his report to the Sub-Committee of the Whole on International Protection, he
stated that “[in] the case of military attacks on refugee camps and settlements the
political and non-political — i.e. humanitarian — elements are always closely interrelated. It
may not therefore be possible for the High Commissioner to undertake effective action —
even to achieve his purely humanitarian objectives — otherwise than in close cooperation
with the political organs of the United Nations, and in close consultation with the United
Nations Secretary-General which should be established in every case”.

The Executive Committee continued to seek consensus on a set of principles with
respect to attacks on refugee camps. Most of its Conclusions adopted on the matter
remained quite general, merely stressing that States should do “all within their capacity
to ensure that the civilian and humanitarian character of such camps and settlements is
maintained”.®

The UN General Assembly in the meantime considered UNHCR’s concerns and adopted
a Resolution in 19847 in which it condemned all violations of the rights and safety of
refugees and asylum-seekers, in particular those perpetrated through military or armed
attacks against the refugee camps and settlements.

In the Secretary General’s 1998 Report on Africa,® he urged “the establishment of an
international mechanism to assist host Governments in maintaining the security and
neutrality of refugee camps and settlements”. Consequently, the Security Council
adopted Resolution 1208 on 19 November 1998, in which it called upon African States
to implement refugee protection mechanisms, especially where they relate to the
location of refugee as at a safe distance from the border and the separation of refugees
from other persons who do not qualify for international protection. The Resolution also
encourages African States to seek international assistance if needed.®

The 1998 General-Secretary’s report on Africa is also one of the first documents where
the concept of protection of civilians in armed conflict was raised, with a strong

4 Executive Committee Conclusion No. 14 (XXX), 1979.

5 Executive Committee Conclusion No. 27 (XXXIIl), 1982.

8 See particularly Executive Committee Conclusions 32, 33, 45 and 48.

” A/Res/39/140, 14 December 1984.

8 The causes of conflict and the promotion of durable peace and sustainable development in Africa, A/52/871

—5/1998/318, 13 April 1998.

9 In July 1998, the High Commissioner, upon consultations with the Under-Secretary-General for
Peacekeeping Operations, submitted a proposal of a “ladder of options”, aimed at addressing the different
types and degrees of insecurity which typically arise in refugee-populated areas. The “soft” option includes
preventive measures that can be taken by States, possibly with assistance from the international community,
such as limiting the size of camps, ensuring a reasonable distance from the border with the country of origin,
and including refugee leaders in camp management decisions. Under this option Governments should
consider the separation of combatants, while the international commmunity could provide assistance to national
law enforcement authorities. The “medium” option could include the deployment of multi-national civilian
observers or an international police force to support national law enforcement efforts. And finally, as a measure
of last resort, the “hard” option refers to the deployment of a UN Peacekeeping Operation or that of a multi-
national or regional force under Chapter VI of the UN Charter, or even under Chapter VIl and VIII, in case there
is no consent for external intervention.

T
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recommendation that more attention must be paid to the monitoring and reporting on
respect for humanitarian and human rights norms during armed conflicts.

Since then efforts have intensified towards achieving more systematic reporting on
protection of civilians in armed conflict. In 1999 the Security Council explicitly requested
the Secretary General to prepare a report with recommendation on ways the Council
could improve the physical and legal protection of civilians in situations of armed conflict.
This has generated both periodical reports from the Secretary-General and bi-annual oral
briefings by the Humanitarian Relief Coordinator to the Security Council, which benefit
from more regular and consistent reporting by the relevant UN agencies.®

On April 19", 2000, the Security Council adopted Resolution 1296, which considered
the importance of the protection of civilians in armed conflict and notably invited the
Secretary-General to bring to the attention of the Council situations where refugees and
internally displaced persons are vulnerable to the threat of harassment or where their
camps are vulnerable to infiltration by armed elements and where such situations may
constitute a threat to international peace and security. In such cases the Council would
be wiling to act to help create a secure environment for civilians endangered by
conflicts, including by providing support to States concerned in this regard. An important
milestone in this process was the adoption in April 2006 of Security Council Resolution
1674 on the Protection of Civilians in Armed Conflict.?

In that same year, UNHCR launched the Global Consultations on International
Protection, which engaged States and other partners in a broad-ranging dialogue to
explore how best to revitalize the existing international regime for the protection of
refugees, while ensuring flexibility for addressing new challenges and problems. The
issue of the civilian character of asylum featured on the agenda of the Global
Consultations and a number of guiding principles and concrete recommendations were
presented.'®

The ensuing Agenda for Protection calls for addressing security-related concerns more
effectively, through the resourcing of States for securing the safety of refugees and for
the separation of armed elements from refugee populations, as well as addressing
issues of military recruitment of refugees and the prevention of age-based and sexual
and gender-based violence.

As a follow-up, the Executive Committee sought to address the issue through the
adoption of Conclusion 94 (LIl 2002, on the Civiian Character of Asylum. The
Conclusion calls upon UNHCR to facilitate a process for the elaboration of measures for
the disarmament of armed elements and the identification, separation and internment of
combatants, including the clarification of relevant procedures and standards. The
present Guidelines are in response to this identified need.

0 See the request for reporting in Presidential Statement on 12 February 1999 (S/PRST/1999/6) and
subsequent reports S/1999/957, S/2001/331, S/2002/1300, S/2004/431 and S/2005/740.

™ S/RES/1296 (2000).

12 S/RES/1674 (2006).

8 EC/GC/01/5, February 19", 2001 and EC/GC/01/8/Rev.1, June 28™", 2001.

12
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C. SCOPE OF THE GUIDELINES

The present Guidelines cover situations where mixed refugee flows (i.e., mass refugee
influxes which are characterized by the mixed presence of both refugees and
combatants) enter a neighbouring State, as a result of either an international or internal
armed conflict. The Guidelines are thus aimed at addressing the situation of militarization
of refugee camps and settlements in countries of asylum, underpinned by the objective
of ensuring the safety of refugee populations.

D. LEGAL FRAMEWORK
The UN Charter

Considered the cornerstone of the UN Charter, Article 2(4) provides the basis for States’
obligation to disarm armed elements, and separate and intern combatants, in both
international and non-international armed conflicts. Article 2(4) obliges States to “refrain
in their international relations from the threat or use of force against the territorial integrity
or political independence of any State, or in any other manner inconsistent with the
Purposes of the United Nations”.

Article 2(4) is regarded as part of customary international law' and should be read and
interpreted within the wider spirit of the UN Charter, and particularly Article 1, which lists
the purposes of the United Nations to develop friendly relations among nations, achieve
international cooperation in solving problems of a humanitarian character, and maintain
international peace and security — the principal purpose of the UN Charter. Resolution
2625, which adopts the Declaration on Principles of International Law concerning
Friendly Relations and Cooperation among States in Accordance with the Charter of the
United Nations, is particularly relevant.'® It states, inter alia, the following principles:

Every State has the duty to refrain from organizing or encouraging the
organization of irregular forces or armed bands, including mercenaries, for
incursion into the territory of another State.

Every State has the duty to refrain from organizing, instigating, assisting or
participating in acts of civil strife or terrorist acts in another State or acquiescing
in organized activities within its territory directed towards the commission of
such acts, when the acts referred to in the present paragraph involve a threat or
use of force. [...]

[N]o State shall organize, assist, foment, finance, incite or tolerate subversive,
terrorist or armed activities directed towards the violent overthrow of the
regime of another State, or interfere in civil strife in another State.

Prohibitions under the Charter thus extend beyond direct inter-State military attacks to
include attacks by recourse to irregular forces such as armed bands, mercenaries or
rebels. Assisting, encouraging or even tolerating armed activities by private individuals,
national or foreign, is also prohibited under the Charter. Moreover, as mentioned above,
the State has the obligation to suppress and prevent the use of its territory by individuals

™ The nature of article 2(4) as well as the type of actions which are prohibited by that provision was interpreted
by the International Court of Justice in Nicaragua v. U.S. (1986) ICJ 14 (27 June 1986). In that case, the court
held, inter alia, that indeed article 2(4) is a declaration of customary law, and that the type of prohibitions
resulting from that provision extend to acts which are less grave then a direct armed attack.

1% Declaration on Principles of International Law concerning Friendly Relations and Cooperation among States
in Accordance with the Charter of the United Nations, G. A. Res. 2625 (XXV) of 24 October 1970.

13



Operational Guidelines on Maintaining the Civilian Character of Asylum in Mass Refugee Influx Situations

whose purpose is to attack another State, or instigate the violent overthrow of its regime.
The host State has a duty of due diligence in this regard, such that it must use the
means at its disposal to prevent or suppress these wrongful acts in situations where the
risk is foreseeable, otherwise it will be in breach of article 2(4) of the Charter.

The Law on Neutrality and International Humanitarian Law

The Fifth Hague Convention'® provides for the duty of a neutral State to intern troops it
receives on its territory belonging to belligerent armies and not to permit hostilities to be
conducted from its territory."”

Although the Fifth Hague Convention only formally applies in relation to international
armed conflict, it is generally accepted that it can also be applied by analogy in situations
of non-international conflicts, in which combatants either from the Government side or
from armed opposition groups have fled into a neutral State.®

The duty stemming from the law of neutrality resembles the obligations under Article 2(4)
of the UN Charter as described above. It is reasonable to conclude that these provisions
in the Fifth Hague Convention belong to the core norms applicable to all armed conflicts
and have attained customary law status.

Refugee Law

The very existence of international refugee law and the protection it confers is premised
on the acceptance of its fundamentally neutral character by the international community,
and more specifically, on the peaceful and humanitarian (non-political) character of
asylum. The granting of asylum by a host State cannot therefore be considered as an
unfriendly act by the country of origin.™

This is expressed in the Preamble of the Convention relating to the Status of Refugees
(hereinafter, the 1951 Convention) where: “The High Contracting Parties [express] the
wish that all States, recognizing the social and humanitarian nature of the problem of
refugees, will do everything within their power to prevent this problem from becoming a
cause of tension between States”.?*® The OAU Convention Governing the Specific
Aspects of Refugee Problems in Africa (hereinafter, OAU Convention) reiterates this
principle by stating explicitly that “ftJhe grant of asylum to refugees is a peaceful and
humanitarian act and shall not be regarded as an unfriendly act by any Member State” .2’

In order to effectively preserve the civilian and humanitarian character of asylum, host
States must therefore ensure that refugee camps and settlements are not misused for
political purposes or exploited to support or achieve military objectives and must prevent
that refugee camps end up serving as bases for conducting military training, providing
rest and recuperation to combatants, or fall victim to recruitment activities. It is therefore
essential that States effectively separate combatants from the refugee populations, both
to ensure the protection and physical security of refugees, and to respect the peaceful

'® The Fifth Hague Convention of 1907 respecting the Rights and Duties of Neutral Powers and Persons in
Case of War on Land.

" See in particular Articles 5 and 11 of the Fifth Hague Convention.

' |CRC, ‘The Civilian Character of Asylum: Separating Armed Elements from Refugees’, Official Statement to
the  UNHCR Global Consultations on International Protection, first meeting, 8-9 March 2001,
http://www.icrc.org.

9 See GA Resolution 2312 (XXII), Declaration on Territorial Asylum.

20 Convention relating to the Status of Refugees, of 28 July 1951, paragraph 5 of the Preamble.

21 OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, adopted 10 September
1969 (entry into force 20 June 1974), Article Il, para. 2.

14
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character of asylum vis-a-vis other States. The duty to separate combatants from
refugees is articulated very explicitly in the Preamble of the OAU Convention which
establishes the need to distinguish between refugees and persons wishing to foment
subversion from outside their country and further elaborated in Article Ill (2), requiring
States to prevent refugees residing in their territories from conducting attacks on any
State Member of the OAU.22

Refugee law also imposes obligations upon refugees. Apart from the rather obvious duty
in Article 2 of the 1951 Convention to conform to the laws of the host country, Article 9
could also be applied to enforce the principle of the neutrality of asylum with regard to
asylum seekers.2® The OAU Convention has a similar obligation as the one in Article 2 of
the 1951 Convention, but adds an explicit prohibition against refugees engaging in
subversive  activities
against any Member
State of the OAU.?*

National Law

International law
obliges  States to
separate and intern
combatants that have
entered their territory.
This  obligation s
primarily rooted in the
interest States have in
maintaining friendly
relations and refraining
from aggression
against another State.
As the presence of
combatants in  the
territory of a State has implications for its international relations, the ability of a State to
deal with these matters should be guided by international law rather than be treated as a
purely internal matter falling solely within the purview of its criminal jurisdiction.

There may however be good reasons for a State to initiate criminal proceedings against
combatants, to protect national security, to prevent subversive activities, and address
illegal arms possession and forced recruitment. As long as a host State upholds its
international obligations, it should be able to rely on its national criminal proceedings, not
as substitute for, but complementary to international law.

22 In paragraph 2 Signatory States undertake to prohibit refugees in their territory from “attacking any State
Member of the OAU, by any activity likely to cause tension between Member States, and in particular by use of
arms, through the press, or by radio.”

2 Atle Grahl-Madsen, Commentary on the Refugee Convention 1957, UNHCR Geneva, 1963, at 43. “Other
grave exceptional circumstances” could include conditions bordering on war, e.g., a State of neutrality in a
conflict between important or neighboring countries; a period when the State is threatened with armed
aggression by another State; or the existence or threat of civil war.” Provisional measures may only be applied
in cases where there is some reason of suspecting a particular person as being a threat to national security.
“Person” refers to someone claiming to be a refugee, a prima facie refugee, or whom there is reason to believe
is a refugee. As combatants are not regarded asylum-seekers, they fall out of the ambit of this Article.

24 Article Ill paragraph 1.
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Part 2:
Operational Guidelines

A. TERMINOLOGY

Combatants

Under international humanitarian law the term “combatant” refers to members of a
State’s armed forces. Combatants are entitled to take direct part in hostilities and, if
captured, are entitled to protection as prisoners of war. Like everyone in a situation of
armed conflict they must respect international humanitarian law. Persons other than
members of a State’s armed forces, including “rebels” and “insurgents” in internal armed
conflicts are not considered combatants. This means that they do not have a right to
take direct part in hostilities and may be tried under national law for their mere
participation. If captured, although not entitled to prisoner of war status, they are entitled
to minimum conditions of detention and treatment. Moreover, they too must respect
international humanitarian law.

However, for the purpose of ensuring the civilian and humanitarian nature of asylum, the
emphasis must be on identifying all individuals who, because of their involvement with
armed activities, pose a threat to refugees, and for that reason need to be separated.
Hence, for the purpose of these Guidelines, the term “combatant” is applied to any
member, man or woman, of regular armed forces or an irregular armed group, or
someone who has been participating actively in military activities and hostilities, or has
undertaken activities to recruit or train military personnel, or has been in a command or
decision-making position in an armed organization, regular or irregular, and who find
themselves in a host State.

A former combatant is a person who, having been a combatant, has genuinely and
permanently renounced all activities that can be attributed to combatants.

Armed elements

This term refers to all individuals carrying weapons, who may be either combatants or
civilians. It is intended to include civilians who may happen to be carrying weapons for
reasons of self-defence or reasons unrelated to any military activities (for example
hunting rifles, defensive weapons). All armed elements must be disarmed upon crossing
the border into a host State, while only combatants need to be separated and interned.

Recruitment

Recruitment encompasses compulsory, forced and voluntary enrolment into any regular
or irregular armed force or group.
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This is a legal term which refers to the restriction on freedom of movement as imposed
on an individual (the internee). For the purpose of the current Guidelines, reference is
made to the regime of internment as provided for under the rules of neutrality in articles
11 and 12 of the Fifth Hague Convention.

Children Associated with Armed Forces

Deserter

This term refers to any person less than 18 years of age who is part of regular armed
forces or irregular armed groups in any capacity, and not limited to actual participation in
armed combat at any time. It includes girls recruited for sexual purposes and forced
marriage. The term goes beyond children carrying or having weapons, which is assumed
by the narrower term of child soldiers.?®

A deserter is a member of the armed forces (not irregular groups) of a party to a conflict
who unilaterally terminates his or her military service with the intention to abandon his or
her military obligations. The assumption exists that a deserter has renounced military
activities, but its genuineness still needs to be confirmed. For the purpose of separation
and internment, deserters are to be treated as combatants pending assessment of
genuineness of their intention.

Militarization of arefugee camp

This is the continuing occurrence of military or armed attacks and other threats to the
security of refugees, including the infiltration and presence of armed elements in refugee
camps and settlements, and the forced recruitment of refugees from the camps. The
use by the host State of its regular military personnel for the protection of refugee camps
and settlements does not constitute militarization.

B. GENERAL CONSIDERATIONS

Most armed conflicts today are internal rather than international in nature. This creates
tremendous challenges when it comes to the identification of armed elements fleeing
from internal armed conflict as in practice one would rarely be able to distinguish those
who have been engaged in combat from those who have not. Members of militia rarely
wear military uniforms, or may hide their uniform or arms and mingle with civilians.
Modern internal armed conflicts are characterised by volatility, risks of spill over to
neighbouring countries or influence and assistance from other nations. This frequently
leads to patterns of mobilization, demobilization and remobilization, as well as the forced
recruitment of children and other civilians in the war effort, making it difficult to
distinguish between combatants, former combatants and others. In such circumstances
the risk of militarization of refugee camps is high. In situations where combatants are
easily identifiable, for instance by carrying weapons, they may be superior in strength to
the host government authorities and thus pose a threat to those who seek to disarm

% See Action for the Rights of Children, “Critical Issues”, Child Soldiers, which uses the term Child Soldiers.
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them.2® Matters can be further complicated when the authorities of the host country due
to an internal armed conflict in that country have no access to those parts of the country
where refugees reside or where no functioning central government is present. This would
necessitate dealing with non-State actors to secure access to the refugee population.
The existence of such instability within the host State also poses serious security risks for
refugees and affected populations, and considerably increases the risk of militarization of
the refugee camps by local or exiled factions, including forced recruitment.

These and similar constraints cause serious challenges for the effective undertaking of
identification and separation activities. |deally, identification and separation activities are
conducted as early as possible, preferably even at the entry point, by trained personnel,
and where separation facilities should be available. Conditions for this to take place are
likely to be the exception rather than the rule, hence it is important to develop a strategy
that takes into account all eventualities. These Guidelines seek to define measures which
will maintain the humanitarian and civilian character of refugee camps and settlements.
Certain measures seek to prevent camps and settlements to be infiltrated by armed
elements and combatants, while others aim to address situations where security has
already been jeopardised. There may also be situations where forcible separation is
either not advisable or impossible, and alternative measures must be considered aimed
at neutralizing military influence on refugees.

C. BASIC PRINCIPLES

Dealing with armed elements and combatants in refugee camp and settlements is a
highly sensitive and possibly risky task and a typical area of humanitarian and military
interface. Humanitarian actors naturally will have an interest that civilians are protected,
but do not have the mandate nor the expertise to confront military elements. Military
support is necessary in order to ensure safety of refugees as well as of humanitarian
workers. The following represents certain basic principles which should guide
approaches to the disarmament of armed elements and identification, separation and
internment of combatants.

1 Non-refoulement and admission to territory

All individuals who flee a situation of armed conflict and who seek protection in the
territory of a host State should be allowed unhindered access to safety, and no one
should be rejected at the frontier.?” The need to identify and separate combatants should
not lead to refoulement of asylum-seekers or refugees. Thus in a situation of mass influx
where group recognition of refugee status is applied, and it is not clear who is or who is
not a combatant, no one should be refused entry on the mere suspicion that the person
is a combatant. A permissible exception to this is where the individual concerned is
openly carrying weapons, in which case entry to territory may be made subject to laying
down their weapons.

2 Security Impact Assessment

Before embarking on disarmament of armed elements and the identification, separation
and internment of combatants, a thorough security assessment must be conducted

2 UNHCR, Global Consultations on International Protection, The Civilian Character of Asylum: Separating
Armed Elements from Refugees, EC/GC/01/5, 19 February 2001.
27 See UNHCR Executive Committee Conclusion 99(LV) 2004 para. (I)
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based on which a decision must be made to proceed or not. The aim of such an
assessment is to evaluate whether the identification and separation exercise might lead
to a situation of grave insecurity so as to threaten the refugee population in general.
Such a situation may arise if for example armed elements resist any disarmament. The
assessment should be undertaken by national security personnel, and where appropriate
in consultation with international security forces, DPKO and security staff of UN agencies
on the ground. Disarmament of armed elements and identification, separation and
internment of combatants must be conducted in full appreciation of the security situation
and in a way that does not jeopardize the security of the refugees or those involved in
the exercise itself, although a certain element of risk cannot be discounted. The process
should not continue if it is reasonable to assume it will generate a situation of serious
disorder, insecurity or violence.

3 Responsibility of the government and the role of the international community

While the host Government has primary responsibility for the identification and
separation of combatants, the international community has a responsibility to assist in
developing the capacity of the host State to undertake such exercises. Where the
capacity of the host State is lacking, it should consider mobilising international resources
to support and assist in its undertakings. The mobilisation of international resources may
be undertaken with the cooperation of the UNHCR.

D. THE PROCESS FOR DISARMANMENT

Disarmament of armed elements in mass influx situations is an extremely complicated
and risky endeavour. Especially in a mass influx situation it would not be difficult for
armed elements to infiltrate into refugee facilities hiding their weapons?. It is important
for host government authorities to collect at the earliest opportunity relevant political and
military intelligence related to a possible or actual influx. Depending on such background
information of a mass influx adequate interventions can be anticipated. It would be
important to ensure sufficient resources to screen arrivals as early as possible, including
at border points, to ensure that all weapons are confiscated prior to entry into the
territory. Early screening of arrivals for weapons is essential for the security of refugees.

Where the background to a mass influx warrants, the host government should be ready
to systematically verify the presence of weapons on all individuals seeking refuge and
ensure they surrender their weapons before being admitted to the territory. Armed
elements openly carrying weapons should be disarmed at border points prior to entry to
the territory. Individuals who refuse to surrender their weapons should not be considered
as asylum seekers and need not be admitted to the territory. To avoid that such non-
admission would amount to refoulement, where possible, persons must be made aware

28 Weapons include small arms, such as revolvers and self-loading pistols, rifles and carbines, assault rifles,
sub-machine guns, and light machine-guns, as well as light weapons, such as heavy machine guns, hand-held
under-barrel and mounted grenade launchers, portable anti-tank and anti-aircraft guns, recoilless rifles,
portable launchers of anti-tank and anti-aircraft missile systems, and mortars of less than 100mm calibre. For
the purpose of these guidelines, weapons include also “any object capable of being readily used by one
person to inflict severe bodily injury upon another person”, with the exception of objects which, following
cultural traditions of the particular refugee population, are being used for non-offensive purposes (agricultural
tools, ceremonial knives).
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of the consequences of their refusal to disarm. Armed elements who are disarmed and
admitted to the territory may be combatants or may be civilians. If in such situations it is
not possible to immediately identify combatants among disarmed civilians, the only
viable option may be to accommodate all disarmed arrivals in facilities separate from the
refugees. A process for the identification and internment of combatants should then be
implemented in relation to the individuals concerned as soon as possible (see Section E).

There may be situations where the individuals concerned are not openly carrying
weapons, but are hiding them. It may also not be immediately clear that the individuals
are combatants. Where there is reliable information that the individuals are in possession
of weapons but hiding them, such individuals may be admitted to the territory, but
should be subject to a screening for weapons. Such screening for weapons should take
place in facilities separate from refugee facilities. The separate facilities should not be the
internment facilities which should be used exclusively for purpose of interning those
considered as combatants. Admission to refugee facilities should be permitted only upon
confirmation that the individuals do not possess weapons, or upon the surrender of their
weapons, and that they are not combatants. Only disarmed civilians can be admitted to
refugee camps, while combatants cannot be admitted until after it has been established
that they have genuinely and permanently renounced military activities (see Section G).

In case it is discovered that individuals who have already been recognised as refugees
and admitted to refugee facilities possess weapons or have hidden weapons, the
individuals concerned should be made to disarm and surrender their weapons. Once
disarmed, they should be subject to a process of identification if they are combatants
(see Section E). Individuals identified as combatants should have their refugee status
cancelled?® on the basis that they were not eligible to seek asylum in the first place, and
they should be separated and interned in internment facilities. Where the individual
concerned is affirmed not to be a combatant, he or she should maintain his or her
refugee status, but may be dealt with according to national security laws, if necessary
and as appropriate.®

While all efforts must be put into disarmament at an early stage, continuous monitoring
of the situation is imperative in order to detect the presence of weapons in refugee
facilities, to arrange for their removal and to prevent further penetration of weapons in the
camps. It is particularly difficult to weed out small weapons and light arms which are
easy to conceal. Investigations and spot checks may be needed in order to ensure that
hidden weapons are found and confiscated. Refugees and their leadership, including
security committees, should be consulted on a regular basis in order to gather
intelligence about the possible presence of weapons.

The UN Inter-Agency Working Group on Disarmament, Demobilization and Reintegration
(DDR) has developed a framework of standards relevant to DDR activities, which should
be used as reference.®’ These integrated DDR standards (IDDRS) represent the agreed

2% See UNHCR’s guidance on cancellation of refugee status: internal document for staff “UNHCR Guidelines on
the Cancellation of Mandate Refugee Status” and public domain document “Note on the Cancellation of
Refugee Status”; issued on 22 November 2004.

0 It is possible that in some situations persons other than combatants pose a threat to security. Such persons

could include refugees accused of having committed common crimes, refugees perceived as being a threat to
national security for reasons other than “military”, intimidators, political activists, or refugees who have already
been found to be excludable. Although there may be good reasons why such persons also need to be
separated, this will be guided by relevant provisions of refugee law, such as Articles 2, 9, 26, 31.

3! An inter-agency Working Group on DDR has prepared the Integrated DDR Standards (IDDRS), a set of
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policies and procedures of the United Nations for preparing and executing DDR
programmes in peacekeeping operations. It is a comprehensive set of policies,
guidelines and procedures covering many areas of DDR ranging from the strategic to the
operational and tactical level.

Disarmament is a security exercise and humanitarian agencies should not directly
participate. Any forcible disarmament should be undertaken and overseen only by
security personnel such as the armed forces of the host country, and/or, where
applicable, by members of international peacekeeping forces following clear procedures
relating to security. Combatants, if identified, should be separated and interned.

Voluntary disarmament should be encouraged. Information on the requirement and
process to surrender weapons prior to being admitted to territory and to refugee
facilities, as well as any incentives available where this is appropriate, should be made
available at all public places at entry points and in refugee facilities. A safe environment
greatly enhances the effectiveness of voluntary disarmament programmes, by
decreasing the need for (former-) combatants to retain their weapons. Weapons
surrendered or confiscated should be documented and securely stored for destruction
or eventual handing-over to the authorities of the country of origin at the end of the
internment period (which may or may not coincide with the end of the conflict). Al
caution should be taken to ensure that such weapons are not re-cycled back into the
conflict.

The treatment of disarmed children, as well as women and girls should be guided by
Sections J and K respectively.

E. THE PROCESS FOR IDENTIFICATION OF
COMBATANTS

Identification of combatants is the process whereby all available evidence indicating that
an individual may be a combatant is examined by an appropriate authority in order to
establish if the individual must be separated from the civilian population and interned.

Although there are occasions when an individual combatant or group of combatants
arrive conspicuously and separate from civilians, more often than not combatants will be
mixed with the civilian refugee populations, do not carry arms and are therefore difficult
to identify. Combatants who are part of irregular armed forces, combatants who are
supported by entities in the host country, or who for any reason choose to hide their
identity, will render their identification more challenging. In many instances therefore,
identification would have to be achieved through informal means, through a multitude of
sources of information, with a realistic risk for error of identification. There is thus a need
to put in place proper procedures to allow individual recourse in the event of alleged
wrongful identification. At the same time, self-identification should be encouraged and
means of doing so put in place.

policies, guidelines and procedures for UN-supported DDR programmes in a peacekeeping context. Their
web based Resource Centre is at www.unddr.org
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General Considerations

1 Response needs to be instructed by relevant background information

Whether a process for the identification of combatants among refugees should be
initiated will depend on the background of the refugee flow. Where armed conflict is the
cause of the refugee exodus, implementing a process for identifying, separating and
interning combatants would often be necessary. In some situations, arrivals may openly
carry weapons, so that once disarmed, they should be subject to the identification
process. In other situations, where arrivals do not openly carry weapons, and there are
no apparent armed elements in the refugee outflow, there may be a real risk of infiltration
by armed elements, especially if one party to the armed conflict is on the run. Thus the
identification process should benefit from information on the country of origin, enabling
an analysis of the political context in which the armed conflict and subsequent
population movement has taken place. Information should be collected about the nature
and background of the conflict, and on the characteristics of the displaced population.
Military intelligence, if available, should be interpreted by experienced military personnel.
The information will facilitate the drawing up of criteria to guide the identification process,
allowing for a more transparent and reliable process to be established.

2 ldentification of combatants should take place as early as possible and
continue as long as necessary

Once a mass influx has started to take place and credible information or other evidence
exists to demonstrate that combatants are present among the influx, the identification
process should be initiated as soon as possible. Clearly where armed elements are
present among the influx, disarmament must be given priority as part of the identification
process. While the process of identification should preferably take place at entry points,
it may not always be possible to do so due to the exigencies related to mass influxes
and the complexities, not least relating to security, associated with disarmament and
separation. However, the involvement of border officials or other relevant security
personnel at border points may be warranted in order to monitor individuals entering the
country. At the same time, identification should not take place in the country of origin or
in any disputed territory, nor in a highly unstable situation where meeting basic needs is
the priority. Once put in place, the identification process should continue as long as
there is credible evidence that the arriving individuals may include combatants.

Process for Identification
The following steps should be taken in the identification process:
1 Screening during registration

If a suspicion exists that combatants may be present among the refugees, discreet
screening could be incorporated into both the initial and any ongoing registration
exercise. This will facilitate the identification process by providing an initial indication on
the possible presence of combatants among the civiian population. This would be
particularly useful where combatants do not openly carry their weapons into the territory
of the host country. For this purpose, registration personnel needs to be sensitized and
guided on the questions that should be posed to asylum seekers which will help
distinguish those who may have been associated with military forces. Questions should
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be targeted at eliciting information on the individual's background; place from where he
or she had fled; occupation and other related activities; his or her places of residence
during key periods of time; his or her thinking toward the armed conflict; political
affiliations; and other relevant questions. The information should be channelled to the
appropriate body which oversees the identification process.

2 Toidentify a body to oversee the identification process

Within the relevant Government structures, an authority needs to be identified which will
be responsible for overseeing the identification process. Such a body will assume three
essential functions:

(1) gathering evidence or information from various sources, and, if appropriate, proceed
with an investigation; (2) taking the decision whether a person is a combatant and
referring those considered as combatants to the relevant security agency for further
action; and (3) conducting the review of the decisions. This body must clearly set out the
criteria used for considering an individual as a combatant, as well as establish the
procedures for its functioning.

An existing entity can be tasked with these functions, or it could take the form of an ad
hoc committee, panel or task force and could comprise representatives from relevant
government agencies. As the identification of combatants requires specific expertise on
military structures and conduct, military liaison officers or other pertinent personnel of
international peace keeping forces could provide specialist advice or be requested to be
part of the body overseeing the identification process. Subject to capacity and specific
mandates, representatives of international agencies could be called upon to provide
general advice. Such organisations would typically include the UNHCR, other UN entities
concerned, the ICRC and representatives of international NGOs.

A mechanism should be established to consider a request for review from any individual
claiming to have been wrongfully identified as a combatant. Such a request must be
processed by a different entity within the body overseeing the identification process or a
separate body altogether. Standard operating procedures should be prepared
comprising the methodology for referral of such requests as well as the modalities of its
operation. Once interned, the individual should have the possibility of further challenging
the internment.

3 Establishment of clear operating procedures

It is important that clear operating procedures are in place, preferably in the form of
administrative rules, so as to ensure that basic principles of fairness are respected. The
following areas could be covered by such procedures:

o] the criteria for considering an individual as a combatant; elements could be drawn
from the definition provided in Section A, Terminology.

o] the composition of and terms of reference for the body which is responsible for
taking decisions whether a person is considered a combatant, including on how
information is collected and investigations conducted.

o] the relevant indicators to take into consideration; if evidence is in the form of
information provided by third parties, rather than an identifying characteristic, it
must be from a credible and verifiable source, and must be verified before being
accepted, unless the reliability of the source is self evident.
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o] the methodology for the decision making body to reach its decisions, the need for
the decision to be recorded in writing along with an assessment of the evidence;
and the reasons for the decision.

o] the proceedings before the body, including the possibility for the individual to
appear before the body and to rebut the evidence; in this context, the individual
should be able to know the evidence against him or her and should be able to
present evidence to support his or her own case.

o] the methodology of a different entity or separate body effectuating a review
process.

o] other relevant issues such as confidentiality of information, including the safe
storage of information and the sharing of files.

Special expertise must be available for dealing with the specific needs of women and
children who were combatants or were associated with military forces (see Sections J
and K).

4 Implementation of information campaigns

Information campaigns should serve to explain the reasons for the process of
separation, the procedures involved, the implications for the individuals concerned, while
at the same time encouraging self-identification. Information campaigns should serve to
enhance the transparency of the process, disseminating information as widely as
possible among the population. Messages should be clear, unambiguous and
consistent.

5 Gathering information in support of identification

A variety of sources must be pursued to gather information that can be used for the
identification of combatants. Such sources will include the refugee community, former-
combatants, local leaders and the local community, and public information. Information
and possible denouncement by such sources should be carefully verified, and the
individual concerned should be given an opportunity to rebut the evidence. The
confidentiality of the source and chain of information should be guarded. There may be a
need to ensure that no reprisal action is taken against sources which have provided
information.

Relevant indicators for consideration and standard of proof

The carrying of weapons, whether openly or in hiding, constitutes important evidence
which should be taken into account, but is not decisive. Weapons are particularly
significant evidence if they are of the type known to be used by fighting forces of the
parties to the conflict. Other evidence which could be accepted for consideration include
physical attributes such as age range, haircuts or tattoos, stature and physical well-
being, scars and wounds, or evidence of classical military signs such as the wearing of
military uniforms or insignia, military knowledge linked to the specific conflict, and signs
of military behaviour. Profiles and behaviour that are clearly different from the other
arrivals can also be important indications, for instance the wearing of different clothing,
the absence of belongings, and the absence of family members. Denunciation by
refugees particularly those who have been victims or witnesses of combatants is another
means of identifying combatants.

Where the evidence consists of information on identity provided by a source, such as
denunciation by a refugee, then the information must be independently verified, unless
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corroborated by a well known reliable source. Sources of information should be kept
confidential.

As the ability to recognize signs of military hierarchy and behaviour patterns which may
reveal the presence of combatants requires a familiarity with military structure, the task of
evaluating the evidence should usually benefit from military advice.

Available evidence should be channelled by the investigating agents to the deciding
body which will consider all relevant elements. The individual concerned should be given
an oral hearing to rebut evidence against him or her, and a decision should be taken
whether the individual is considered a combatant. While there is no specific legal
principle on the applicable standard of proof in these instances, a balance must be
found between the following considerations. On the one hand difficulties of securing
concrete and irrefutable evidence of the military activities and/or intentions of the
individual concerned call for a standard of proof that is not too high, while on the other
hand the serious consequences such a status entails for the individual requires a fairly
high standard of proof. The threshold should thus not be as high as in criminal cases
(beyond reasonable doubt), nor be as low as in civil cases (balance of probabilities).

A useful standard of proof can be drawn from international refugee law in the context of
determination on exclusion, with the requirement of “serious reasons for considering”.
These Guidelines suggest that for the current determination the standard of proof will be
if serious reasons exist for considering that a person is a combatant. Guidance in
applying this standard should be drawn from relevant jurisprudence and norms.

~ THE PROCESS FOR SEPARATION AND
INTERNMENT OF COMBATANTS

In order to fulfil a State’s obligations under international law to intern combatants it
receives on its territory, it is required to separate combatants and confine them in a
specific area to prevent their resuming armed activities. This means that once it has
been determined through the appropriate process that an individual is a combatant, he
or she must be separated and interned. A person who contests being considered a
combatant and consequent internment must nevertheless be interned pending the
review of the case. Internment should not prejudice the review of the case, in particular if
the individual concerned presents any additional evidence to support his or her case. It is
important that separation and
internment takes place
immediately upon a decision that
the individual concerned is a
combatant, as this will avoid the
person absconding or going into
hiding. Where refugee status is
based on group determination,
civilian ~ family members  of
combatants or former
combatants should be treated
as refugees and should not be
separated with the combatants.
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Separation should be undertaken by security agencies, whether this is by the military,
police or international peace-keeping forces. The active role of these agencies is
important, in particular where combatants are armed and refuse to be transferred to
internment facilities. Humanitarian agencies should not directly participate in the
disarmament or separation of combatants.

Children associated with military activities should not be interned, but should be treated
in a way which ensures that their special needs are addressed. Care must be taken to
ensure that children who are traumatised are provided with specialised assistance which
addresses their psycho-social needs, as well as physical needs. With respect to
separated or unaccompanied children, tracing for immediate family members should be
undertaken and action initiated to effect family reunification, where this is the best
interest of the child. In all matters regarding children, their best interest should be the
guiding principle.®2

Women combatants may be interned, but should be held in facilities separate from men.
The specific needs of women and girls must be given special attention in particular those
who have suffered trauma, including from SGBV.

International humanitarian law provides guidance on the treatment of combatants.
Combatants who cross an international border and are interned by a neutral State are
not prisoners of war. However, if they have been involved in an international armed
conflict they are entitled to the protection of the Third Geneva Convention. 3 As has
been stated, it is generally accepted that this protection should also be extended to
combatants involved in a non-international conflict. These standards are minimum
standards and should not prejudice any higher standards which may be adopted by the
State. In addition, internees should also benefit from protection of international human
rights provisions, in particular those specific to international standards in relation to
treatment of detainees. Relevant standards provided by international law for the
deprivation of liberty in general include the Convention on Torture, the International
Covenant of Civil and Political Rights, The Body of Principles for the Protection of All
Persons Under Any Form of Detention or Imprisonment;* UN Standard Minimum Rules
for the Treatment of Prisoners;®® and The Basic Principles for the Treatment of
Prisoners.®® From a human rights point of view, internment constitutes a form of
restriction of movement. Human rights standards on freedom of movement prohibit
restrictions other than those that are necessary on grounds of public order, public
security or safety and public health. Given the importance of the individual being given an
opportunity to challenge the internment, the entire process of separation and internment,
including the standards of treatment, must be subject to legislative clarity. Thus any
restrictions on freedom of movement can be imposed only under law.*”

The following represent important principles in relation to internment, which legislative
provisions should take into account:

%2 See Inter-agency Guiding Principles on Unaccompanied and Separated Children (www.icrc.org).

33 Article 4(B)2 of the Third Geneva Convention on the treatment of prisoners of war stipulates that combatants
interned by a neutral State are entitled to the same treatment as prisoners of war.

34 Adopted by General Assembly Resolution 43/173, on 9 December 1988.

% Adopted by the First UN Congress on the Prevention of Crime and the Treatment of Offenders, Geneva
1955, and approved by the Economic and Social Council in resolutions 663 C (XXIV) of 31 July 1957 and 2076
(LX) of 13 May 1977.

%6 Adopted by General Assembly Resolution 45/111 on 14 December 1990.

7 International Legal Criteria for the Separation of Members of Armed Forces, Armed Bands and Militia from
Refugees in the Territories of Host States, Chaloka Beyani, International Journal of Refugee Law, Vol 12,
Special Supplementary Issue, p 263.
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1 The right not to be arbitrarily deprived of liberty (Article 9 of the Universal
Declaration of Human Rights) means that any deprivation of liberty must be
undertaken only upon a process regulated by law. It also includes the right to

know the grounds for detention and to challenge the deprivation of liberty.

2 Internees are not criminals and therefore should not be incarcerated in prisons
meant for criminals. The standards of treatment are guided by those relating to
prisoners of war. While the Third Geneva Convention does not provide for judicial
guarantees in respect of internment of prisoners of war, human rights standards

are applicable.

3 On the one hand persons may wish to challenge the evidence that led to the
decision of their internment, on the other it is possible that persons may have
been mistaken for combatants and thus wrongfully put in internment facilities.
Such categories may include children associated with armed forces; women, who
had not engaged in direct military activities, but were abducted and abused by
military elements; civilians who bore arms or wore military uniforms, but not for
military purposes; mercenaries and other persons holding the nationality of
countries not party to the conflict, in case they wish to return to their country of

origin; and political activists.

4 Where large numbers of persons have been separated from the refugee
population and interned without an opportunity to challenge the decision, it is
important that the detaining authorities conduct a verification exercise to ensure
that no one is wrongfully interned. The verification process should take place
within the first three months of internment and should include the right to a
hearing to rebut any evidence which has been considered in the decision. Any
behaviour of the individual which is relevant to the verification process should be
recorded. The verification exercise may be overseen by the body making the
decision on combatant status, and where combatant status is affirmed and the
individual wishes to have a review, such a review should be conducted by the

appropriate review body.

5 Young persons deemed to be under the age of 18 and women suspected to
having been subjected to sexual and other forms of abuse should receive priority
in the identification and verification process so that, if appropriate, they can be
released and be allowed to benefit from rehabilitation programmes as soon as

possible.

6] Internees should be registered by the authorities who should have available the
names and other identifying information in relation to all persons interned. Each
individual interned should have a file with all relevant information concerning his or
her separation and internment. The information should be kept confidential, and
any sharing of personal data should be subject to international data protection

standards.

7 The ICRC should be permitted free and unhindered access to the internees to
monitor their conditions of internment and possibly re-establish family links. Other
international agencies should be permitted access to provide international

assistance where this is necessary.
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8 Internees should be detained in areas which are not exposed to risk of combat
operations. Internment facilities should also be at some distance from refugee
populated areas so that the internees are not able to gain access to refugee
camps and settlements easily.

9 Internees should be treated humanely at all times and with respect for their person
and their honour. Their accommodation should be hygienic with adequate
sanitation and potable water. The host State should provide internees with basic
amenities such as food, clothing, and health care. Women should be
accommodated separately from men and should be under the supervision of
women.

10  Internees must be given the opportunity to engage in intellectual, educational and
recreational pursuit and have the opportunity for physical exercise and to go into
the open air. To the extent possible, measures must be put in place to reduce the
hardship caused by the separation from families. This could be done by facilitating
communication, regular family visits, or providing separate but nearby facilities for
family members.

G. RENUNCIATION OF ARMED ACTIVITIES

Internment of combatants may be considered as the most effective way for a State to
fulfil its obligation in preventing foreign combatants from resuming their military activities.
At the same time, internment should be scrutinized in the interest of the human rights of
the internees, who may choose to give up their military intentions and resume the status
of a civilian. Any further detention would be subject to relevant national legislation
including human rights protection with respect to freedom of movement.®® In case it has
been established that a combatant has genuinely and permanently®® renounced his or
her military activities, it would follow that the grounds for internment would cease to
exist. Although the end of the conflict would normally justify a release, humanitarian law
does not prevent an earlier release. If upon verification clear evidence exists that the
(former-)combatant has genuinely and permanently renounced his or her military
activities, his or her combatant status would be considered as ended. The individual may
be released but would be subject to normal immigration laws as well as laws relating to
residency status. Where the individual expresses a fear of return to his or her country of
origin or otherwise seeks asylum, he or she may be considered an asylum seeker for the
purpose of admission to the asylum procedure. The former-combatant should at this
stage be able to benefit from all basic services available to all other asylum-seekers.
Where relevant, and in the absence of any other security concerns, he or she should
gain access to the refugee camp.

Within relevant Government structures, an authority needs to be identified which will be
responsible for taking decisions on whether a combatant has genuinely renounced
military activities. This body could be the same as the one overseeing the identification
process, and the decision maker on whether a person is a combatant. Where the body

% Article 12(3) of the Covenant on Civil and Political Rights.

%9 A true test of permanence can only be done over time. In the present context renunciation is deemed to be
permanent if there is little likelihood that the individual will resume military activities in the armed conflict which
he/she has left.
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makes a negative decision and the individual concerned wishes to have the application
reviewed, it should be reviewed by a different entity of this body or a separate body.

Subject to capacity and specific mandates, representatives of international agencies
could be called upon to provide general advice. Such organisations would typically
include the UNHCR, other UN entities concerned, the ICRC and representatives of
international NGOs. A positive decision on the genuineness of the renunciation, hence a
regaining of civilian status, will render the person eligible to seek asylum. Where former
combatants do seek asylum, UNHCR has a genuine interest in being informed of, or
where appropriate provide assistance to, this determination process.

Verification of the Genuineness and Permanence of
Renunciation

A combatant who expresses his or her wish to renounce military activities should be able
to do so verbally or in writing to the competent authority of the hosting State, which
should normally be the body deciding on combatant status and internment. Once this
has been done, the person should be subject to a period of verification in order to
establish the genuineness and permanence of the renunciation. The verification of the
genuineness and permanence of renunciation should be conducted on an individual
basis. Such assessment needs to be conducted both in relation to the person’s
background as well as the individual’s situation, profile, and behaviour during the
internment. Where the individual complains of undue influence by existing military
hierarchical structures inside the internment facilities, he or she should be removed from
the facilities and be provided assistance separately so that he or she would not be
subject to intimidation, and could freely make his or her decision to renounce. While a
deserter may be assumed to have renounced military activities, the genuineness of such
renunciation must still to be verified.

Verification would normally occur over a period of time, to enable a thorough
assessment to be undertaken. It involves an active process of monitoring of the
behaviour of the individual, and a continuing evaluation of the person’s situation.

In light of the serious consequences to the refugee population should an erroneous
decision be made, the same threshold of proof as in deciding combatant status should
be applied. Thus as long as there is serious reason to believe that the individual has not
genuinely and permanently renounced his or her intentions as a combatant, the
verification period should be extended. The individual’s situation should be reviewed
regularly taking into account the evolving behaviour of the individual concerned, as well
as any changes in his or her circumstances and changes in the country of origin. A
regular review, rather than a formal appeal based on negative findings of renunciation,
would offer a more flexible approach.

To arrive at an individual assessment on the genuineness of renunciation, the individual
should be provided the opportunity to clarify his or her intentions verbally through
interviews. In addition, a variety of sources should be used, including data obtained
during the registration of the individual, as well as records of the initial screening, with
information about past activities and how he or she was first identified. Observations on
the person’s behaviour in the internment facility can also be important.

Considerations should be given to outside factors or circumstances that may influence
the person’s desire or capacity to continue his or her military activities. These could
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include fundamental changes in the political situation of the country of origin, (not
involving an end of hostilities), the individual’s family circumstances, and his/her physical
condition.

The following provide some guidance on the factors to be taken into account when
assessing the genuineness and permanence of the renunciation, as well as the length of
period over which the verification should be undertaken. This is not an exhaustive list.

Indicators of genuineness and permanence of renunciation

The real difficulty lies in distinguishing between those who have genuinely renounced
their military activities and those who express the wish to do so, but lack sincerity.
Assessing genuineness of renunciation involves a process of monitoring the behaviour of
the individual concerned, as well as evaluating information provided by relevant sources.
A number of elements may be taken as indicators of genuineness and while each
element taken on its own may not suffice for a decisive assessment, all elements may be
taken into account along with information from relevant sources. Below are a few
elements which may serve as an indication of genuineness:

1 The individual expresses some form of empathy for the victims of the conflict and
some form of regret for past involvement in the conflict.

2 The individual demonstrates exhaustion, weariness and/or a general feeling of
homesickness.
3 The individual shows dissatisfaction with his or her organization, its leaders and

the political aspect of the conflict.

Incentives contributing to the genuineness and durability of
renunciation

It is believed that renunciation has a better chance to be genuine if there is a proper
incentive which outweighs the individual’s inclination to return to battle. The following
may represent such incentives:

1 The prospect exists for family reunion.

2 Participation in reintegration schemes which will include community based
rehabilitation programmes, and counselling activities. If DDR (disarmament,
demobilization and rehabilitation) programmes already exist in the country of
origin, links could be established with these programmes for those who opt to
return.

3 Participation in educational programs, including peace education, and skills and
vocational training.

Where these elements are present, and the individual concerned expresses a desire to
benefit from them, there is greater likelihood that the renunciation is genuine and also
permanent. [t is ultimately on the individual concerned to provide sufficient evidence for
the deciding body to be satisfied that he or she has genuinely and permanently
renounced his or her combatant intentions and activities.
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Characteristics that can influence the length of the verification
period

Generally it is assumed that military personnel that have adopted their military activities
as a career or an ingrained way of life will have more difficulty detaching themselves from
it. Such cases would necessitate a longer verification period. Conversely those who have
been forcibly recruited or ill-treated during the time when they were associated with
military activities may find it easier to give up their military intentions.

Below is a list of factors that need to be taken into account when considering the period
for verification:

1 Rank and position; the higher the rank or position, the longer the period it would
take to provide an accurate assessment of renunciation;

2 Period of service and active involvement in violent acts; the more active the
involvement, the longer time it would take to verify;

3 Length of time since demobilization; if there is evidence that demobilization took
place long before the verification process, a shorter time would be required;

4 Forced or voluntary recruitment; those forcibly recruited would be better able to
give up military intentions;

5 Forced or voluntary demobilization; deserters can be assumed to have renounced
their military activities, subject to a confirmation that their desertion was not
spurred by ulterior motives. Likewise combatants who have come forward
through self-identification would require a shorter verification period as opposed to
those identified by other sources or forcibly demobilized;

6 Particular hardship caused by the separation from the family; internees with family
members in the host State or elsewhere from whom they are separated
presumably feel the hardship and would have greater motivation to renounce;

7 The nature of the conflict and its parties should also be factored into considering
the time period for verification of renunciation; however, depending on the
individual’s personal circumstances, it could necessitate a longer or shorter
verification period. Conflicts characterized by a high level of generalized violence,
the occurrence of atrocities, protracted conflicts, and conflicts arising from deep
ideological or ethnic opposition may have hardened the resolve of the person, so
that a longer verification period is needed. On the other hand, these
circumstances may have resulted in disillusionment and the desire to distance him
or herself from the conflict, so that a shorter verification period is needed.

H. REFUGEE STATUS DETERMINATION OF
FORMER COMBATANTS

Combatants cannot be considered as asylum seekers and should not be allowed to gain
access to asylum procedures as long as they have not genuinely and permanently
renounced their military activities or intentions. However, once a combatant has been
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assessed as having genuinely and permanently renounced military activities or intentions,
and if he or she seeks asylum, the individual concerned should be admitted to the
asylum procedure.

The refugee status of former combatants who have genuinely and permanently
renounced their military activities and who seek asylum should always be determined
individually. While participation or association with military activities should by no means
create an assumption of exclusion, the real possibility of former-combatants having
committed excludable acts means that they will be kept outside the scope of prima facie
recognition. Their asylum claims should be examined thoroughly under the inclusion
criteria as well as elements related to the possible application of the exclusion clauses.*°

If there is evidence that an individual has been involved in conflicts characterised by
violations of international humanitarian law, or serious violations of human rights law, the
question of individual responsibility should be examined. Where the military outfit is
known to have been particularly violent, membership of such a group, if voluntary, would
raise the presumption that the individual concerned has contributed to the commission
of violent crimes. Caution must however be exercised when such a presumption is
raised, and care should be taken to consider the actual activities of the group, as well as
the group’s role in the society in which it operates, its organisational structure, the
individual’s position in it, and his or her ability to influence its activities. Regard must
also be had to the possible fragmentation of the group, so that one faction may not be
able to control another. The nature of the group’s violent conduct may have evolved, so
the individual’s membership must be examined in the context of the organisation’s
behaviour at the relevant time. Defences raised by the applicant should be examined
accordingly.*’

If an extradition request is submitted against a former-combatant who has been
admitted to the asylum procedure, he or she is protected from refoulement by virtue of
Article 33(1) of the 1951 Convention. This Article precludes the surrender of the wanted
person if this would expose him or her to a risk of persecution.

ACTS BY REFUGEES INCOMPATIBLE
WITH THE CIVILIAN AND HUMANITARIAN
CHARACTER OF ASYLUM

Once a person has been granted refugee status and enjoys international protection, he
or she is expected to abide by the laws of the host State and generally refrain from any
activities that are incompatible with the civilian character of asylum. It is not unlikely that
in some situations refugees in a country of asylum will attempt to join an armed struggle
from exile. While revocation of refugee status may be applicable if the refugee has
committed acts that fall within the scope of Article 1F(a) or 1F(c), the 1951 Convention
does not explicitly provide for a loss or suspension of status if the refugee otherwise acts
in contravention to the civilian and humanitarian character of asylum.

40 See UNHCR Guidelines on the Application in Mass Influx Situations of the Exclusion Clauses of Article 1F of
the 1951 Convention relating to the Status of Refugees, 7 February 2006; paragraph 15.

41 In examining the applicability of the exclusion clauses, guidance should be sought from UNHCR’s Guidelines
on International Protection: Application of the Exclusion Clauses: Article 1F of the 1951 Convention relating to
the Status of Refugees (Ref HCR/GIP/03/05) of 4 September 2003.
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In such a situation it is the responsibility of the host State to deal with the individual in
accordance with its criminal and related laws, and subject to their obligations under
refugee law. The 1951 Convention provides for the possibility of expulsion in Article 32.
Moreover, Article 33(2) provides for an exception to the core principle of non-
refoulement, if the person is a danger to the security or, having been convicted of a
particularly serious crime, to the community of the host country. It is necessary to take
into account all the circumstances of the case in order to determine whether the
seriousness of the threat would justify an exception to the principle of non-refoulement.*?
Both Articles 32 and 33 should be interpreted in a restrictive manner and the principle of
proportionality should be applied. This would require that there be a rational connection
between the removal of the refugee and the elimination of the danger; the removal must
be the last possible resort to eliminate the danger; and the danger to the country of
refuge must outweigh the risk to the refugee upon expulsion.

In case the acts of the refugee threaten the security of a neighbouring State (the country
of origin of the refugee), it is generally accepted that a host State has a duty not to
sponsor subversive conduct directed at the State of origin, and to exercise due diligence
in preventing acts of violence. In such cases, the individual concerned may be
considered a combatant in view of the fact that he or she is undermining the neutrality of
the host State, and therefore may be interned as an alternative to expulsion. Internment
allows the host State to observe its obligations vis-a-vis maintaining its neutrality and at
the same time ensures that those who have refugee status will not be returned to a
situation where they risk persecution.*

The OAU Refugee Convention sets out “cessation clauses”, which are based on
exclusion considerations. If a refugee, recognized individually or prima facie as part of a
group, engages in subversive activities in the sense of Article Il (2) of the OAU
Convention, refugee status could cease on the basis of Article | (4)(g). Since the OAU
Convention complements the 1951 Convention, it must be interpreted in a manner
compatible with it. However both exclusion and cessation clauses need to be interpreted
restrictively and no other reasons may be adduced by way of analogy to justify the
withdrawal of refugee status.** Hence, Article | (4)(g) must be read within the framework
of Article 1F of the 1951 Convention and the same standards with respect to these
provisions apply.

The premise of the current Guidelines is the principle that were combatants to seek
asylum, they are denied international protection due to the fact that their status is
incompatible with the civilian and humanitarian character of asylum. By analogy, we can
argue that in case a refugee picks up weapons or assumes any of the acts that
characterise a combatant, a different sphere of law, that is, humanitarian law, replaces
refugee law in relation to the person concerned. This “suspension” of refugee law would
only be lifted once the refugee can establish that he or she has genuinely and
permanently renounced military activities.

42 See UNHCR Note on the Principle of Non-Refoulement, EU Seminar on the Implementation of the 1995 EU
Resolution on Minimum Guarantees for Asylum Procedures, 1 November 1997.

43 See also Asylum State Responsibility for the Hostile Acts of Foreign Exiles, Steven Corliss, International
Journal of Refugee Law, Vol.2 No.2, 1990.

4 Handbook on Procedures and Criteria for Determining Refugee Status. UNHCR, January 1992, para 116
and 149.
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J. CHILDREN ASSOCIATED WITH ARMED
FORCES

General Considerations

Children* are uniquely vulnerable to military recruitment and should be regarded
primarily as victims, regardless of how they were recruited.*® Their participation in
conflict, either as subjects of abuse, as witnesses to severe violence or even as
perpetrators of violent acts, inflicts serious harm on their physical and emotional
well-being, and deprives them of a normal childhood. This is not to say that
children who actively participated in combat or other children associated with
armed conflict cannot pose a threat to the refugee population, but their specific
needs must be understood and addressed at all times.

It is important to understand that the category of children associated with armed
forces or armed groups is by no means restricted to children carrying or having
carried arms. More often than not they are children accompanying regular or
irregular armed forces or groups for a variety of tasks. It includes girls recruited for
sexual purposes and forced marriage.

Operational Guidance

1

Priority attention should be given to identifying children who are or have been
associated with armed forces. Self-identification should be facilitated by
sensitization of the community generally, including through the organisation of
information campaigns, psycho-social assistance projects and other out-reach
programmes. Children who have deserted from their military units and who seek
assistance may have pressing protection needs and should be given due
attention. Once identified, the child’s welfare should be monitored separately and
he or she enabled to benefit from special programmes which address his or her
specific needs as well as support the reintegration into the community.

Special attention should be paid to the identification of girls associated with armed
forces. They could be victims of abduction, sexual abuse or exploitation, rape,
sexual slavery, or other forms of sexual and gender based violence. They could be
coping with unwanted pregnancies; additionally, there is also a risk of having been
infected with HIV/AIDS. Special programmes that provide appropriate counselling,
as well as health care services and rehabilitation into the community should be put
in place immediately. It should be noted that boys are not immune to these forms

4 International humanitarian law and human rights law set at 15 the minimum age for recruitment and
participation in hostilities. See Article 77(2) of Protocol | Additional to the Geneva Conventions; article 4 (3)(c) of
Protocol Il Additional to the Geneva Conventions; and article 38 (1)-(3) of the Convention on the Rights of the
Child. The Optional Protocol to the Convention on the Rights of the Child on the involvement of children in
armed conflict, adopted by the UN General Assembly on 25 May 2000 (A/RES/54/263), raises the age at
which participation in armed conflicts is permitted from 15 to 18 years of age, and establishes a ban on
compulsory recruitment below 18 years of age (Articles 1 and 2). See also the Cape Town Principles and Best
Practices, adopted at the symposium on the prevention of recruitment of children into the armed forces and on
demobilization and social reintegration of child soldiers in Africa, 27-30 April 1997, Cape Town, South Africa
(www.unicef.org).

46 See Rome Statute of the ICC, Article 8, describing conscription or enlisting children under the age of 15
years into the national armed forces or using them to participate actively in hostilities as a war crime; The
African Charter on the Rights and Welfare of the Child prohibits the recruitment or direct participation in
hostilities or internal strife of anyone under the age of 18 years.

35



Operational Guidelines on Maintaining the Civilian Character of Asylum in Mass Refugee Influx Situations

of abuse, and should equally benefit from appropriate counseling and
rehabilitative programmes.

The process of disarming armed elements and identifying, separating and
interning combatants is primarily guided by security considerations. For any
decisions and actions in this process affecting children, their best interests should
be a primary consideration.#” Once children have been identified as being or
having been associated with armed forces, they should be referred to a special
panel dealing with decisions relating to the best interests of the child, in order to
consider the most appropriate type of care and support depending on the specific
needs of the child, as well as advise on the implications of possible internment. [t
is advisable that such a panel be established, consisting of the relevant
government agencies, particularly those dealing with children, as well as other
child care organisations, including NGOs, child experts and, as necessary,
psychotherapists. Relevant UN bodies such as UNICEF, UNDP and UNHCR
could each also play an important role in an advisory capacity.

Within the scope of these Guidelines, it is recommended that, in general, children
(under the age of 18 years) associated with military forces should not be interned,
although exceptions may be applied to children of 15 years and above (see
below). Children should benefit from special protection and assistance measures,
in particular as regards their demobilization and rehabilitation. It may not always
be appropriate for children who have suffered serious traumatic experiences due
to their association with armed activities, to reside among refugee population. A
case by case decision should be undertaken as to the most appropriate care
facilities based on the best interests of the child concerned.*® Save for exceptional
circumstances, the best interests of the child are best secured by the parents,
hence family unity must be a priority.

Under no circumstances should children associated with armed forces below the
age of 15 years be interned. However, on an exceptional basis, those of 15 years
and above may be interned if they pose a serious security threat, but such
decision should be made on an individual basis and in view of grave
circumstances or concerns particular to that specific child. A decision on
internment should not be made without consultation with the best interests of the
child panel (see above under 3). Children should never be interned longer than
absolutely necessary.*® Their internment should be regularly reviewed in
consultation with the best interests of the child panel, taking into account all
relevant elements, such as the child’s conduct and the situation of relatives or
care givers.

If interned for reasons related to the armed conflict, children should be held in
quarters separate from the quarters of adults, except where families are
accommodated as family units.® It is also important that they benefit from special
guarantees as provided for in humanitarian law and human rights law.5"

47 Art. 3(1) of the Convention on the Rights of the Child. See also the UNHCR Guidelines on Formal

Determination of the Best Interests of the Child, provisional release May 2006 at http://www.unhcr.org/cgi-

bin/texis/vtx/home/opendoc.pdf?tbl=RSDLEGAL &id=447d5bf24

4 Supra note 44, par.56.

49 Supra note 44, par.57; see also Article 37 (b) of the Convention on the Rights of the Child.
0 Additional Protocol | to the 1949 Convention, art. 77(4).

51 See Fourth Geneva Convention, articles 24, 50, 68, 76; Protocol | to the Geneva Conventions, articles 70,
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These provisions relate to the
special treatment due to
minors because of their age
and their specific
psychological and
physiological  needs, the
facilitation of the exercise of
their religion and education,
the need for their identification,
access to legal assistance and
principles relating to the
criminal responsibility of
children under general criminal
law.

{
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7 Unaccompanied
children or separated children are particularly vulnerable to the risk of recruitment.
Family tracing activities must be initiated as soon as possible, in close
collaboration with the ICRC. However, whether family reunification should be
undertaken will depend on the best interest decision in relation to the child
concerned, in particular if there is a risk of the child being exposed to renewed
forced recruitment.®?

8 Once children have been identified as being associated with armed forced all
efforts must be taken to ensure the child is protected from any further association.
Especially action must be undertaken to eliminate any further risk of under-age
recruitment or of the child’s further participation directly or indirectly, in hostilities.53
Demobilized children should benefit from child-specific programmes including
psycho-social assistance, education, skills training and other rehabilitative and re-
integration programmes. These programmes require specialist staff with relevant
expertise on working with children involved in conflict. Association of children with
adult DDR programmes has proven to render the re-integration process more
problematic.

9 In case large numbers of children who have been associated with armed forces or
armed groups are placed in refugee camps, they should not all be located in the
same refugee camp or, if there is only one refugee camp, in the same location
within the camp. The situation of each child should be monitored carefully to
ensure that any serious protection needs are immediately addressed and that the
child is properly assisted to reintegrate into his or her family and community.

77; Protocol Il to the Geneva Conventions, articles 4(3), 6(4). See also The Implementation Handbook for the
Convention of the Rights of the Child, UNICEF, fully revised edition, June 2002, page 539-562. Another useful
reference, although relating to juvenile justice, are the Beijing Rules, adopted by General Assembly Resolution
40/33 of 29 November 1985.

%2 See the Inter-agency Guiding Principles on Unaccompanied and Separated Children (www.icrc.org).

%8 See General Comment No.6 (2005), on the Treatment of unaccompanied and separated children outside
their country of origin, Committee on the Rights of the Child, 39" Session, 2005, par.58.
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K. CONSIDERATIONS FOR WONMEN  AND
GIRLS

General Considerations

During armed conflict and in consequent situations of displacement, women and
girls are particularly vulnerable to sexual violence and exploitation, including
torture, rape, forced pregnancy (and motherhood), sexual slavery, enforced
prostitution